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CASES  DETERMINED 


AT  THE 


January  Term,  1904. 


Tilly  and  others,  Appellante,  vs.  Mitchell  &  Lewis  Com- 
pany, Respondent. 

February  2k—^<irch  22,  1904. 

Municipal  corporations:  Vacating  streets:  Validity  of  ordinance, 
who  may  question:  Persons  peculiarly  injured:  Motives  of  coun^ 
dl  not  inquired  into:  Bridges  over  streets:  Power  of  council, 

1.  Where  the  proposed  vacation  of  a  part  of  a  street  and  occupa- 

tion thereof  by  private  individuals  pursuant  to  city  ordinances 
will  greatly  depreciate  the  value  of  lots  fronting  on  other 
parts  of  said  street,  the  threatened  Injury  to  the  owners  of 
such  lots  Is  a  special  or  peculiar  one,  differing  in  kind  from 
that  to  be  suffered  by  the  general  public  and  entitling  them  to 
sue  on  their  own  behalf  to  have  such  ordinances  declared 
void. 

2.  An  ordinance  within  the  power  of  the  city  council  cannot  be  held 

void  on  the  ground  that  the  council  or  its  members  acted  from 
improper  motives,  at  least  In  the  absence  of  corruption  or 
fraud. 

3.  Thus,  an  ordinance  vacating  portions  of  a  street  for  the  rea- 

sons, stated  therein,  that  such  portions  are  of  no  public  utility 
and  that  the  public  interest  requires  such  vacation,  cannot  be 
successfully  attacked  on  the  ground  that  its  sole  purpose  was 
that  the  vacated  portions  might  be  devoted  to  private  uses  con- 
trary to  the  public  interest. 

4.  The  ground  upon  which  ordinances  wholly  unreasonable  are 

held  void  is  that  they  are  beyond  the  power  of  the  council. 

5.  A  city  council  has  no  power  to  grant  to  private  individuals  a. 

right  to  construct  a  building  or  bridge  over  a  public  street  to- 
connect  the  buildings  on  the  sides  thereof,  although  passage- 
way for  public  travel  be  left  beneath. 

Vol.  121  —  1 
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Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county :  B.  F.  Dunwiddie,  Judga    Reversed. 

This  is  an  action  in  equity  brought  to  declare  void  two- 
ordinances  of  the  city  of  Racine^  one  of  which  attempts  to 
vacate  a  portion  of  Eighth  street  in  said  city,  and  the  other 
to  permit  the  defendant  corporation  to  make  certain  uses  of 
a  part  of  said  Eighth  street 

It  appears  by  the  complaint  that  Eighth  street  in  the  city 
of  Racine  is  a  street  sixty  feet  in  width  and  about  three- 
quarters  of  a  mile  in  length,  running  due  east  and  west  from 
Lake  Michigan  to  Root  river,  and  that  it  is  much  used  by 
passengers  on  foot  and  in  vehicles;  that  it  is  crossed  by  a 
number  of  streeta  running  north  and  south,  among  which  are 
Center  street  and  Washington  avenue,  the  latter  being  one 
block  west  of  the  former;  that  between  the  two  last-named 
streets  there  existed  originally  a  considerable  depression  in 
Eighth  street,  which  has  been  filled  in  at  great  public  ex- 
pense, and  that  at  this  point  Eighth  street  crosses  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  tracks  upon  a  viaduct; 
that  all  the  other  east  and  west  streets  south  of  Eighth  street 
for  nearly  a  mile  cross  said  railway  tracks  at  grade,  on  which 
account  the  public  are  accustomed  to  use  said  Eighth  street 
between  Center  street  and  Washington  avenue  to  a  great  ex- 
tent in  order  to  avoid  the  danger  of  crossing  said  tracks  at 
grade;  that  the  defendant  corporation  owns  the  land  on  both 
sides  of  that  part  of  Eighth  street  between  Center  street  and 
Washington  avenue,  and  operates  a  large  manufactory  north 
of  and  adjoining  said  portion  of  Eighth  street;  that  the 
plaintiff  Fischer  owns  and  occupies  as  a  homestead  a  lot  on 
the  northeast  comer  of  Eighth  and  Center  streets;  that  the 
plaintiff  Tilly  owns  and  occupies  a  lot  on  the  southwest  cor- 
ner of  Eighth  and  Racine  streets,  two  blocks  west  of  the 
vacated  portion  of  Eighth  street;  that  the  plaintiff  Nelson 
owns  and  uses  for  a  residence  and  a  drug  store  a  lot  and 
building  at  the  comer  of  Eleventh  street  and  Washington 
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avenue^  being  three  blocks  south  of  the  vacated  portion  of 
Eighth  street^  and  the  plaintiffs  Owen  own  and  occupy  cer- 
tain lots  on  Racine  street  about  two  blocks  west  of  the  va- 
cated portion  of  Eighth  street;  that  the  defendant  corpora- 
tion petitioned  the  council  of  the  city  of  Racine  for  the  vaca- 
tion of  that  part  of  Eighth  street  between  Center  street  and 
Washington  avenue,  and  that  in  accordance  with  said  peti- 
tion, on  the  5th  day  of  January,  1903,  the  said  common 
council  passed  an  ordinance  vacating  the  north  twenty-five 
^eet  and  the  south  fifteen  feet  of  that  part  of  Eighth  street 
lying  between  Center  street  and  Washington  avenue,  leaving 
a  strip  twenty  feet  in  width  unvacated,  and  that  the  sole  ob- 
ject of  the  passage  of  said  ordinance  was  to  devote  the  va- 
cated  portion  of  said  street  to  the  private  uses  of  the  defend- 
ant, although  the  same  were  of  great  public  utility  and  the 
public  interest  did  not  require  such  vacation;  that  by  rea- 
son of  the  peculiar  location  of  the  property  of  the  plaintiffs 
each  of  them  will  suffer  peculiar  injuries,  in  that  the  said 
real  estate  of  each  of  said  plaintiffs  will  be  greatly  depreci- 
ated in  value  by  reason  of  such  vacation  and  the  means  of 
access  and  egress  will  be  interfered  with ;  that  the  plaintiff 
Nelson  will  suffer  great  loss  in  the  operation  of  his  drug  store 
by  reason  of  the  decrease  of  travel  caused  by  such  vacation, 
and  that  the  plaintiffs  have  no  adequate  remedy  at  law ;  that 
the  said  common  council  by  their  action  have  devoted  a  public 
thoroughfare  to  purely  private  uses,  and  that  their  said  ac- 
tion is  irregular,  ill^al,  and  ultra  vires;  that  the  said  ordi- 
nance was  passed  solely  at  the  request  of  the  defendant  cor- 
poration and  for  its  private  benefit,  and  that  the  public  in- 
terest did  not  require  a  vacation  of  said  street,  all  of  which 
the  mayor  and  common  council  well  knew ;  that  the  defend- 
ant corporation  threatens  to  occupy  the  portion  of  said  street 
so  vacated  with  krge  factory  buildings  for  their  own  private 
uses. 

For  a  second  cause  of  action  the  plaintiffs  restate  the  gen- 


4  SUPREME  COURT  OF  WISCONSIN.      [Mar. 

Tilly  Y.  Mitchell  &  Lewis  Co.  121  Wis.  1. 

eral  allegations  as  to  the  character  of  Eighth  street,  the 
ownership  of  lands,  etc.,  as  hereinbefore  recited,  and  further 
allege  that  in  December,  1902,  the  defendant  corporation 
petitioned  the  common  council  in  the  city  of  Racine  to  allow 
it  to  build  over  and  across  the  twenty-foot  strip  of  land  in 
Eighth  street  aforesaid,  which  was  not  vacated,  such  build- 
ings, bridges,  and  passageways  as  their  business  might  re- 
quire, the  same  to  be  not  less  than  fourteen  feet  above  the 
surface  of  the  street,  agreeing  that  in  case  such  permission 
was  granted  the  said  corporation  would  pave  and  keep  in, 
good  repair  the  said  twenty-foot  strip,  as  directed  by  the 
council;  that  in  accordance  with  such  petition  the  council 
j)assed  the  second  ordinance  granting  said  privileges  to  the 
defendant  corporation,  and  that  said  ordinance  is  null  and 
void  because  it  attempts  to  grant  a  portion  of  the  public 
street  and  easement  to  private  uses ;  that  the  defendant  cor^ 
poration  is  about  to  use  and  occupy  the  privileges  so  at- 
tempted to  be  granted,  and  to  construct  buildings  over  said 
portion  of  Eighth  street  in  accordance  with  the  terms  of  said 
ordinance;  that  both  of  said  ordinances  were  the  result  of 
a  bargain  and  contract  between  the  mayor  and  the  council  of 
said  city  and  the  defendant  corporation  in  reference  to  the 
occupation  by  the  defendant  of  said  Eighth  street  for  its 
own  private  use.     Here  follow  allegations  of  special  injury 
resulting  to  the  plaintiffs'  property  from  the  passage  of  the 
second  ordinance  similar  to  those  before  recited  as  resulting 
from  the  first  ordinance. 

Judgment  is  demanded  that  T)oth  ordinances  be  declared 
void  and  that  the  defendant  corporation  be  restrained  from 
entering  on  said  street  or  building  buildings  thereon. 

The  defendant  demurred  to  this  complaint^  on  the  ground 
that  the  plaintiffs  had  not  legal  capacity  to  sue,  and  the  fur^ 
ther  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.    This  demurrer  was  sustained,. 
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and,  the  plaintiffs  not  choosing  to  amend,  judgment  was  ren- 
dered  for  the  defendant,  and  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Hand  &  Hand,  and 
■oral  argument  by  E.  B.  Hand. 

For  the  respondent  there  was  a  brief  by  Kearney ,  Thomp- 
son &  Myers,  and  oral  argument  by  T.  M.  Kearney  and  W.  D. 
Thompson, 

WiNSLOw,  J.  This  is  an  action  in  equity  by  property 
owners  suing  in  their  own.  right  to  declare  void  two  ordi- 
nances passed  by  the  common  council  on  the  ground  that  they 
unlawfully  devote  a  public  street  to  private  usa 

The  first  question  raised  by  the  demurrer  is  whether  the 
plaintiffs,  or  any  of  them,  show  themselves  entitled  to  main- 
tain an  action  on  their  own  behalf.  This  court  at  an  early 
day  recognized  the  rule  that  in  order  to  entitle  a  private  per^ 
6on  to  maintain  an  action  for  damages  resulting  from  the  ob- 
struction of  a'public  way,  or  an  action  in  equity  to  prevent 
such  an  obstruction,  it  must  appear  that  the  plaintiff  has 
sustained  damage  differing  not  merely  in  degree^,  but  in  kind, 
from  the  damage  sustained  by*  the  general  public.  In  other 
words,  the  plaintiff^s  injury  must  be  of  a  different  character 
from  that  sustained  by  the  public  in  general.  Walker  v. 
Shepardson,  2  Wis.  384.  This  rule  has  been  consistently 
followed,  and  is  in  accord  with  the  law  elsewhera  Clarlc  v. 
C.  &  N.  W.  R.  Co.  70  Wis.  593,  36  N.  W.  326;  Zettel  v. 
West  Bend,  Y9  Wis.  316,  48  K  W.  379 ;  Baier  v.  Schermer- 
horn,  96  Wis.  372,  71  N.  W.  600.  This  rule,  like  many 
others,  is  far  easier  of  statement  than  of  application.  In- 
deed, it  seems  hardly  possible  to  lay  down  any  rule  which 
shall  be  so  clearly  stated  and  so  universally  applicable  that 
the  mere  statement  of  it  will  solve  the  question  of  what  con- 
fititutee  this  peculiar  and  different  injury  in  a  given  case. 
It  is  very  well  settled  that  the  mere  fact  that  a  property 
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owner  is  compelled  to  pursue  a  longer  route  in  going  to  or 
coming  from  his  real  estate  constitutes  no  peculiar  or  dif- 
ferent injury.  This  is  an  injury  which  is  shared  by  the  gen- 
eral public,  though  not  in  the  same  degree.  Zettel  v.  West 
Bend  J  supra;  Clark  v.  C.  &  N.  W.  B.  Co,,  supra.  On  the 
other  hand,  in  Walker  v,  Shepardson,  supra,  the  driving  of 
piles  in  front  of  plaintiffs  wharf,  thus  impairing  the  value 
and  usefulness  thereof,  was  held  a  special  and  peculiar  in- 
jury. So,  also,  in  Barnes  v.  Bacine,  4  Wis.  454,  the  build- 
ing of  an  unlawful  bridge  in  a  navigable  river,  which  would 
impede  navigation  and  interfere  with  the  use  of  wharfs  and 
docks  owned  by  riparian  proprietors,  and  impair  their  value, 
was  held  to  be  such  an  injury.  So  the  unlawful  closing  of 
a  street  or  public  place,  forming  the  ordy  access  to  plaintiffs 
premises,  is  always  held  to  be  such  an  injury.  Willianis  v. 
Smith,  22  Wis.  594.  And  it  is  not  necessary  that  the  street 
or  place  form  the  only  access  to  the  plaintiffs  premises.  If 
the  plaintiffs  lots  adjoin  the  street  or  place  to  be  closed, 
even  though  there  be  other  access,  and  it  is  shown  that  the 
value  of  the  lots  will  be  greatly  diminished  and  the  risk  from 
fire  increased,  and  the  lots  <5therwiso  injured,  the  required 
special  and  peculiar  injury  is  shown.  Pettibone  v.  Hamil- 
ton, 40  Wis.  402.  Again,  it  has  been  frequently  held  that 
on^  who  buys  a  lot  in  a  plat  whereon  streets  are  marked  has 
the  right,  as  against  his  grantors,  to  have  the  streets  on  the 
plat  which  are  appurtenant  to  his  lot  and  contribute  to  its 
value  forever  kept  open,  and  may  enforce  that  right  by  pri- 
vate action.  Donohoo  v.  Murray,  62  Wis.  100,  22  N.  W. 
167;  McFarland  v.  Lindekugel,  lOY  Wis.  474,  83  N.  W. 
757.  A  learned  review  of  the  authorities-  then  existing  on 
this  question  is  found  in  the  case  of  Stetson  v.  Faxon,  19 
Pick.  147,  and  is  referred  to  with  approval  in  Encs  v,  Ham- 
ilton, 27  Wis.  256.  That  was  a  case  where  a  highway  by 
prescription  had  been  built  upon  by  the  defendant,  and  his 
building  diverted  travel  from  and  obscured  the  plaintiffs 
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warehouse,  making  it  less  eligible  as  a  place  of  business,  and 
productive  of  less  rent,  but  not  cutting  off  access  from  other 
streets,  and  it  was  held  that  the  plaintiff  had  suffered  a  spe- 
cial damage  entitling  him  to  sue  alone.  In  discussing  the 
two  kinds  of  injuries,  public  and  private;,  resulting  from  the 
obstruction  of  a  highw'ay,  the  court  in  that  case  well  says : 

"The  people  at  large  are  supposed  to  be  injured  merely 
because  they  cannot  pursue  a  particular  track,  which  is  an 
inconvenience  felt  by  thousands,  to  be  redressed  by  a  prosecu- 
tion in  the  name  of  the  commonwealth.  They  suffer  no 
actual  particular  injury  to  their  trade  or  estates,  and  a  pros- 
ecution on  behalf  of  the  public  furnishes  the  appropriate 
remedy.  But  individuals  who  in  their  persons  or  estates 
suffer  great  damage,  which  may  be  proved  to  proceed  and 
follow  necessarily  from  the  public  nuisance,  surely  stand 
upon  different  ground,  and  each  may  have  his  action  and  re- 
cover for  the  particular  damage  according  to  the  evidence." 

The  phrase  used  in  the  foregoing  quotation,  ''individuals 
who  in  their  persons  or  estates  suffer  great  damage,"  comes 
perhaps  as  near  being  a  satisfactory  expression  of  the  prin- 
ciple as  any  that  has  been  used.  As  before  indicated,  a  per- 
son whose  lot  abuts  upon  the  particular  piece  of  street  which 
is  unlawfully  closed  or  obstructed  is  universally  held  to  be 
specially  and  peculiarly  injured,  though  he  may  have  other 
access  to  his  lot;  but  many  of  the  cases  draw  an  arbitrary 
line  at  this  point,  and  maintain  that  when  the  plaintiff's  lot 
fronts  upon  another  part  of  the  street  no  such  injury  is 
shown.  Certainly  the  distinction  is  illogical.  The  man 
whose  lot  fronts  upon  the  next  block  may  be  fully  as  deeply 
injured  in  the  decreased  value,  rentability,  and  desirability 
of  his  lot  as  the  man  whose  lot  fronts  on  the  block  which  is 
closed.  One  may  suffer  as  great  damage  in  his  estate  as  the 
other.  True,  there  may  be  many  such  individual  owners, 
but  that  cannot  affect  individual  rights.  There  may  be 
twenty  or  there  may  be  fifty  of  them,  but  if  each  has  suf- 
fered great  damage  to  his  estate  by  the  unlawful  closing  of 
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a  street^  why  shall  not  each  have  his  action  !  Neither  twenty 
men  nor  fifty  men  constitute  the  general  public.  The  gen- 
eral public  IB  composed  of  the  great  mass  of  individuals  who 
own  no  property  in  the  vicinity  and  who  may  wish  to  pass 
over  the  street  or  not,  and  who,  if  they  do,  simply  suffer  the 
trifling  inconvenience  of  being  obliged  to  make  a  circuitous 
trip.  The  man  who  owns  a  lot  in  the  next  block,  and  whose 
lot  has  lost  a  great  part  of  its  value  by  reason  of  the  closing 
of  the  street,  manifestly  suffers  some  injury  different  in  its 
nature  from  the  mere  inconvenience  suffered  by  the  gen- 
eral public  There  are  at  least  two  plaintiffs  in  the  pBesent 
case  who  own  lots  fronting  on  Eighth  street — one  in  the 
next  block  to  the  east,  and  the  other  two  blocks  to  the  west ' 
of  the  block  attempted  to  be  vacated.  The  complaint  alleges 
distinctly  that  the  property  of  each  will  be  greatly  depreci- 
ated in  value  by  the  proposed  vacation  and  occupation  of  the 
street.  We  hold  this  to  be  a  sufficient  allegation  of  special 
or  peculiar  injury  to  entitle  them  to  maintain  an  action  of 
this  kind,  and  we  do  not  find  it  necessary  to  go  further  or 
critically  examine  the  rights  of  the  remaining  plaintiffs. 
This  conclusion  is  believed  to  be  in  strict  harmony  with  and 
analogous  to  the  principle  adopted  in  the  line  of  cases  hold- 
ing that  where  by  an  imlawful,  though  temporary,  obstruc- 
tion in  a  navigable  river  a  manufacturer  is  deprived  of  ac- 
cess to  his  mill  and  his  business  damaged  thereby,  or  an  im- 
provement company  loses  tolls,  or  a  logger  is  put  to  addi- 
tional expense  in  handling  his  logs,  there  is  in  each  case  a 
peculiar  injury  different  from  that  suffered  by  the  general 
public  who  might  wish  to  navigate  the  river,  which  will  sus- 
tain a  private  action,  Enos  v.  Hamilton,  27  Wis.  256 ;  Wis. 
River  Imp.  Co.  v.  Lyons,  30  Wis.  61 ;  Oales  v.  N.  P.  R.  Co. 
64  Wis.  64,  24  N.  W.  494.  In  each  case  the  special  and 
peculiar  injury  is  simply  a  direct  and  substantial  loss  in 
money,  a  damage  to  the  person  or  estate  of  an  individual 
traceable  directly  to  the  public  nuisance,  and  not  common 
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to  the  public  in  general,  and  bo  answering  the  requfrements 
of  the  text  laid  down  in  Stetson  v.  Faxon,  19  Pick.  147. 

Proceeding  from  this  question  to  the  merits  of  the  con- 
troversy, we  are  to  consider  first  the  attack  upon  the  ordi- 
nance which  attempts  to  vacate  all  but  a  twenty-foot  strip  of 
Eighth  street  between  Center  street  and  Washington  avenue. 
The  charter  of  the  city  of  Radne  (sec  54,  ch.  40,  Laws  of 
1891)  gives  the  common  council  of  the  city  power  to  vacate, 
in  whole  or  in  part,  such  streets  or  alleys  in  the  city  "as  in 
their  opinion  the  public  interest  may  require  to  be  vacated, 
or  such  as  in  their  opinion  are  of  no  public  utility."  The 
section  provides  for  notice  of  hearing  prior  to  the  adoption 
of  the  ordinance,  and  also  for  the  assessment  of  benefits  and 
damages  on  request  of  any  party  interested. 

The  ordinance  of  vacation  in  the  present  case  declares  that 
the  north  twenty-five  feet  in  width  and  the  south  fifteen  feet 
in  width  of  that  part  of  Eighth  street  between  Center  street 
and  Washington  avenue  is  vacated  "for  the  reason  that  such 
portions  of  said  street  are  of  no  public  utility  and  for  the 
reason  that  the  public  interest  requires  such  vacation."  Al- 
though it  is  alleged  in  the  complaint  that  the  ordinance  is 
void,  and  that  the  proceedings  resulting  in  its  passage  were 
illegal,  irr^ular,  and  tdlra  vires,  there  is  no  specific  charge 
of  any  irregularity  or  illegality  in  its  passage,  nor  was  it 
claimed  upon  the  argument  that  there  was  any  such  irregu- 
larity or  illegality  in  procedure.  The  claim  is  and  was  that 
the  ordinance  of  vacation  was  passed  solely  for  the  private 
benefit  of  the  defendant  corporation,  and  that  the  public 
good  in  no  way  demanded  it^  and  hence  that  it  was  illegal 
and  void.  So  the  question  really  is  whether  in  this  action 
the  validity  of  the  ordinance  can  be  challenged  on  the  ground 
that  the  council  acted  from  a  wrong  motive.  Corruption  is 
not  claimed,  fraud  is  not  claimed,  want  of  power  is  not 
claimed,  but  the  simple  claim  is  that  the  members  of  the 
council  in  exercising  their  legislative  powers  acted  from  im- 
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proper  "hiotives  and  subordinated  the  public  interest  to  the 
private  interests  ^f  the  defendant  corporation. 

The  general  principle  that  legislative  acts  vdthin  the  power 
of  the  legislative  body  to  pass  are  not  subject  to  revision  or 
control  by  the  courts  on  the  ground  of  inexpediency,  injus- 
tice, or  impropriety  is  well  settled,  and  has  nowhere  been 
stated  with  greater  vigor  than  by  this  court  Thus,  in  Brod- 
head  v,  Milwaukee,  19  Wis.  624,  it  was  said : 

"This  court  can,  and  when  properly  presented  must,  deal 
with  and  determine  questions  of  the  power  of  the  legislature 
under  the  constitution;  but  it  cannot  lay  its  hand  upon  or 
interdict  a  statute,  or  arrest  its  operation,  because  such  stat- 
ute is  either  unwise,  xmjust,  or  oppressive,  there  being  no 
question  of  legislative  power  involved." 

The  supreme  court  of  the  United  States  in  Angle  v,  C, 
St.  P.,  M.  &  0.  R.  Co.  151  U.  S.  1,  14  Sup.  Ct.  240,  thus 
enunciates  the  doctrine: 

"The  rule,  briefly  stated,  is  that  whenever  an  act  of  the 
legislature  is  challenged  in  court  the  inquiry  is  limited  to  the 
question  of  power,  and  does  not  extend  to  the  matter  of  ex- 
pediency, the  motive  of  the  legislators,  or  the  reasons  which 
are  spread  before  them  to  induce  the  passage  of  the  act.  This 
rule  rests  upon  the  independence  of  the  legislature  as  one  of 
the  co-ordinate  departments  of  the  government.  It  would 
not  be  seemly  for  either  of  the  three  departments  to  be  in- 
stituting an  inquiry  as  to  whether  another  acted  wisely,  in- 
telligently, or  corruptly." 

In  both  of  the  cases  quoted  from,  acts  of  the  legislature 
were  under  consideration,  but  the  same  general  principle  has 
been  frequently  recognized  as  applicable  to  the  acts  of  the 
common  council  which  are  legislative  in  their  character,  as 
is  the  ordinance  under  consideration.  State  ex  rel.  Rose  v. 
Superior  Court,  105  Wis.  651,  81  N.  W.  1046;  Lange  v.  La 
Crosse  &  E.  R.  Co.  118  Wis.  558,  95  N.  W..  952.  It  is  true 
that  certain  apparent  exceptions  to  the  rule  are  recognized, 
as,  for  instance,  where  an  ordinance  is  entirely  unreasonable. 
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This,  however,  can  hardly  be  properly  called  an  exception,, 
because  it  is  in  fact  a  case  simply  of  lack  of  power.  Power 
is  not  delegated  to  municipal  bodies  to  pass  ordinances  which 
are  wholly  unreasonable.  An  example  of  this  principle  is 
found  in  Le  Feber  v.  West  Allis,  119  Wis.  608,  97  N.  W. 
203,  where  an  ordinance  granting  lighting  franchisee,  which* 
was  also  a  contract,  was  held  void  for  unreasonableness,  and 
it  was  said  that  legislative  power  was  delegated  to  subordi- 
nate political  divisions  of  the  state  for  public  purposes  only, 
and  that  if  an  act  be  so  remote  from  every  public  purpose 
that  no  relation  thereto  can  within  human  reason  be  discov- 
ered, such  an  act  must  be  deemed  to  be  beyond  the  power  of 
a  subordinate  l^islative  body,  and  will  be  set  aside  by  the 
courts.  See,  also,  Clason  v.  Milwaukee,  30  Wis.  316 ;  Staf- 
ford V.  C.  V.  E.  R.  Co.  110  Wis.  331,  85  K  W.  1036,  and 
cases  cited. 

It  is  said  in  ^McQuillan  on  Municipal  Ordinances  (sec. 
161)  :  "IsTeither  the  motive  of  the  members  nor  the  influences 
under  which  they  acted  can  be  shoA\Ti  to  nullify  an  ordinance 
duly  passed  in  legal  form,  within  the  scope  of  their  corpo- 
rate powers."  !Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, at  sec.  311  (4th  ed.),  says:  "It  is  doubtless  true 
that  the  courts  will  not  in  general  inquire  into  the  motives 
of  the  coimcil  in  passing  ordinances."  He  follows  this  state- 
ment with  the  remark :  "We  suppose  it  to  be  a  sound  propo- 
sition that  their  acts,  whether  in  the  form  of  resolutions  or 
ordirances,  may  be  impeached  for  fraud,  at  the  instance  of 
persons  injured  thereby."  This  seems  to  be  simply  the 
author's  own  view. 

In  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup.  Ct.  Y30, 
it  was  said  by  Mr.  Justice  Field  in  the  opinion  of  the  court 
relating  to  a  city  ordinance  claimed  to  be  unreasonable: 

"The  rule  is  general  with  reference  to  the  enactments  of 
all  legislative  bodies  that  the  courts  cannot  inquire  into  the 
motives  of  the  legislators  in  passing  them,  except  as  they 
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may  be  disclosed  on  the  face  of  the  acts  or  inferable  from 
their  operation,  considered  with  reference  to  the  condition 
•of  the  country  and  existing  legislation.  The  motives  of  the 
l^slators,  considered  as  the  purposes  they  had  in  view,  will 
always  be  presumed  to  be  to  accomplish  that  which  follows 
as  the  natural  and  reasonable  effect  of  their  enactments.  •  .  . 
The  diverse  characters  of  such  motives,  and  the  impossibility 
of  penetrating  into  the  hearts  of  men  and  ascertaining  the 
truth,  preclude  all  such  inquiries  as  impracticable  and  futile." 

In  the  case  of  Knapp-Stoui  &  Co.  Co,  v.  St.  Louis,  156 
Mo.  343,  66  S.  W.  1102,  an  ordinance  vacating  part  of  a 
Btreet  was  attacked  by  a  property  owner  on  the  street  on  the 
same  grounds  as  in  the  present  case,  and  the  court  said  that 
in  the  absence  of  fraud  the  passage  of  such  an  ordinance 
oomes  within  the  legislative  powers  expressly  delegated  to 
the  city  by  its  charter  to  vacate  streets  and  alleys,  and  that 
power  will  not  be  controlled  or  reviewed  by  the  courts.  In 
the  case  before  us  neither  fraud  nor  corruption  is  alleged, 
«o  that  it  is  unnecessary  for  us  to  consider  the  su^estion  of 
Mr.  Dillon  and  the  Missouri  supreme  court.  The  sole  claim 
is  that  the  council  have  vacated  a  part  of  a  street  for  a  pri- 
vate use  when  it  was  needed  by  the  pubHc.  This  means  that 
the  motives  of  the  councilmen  were  wrong  and  their  judg- 
ment unsound.  We  think  the  courts  will  not  entertain  an  in- 
<juiry  into  the  truth  of  these  charges.  The  ordinance  was 
within  their  power  to  pass.  On  its  face  it  purports  to  be 
passed  for  a  purely  public  purpose.  Such  a  purpose  is  en- 
tirely possible,  notwithstanding  a  private  benefit  may  at  the 
«ame  time  inure  to  the  defendant  The  exemption  from  keep- 
ing in  repair  a  wide  street  and  the  lessened  expense  of  caring 
for  a  narrow  one  may  have  been  considered  an  entirely  ade- 
quate public  gain  to  justify  the  vacation,  and  who  shall  say 
that  the  aldermen  did  not  have  this  idea  in  mind  ? 

Doubtless  had  the  council  attempted  to  sell  and  convey  a 
part  of  the  street  to  the  defendant,  its  action  could  be  held 
void  by  the  courts,  because  that  would  be  an  act  beyond  its 
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power;  but  it  was  within  the  power  of  the  coimcil  to  vacate 
the  street,  when  in  its  judgment  the  public  interest  required 
such  action,  and  even  though  the  council  may  have  been 
wrong  in  its  judgment,  or  may  have  mistaken  a  private  in- 
terest for  a  public  one,  our  conclusion  is  that  the  courts  can- 
not arrest  the  operation  of  the  ordinance  for  these  reasons,, 
and  hence  that  no  cause  of  action  is  stated  in  the  first  count 
of  the  complaint. 

The  second  count,  however,  presents  an  entirely  different 
question.  By  the  ordinance  here  attacked  the  council  at- 
tempted to  grant  to  the  defendant  the  right  to  bridge  over 
the  remaining  twenty  feet  of  the  street  not  vacated,  and 
build  buildings  to  any  height  thereon,  for  private  uses,  pro- 
vided it  left  a  passageway  twenty  feet  wide  and  fourteen  feet 
in  height,  and  kept  the  same  lighted,  paved,  and  in  repair, 
as  required  by  the  council.  It  is  impossible  for  us  to  perceive 
how  it  can  be  claimed  that  the  council  had  power  to  grant 
any  such  rights  to  any  one  in  a  public  street.  So  long  as  it 
remains  a  street,  it  is  reserved  for  public  uses  and  for  public 
uses  alone,  and  the  council  has  no  power  to  devote  any  part 
of  it  to  private  uses,  even  though  that  part  be  merely  a  part 
of  the  space  above  the  roadbed.  Elliott,  Koads  &  Streets 
(2d  ed.)  §  647.  In  Beimer's  Appeal,  100  Pa.  St.  182,  it 
was  well  said,  in  reference  to  this  identical  question  of  the 
power  of  a  common  council  to  authorize  the  building  or  pro- 
jections over  the  street  and  sixteen  feet  above  the  sidewalk : 

"The  right  of  passing  along  or  over  a  road  has  connected 
with  it  certain  incidents  which  are  essential  to  the  enjoy- 
ment of  it,  such  as  light,  air,  and  view.  If  a  highway  should 
be  covered  over,  for  instance,  by  the  owners  of  property 
fronting  on  either  side  of  it,  so  as  to  shut  out  the  light  from 
above,  the  enjoyment  would  not  only  be  greatly  interfered 
with,  but  it  might  often  be  rendered  dangerous  and  prac- 
tically useless." 

The  same  doctrine  is  held  with  reference  to  a  private 

bridge  over  an  alley  in  the  case  of  Field  v.  Barling,  149  IlL 
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556,  37  N.  E.  850,  where  a  number  of  authorities  along  the 
same  line  are  cited  and  reviewed.  Common  councils  have  no 
authority  to  turn  a  street  into  a  tunnel  for  the  purpose  of 
granting  to  private  parties  for  private  use  the  enjoyment  of 
everything  above  the  tunnel.  The  proposition  needs  no  au- 
thority. The  council  holds  the  easement  in  the  street  for 
public  use  alone.  The  attempt  to  divert  a  part  to  private 
use  is  an  attempt  to  exceed  their  powers,  and  hence,  under 
principles  already  stated,  can  be  controlled  by  the  courts.  It 
follows  that  the  second  count  in  the  complaint  states  a  good 
cause  of  action. 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
with  directions  to  enter  an  order  sustaining  the  demurrer  as 
to  the  first  cause  of  action,  and  overruling  the  same  as  to  the 
second  cause  of  action,  and  for  further  proceedings  accord- 
ing to  law. 


:STAin)AiiD  Manufacturing  Company,  Appellant,  vs.  Slot, 

Respondent. 

February  21^— March  22, 1904. 

'Contracts:  Signature  induced  hy  false  representations:  Fraudulent 
intent:  Evidence:  Inexcusable  negligence:  Appeal:  New  trial, 

1.  If  false  statements  of  fact,  made  by  one  party  In  negotiations 

leading  to  the  execution  of  a  contract,  were  of  such  a  character 
as  reasonably  to  excuse  the  other  party  from  reading  the  con- 
tract and  he  was  thereby  Induced  to  execute  it,  which  he  would 
not  have  done  had  he  known  its  contents,  such  contract  is  not 
binding  upon  him  unless  he  subsequently  ratifies  It  with  knowl- 
edge of  the  facts  or  in  some  other  way  precludes  himself  from 
rescinding  it. 

2.  In  an  action  upon  a  contract  of  sale  which,  defendant  claimed 

he  had  been  induced  to  sign,  without  reading  It,  by  the  false 
representations  of  plaintiff's  agent  that  it  was  a  commission 
agreement,  it  is  immaterial  whether  such  representations  were 
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made  with  fraudulent  intent  or  not,  and  the  admission  of  eyl- 
dence  of  similar  transactions  between  the  agent  and  other  per- 
sons, in  no  way  involved  in  the  litigation,  offered  for  the  pur- 
pose of  showing  such  intent,  was  prejudicial  error. 

3.  In  such  action  plaintiff  should  have  been  allowed  to  ask  de- 

fendant, on  cross-examination,  whether  he  had  ever  thought  of 
the  subject  of  consignment  or  of  the  word  "commission"  be- 
fore the  action  was  brought. 

4.  To  entitle  a  party  to  relief  from  a  contract  on  the  ground  of 

fraud,  he  must  establish  the  fraud  by  a  preponderance  of  the 
evidence,  which  also  must  be  clear  and  satisfactory. 

5.  One  who,  when  he  signed  a  contract  was  inexcusably  ignorant 

of  its  contents,  is  not  entitled  to  relief  from  its  obligations 
on  the  ground  that  the  other  party  induced  him  to  sign  by  false 
representations  as  to  such  contents. 

6.  Defendant,  a  business  man  of  ordinary  intelligence  and  consid- 

erable experience,  signed,  without  reading  it,  a  contract  for 
the  purchase  of  goods,  both  the  vendor  and  the  agent  with 
whom  the  negotiations  were  had  being  strangers  to  him.  In 
an  action  upon  the  contract  he  claimed  that  he  had  signed  in 
reliance  upon  the  agent's  fraudulent  representations  that  it 
was  a  mere  commission  contract.  He  admitted  that  the  agent 
had  requested  him  to  read  the  paper  before  signing  it,  but 
testified  that  he  did  not  do  so  because  he  was  busy  and  be- 
cause he  did  not  usually  read  such  papers  before  signing. 
After  signing  he  laid  the  paper  away.  A  mere  glance  at  the 
few  lines  in  close  connection  with  the  signature  would  have 
shown  him  that  he  was  not  making  a  commission  contract  and 
that  he  was  signing  a  stipulation  that  he  had  read  the  con- 
tract and  knew  its  contents  and  was  satisfied  therewith.  Held, 
that  even  if  false  representations  were  made  as  to  the  con- 
tents of  the  instrument — a  fact  not  clearly  established — de- 
fendant's negligence  was  so  inexcusable  that  he  was  not  en- 
titled to  relief  from  the  contract. 

7.  A  mere  motion  in  the  trial  court  for  judgment  notwithstanding 

the  verdict,  without  a  motion  to  change  the  findings  of  the 
verdict  to  conform  to  the  evidence,  does  not  make  it  proper  for 
the  supreme  court,  on  reversing  the  judgment  entered  upon  the 
verdict,  to  dispose  of  the  case  finally  without  a  new  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.    Reversed. 

Action  to  recover  on  a  written  contract.  The  terms  thereof 
are  to  the  following  effect:  Plaintiff  offered  to  furnish  de- 
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fendant  a  specific  quantity  of  flavoring  extracts,  toilet  apd 
miscellaneous  articles  for  $173  upon  certain  conditions,  and 
defendant  accepted  such  offer.  Such  terms  and  conditions 
were,  in  the  main,  that  defendant  might  return  any  articles 
not  found  suitable  to  his  trade,  the  purchase  price  thereof  to 
be  credited  to  him  in  payment  for  new  goods  to  the  extent  of 
two  thirds  the  price  of  the  latter;  that  he  might  return  any 
goods  mentioned  in  the  contract  or  thereafter  ordered,  re- 
turned to  him  by  any  consumer  as  unsatisfactory,  if  not  more 
than  half  the  contents  had  been  used ;  that  he  might  return 
any  goods  xmsatisfactory  in  style,  quality,  price,  salability, 
or  for  any  cause,  in  payment  for  new  goods  as  before  stated ; 
and  that  he  should  not  countermand  the  order.  Plaintiff 
agreed  to  furnish  show  cases  and  other  facilities  specified  to 
aid  in  displaying  and  selling  the  goods,  guarantied  a  profit 
of  $86.50  on  the  goods  handled  for  one  year,  and  agreed,  if 
the  sales  were  not  sufficient  to  pay  the  same,  to  take  back  all 
goods  at  the  purchase  price,  remaining  on  hand  at  the  end 
of  such  year,  or  make  up  such  profit  in  cash.  It  was  stipu- 
lated that  all  goods  shipped  and  not  on  hand  or  returned,  ex- 
cept free  goods,  should  be  considered  as  sold,  and  the  profits 
figured  at  the  difference  between  the  net  wholesale  and  retail 
prices  named  in  the  contract.  It  was  further  stipulated  that 
plaintiff's  salesman  possessed  no  authority  to  make  any  con- 
tract except  by  use  of  and  according  to  plaintiff's  regular 
form ;  that  no  goods  should  be  considered  as  shipped  on  con- 
signment or  commission ;  that  no  representation  made  by  the 
salesman  should  be  deemed  binding  upon  the  plaintiff  unless 
mentioned  in  the  contract  and  received  and  accepted  by 
plaintiff;  that  defendant  should  make  certain  specified  efforts 
in  selling  plaintiff's  goods,  and  pay  the  purchase  price  of 
$173  in  four  equal  payments  due  in  two,  four,  six,  and  eight 
months  from  the  date  of  the  invoice,  provided  the  defendant 
sent,  upon  arrival  of  the  goods,  acceptances  due  as  aforesaid ; 
otherwise  the  $173,  less  five  per  cent,  was  payable  upon  such 
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arrivaL  The  contract  further  contained  stipulations  that  de- 
fendant had  read  the  same,  knew  the  contents  thereof,  and 
that  plaintiff  would  send  to  defendant  a  bond  guarantying 
the  profit  of  $86.50. 

The  complaint  contained  all  necessary  allegations  to  en- 
title plaintiff  to  recover  $173  upon  the  aforesaid  contract. 
Defendant  answered  that  his  signature  thereto  was  obtained 
by  fraud;  that  plaintiff's  agent  represented  to  him  at  the 
time  the  same  was  signed  that  it  was  a  commission  contract, 
and  that  he  affixed  his  signature  thereto  relying  thereon; 
that  as  soon  as  he  discovered  the  true  character  of  the  paper 
he  repudiated  it  and  refused  to  accept  the  goods  contracted 
for  thereby. 

At  the  close  of  the  evidence  plaintiff's  counsel  moved  for 
a  directed  verdict,  which  was  overruled.  The  jury  found  as 
follows,  in  substance:  (1)  Plaintiff  falsely  represented  to 
defendant  that  the  agreement  signed  was  for  the  acceptance 
and  sale  of  goods  upon  commission,  and  that  he  would  be  en- 
titled to  return  any  thereof  at  any  time  he  desired,  and  no 
charge  would  be  made  for  goods  so  returtied.  (2)  Defend- 
ant was  induced  to  sign  the  contract  by  such  false  representa- 
tions. (3)  Plaintiff  is  entitled  to  judgment  for  $178.22  if 
for  anything. 

Thereafter  plaintiff's  counsel  moved  the  court  for  judg- 
ment notwithstanding  the  verdict,  and  that  being  denied 
moved  for  a  vacation  of  the  first  and  second  findings  uix>n 
numerous  grounds  and  for  a  new  trial,  which  was  also  denied. 
Judgment  was  then  rendered  upon  motion  of  defendant's 
counsel,  dismissing  the  complaint  with  costs.  The  evidence, 
rulings,  and  exceptions,  so  far  as  necessary  to  be  mentioned 
ujx^n  the  appeal,  will  be  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Kearney ,  Thompr 
son  &  Myers,  and  oral  argument  by  T*  M*  Kearney  and 
W.  D.  Thompson, 
Vol.  121—2 
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For  the  respondent  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  Walker,  and  oral  argument  by  J,  B.  Simmons. 

Marshall,  J.  The  courts  against  appellant's  objections, 
permitted  evidence  to  be  introduced  respecting  several  trans- 
actions claimed  to  have  taken  place  between  its  agent  and 
strangers  to  the  litigation,  of  the  kind  respondent  was  charged 
with.  They  were  entirely  independent  of  the  occurrence 
under  investigation.  The  evidence  seems  to  have  been  of- 
fered to  prove  guilty  intent  on  the  part  of  appellant  in  mak- 
ing the  alleged  false  representations  which  respondent 
claimed  induced  him  to  sign  the  contract  It  was  clearly 
irrelevant,  and  prejudicially  so.  It  was  entirely  immaterial 
to  plaintiffs  cause  of  action  whether  its  agent  made  false 
representations  with  specific  bad  intent  or  not  If  false  rep- 
resentations were  in  fact  made,  of  such  a  character  as  to  rea- 
sonably excuse  respondent  from  reading  the  contract,  and 
he  was  thereby  induced  to  sign  it  without  knowing  its  con- 
tents, it  was  competent  for  him  to  rescind  the  same  if  he 
acted  seasonably.*  If  a  person  knowingly  or  ignorantly  makes 
a  false  statement  of  fact  in  a  business  transaction  reasonably 
calculated  to  deceive  another  and  induce  him  to  do  that  which 
he  would  not  do  with  knowledge  of  the  truth,  and  which  has 
that  effect,  the  act  of  such  other  is  attributable  to  fraud  and 
is  not  binding  upon  him  unless  he  subsequently  ratifies  it 
with  knowledge  of  the  facts  or  in  some  other  way  precludes 
himself  from  rescinding  it.  Miner  v.  Medhwry,  6  Wis.  295 ; 
Cotzhausen  v.  Simon,  47  Wis.  103,  1  N.  W.  473 ;  Davis  v. 
Nuzum,  72  Wis.  439,  40  N.  W.  497;  Montreal  R.  L.  Co.  v. 
Mihills,  80  Wis.  540,  50  N.  W.  507 ;  Beetle  v.  Anderson,  98 
Wis.  5,  73  K  W.  560;  Hart  v.  Moulton,  104  Wis.  349,  359, 
80  K  W.  599 ;  Kravse  v.  Busacher,  105  Wis.  350,  354,  81 
K  W.  406;  Zuriker  v.  Kuehn,  113  Wis.  421,  425,  88  N.  W. 
605. 


^ 
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In  Hart  v.  Movlton  the  court  said: 

"Our  own  decisions  are  replete  with  precedents  where  false 
representations  of  material  facts,  made  to  induce  a  sale,  re- 
lied upon  by  the  seller,  were  held  sufficient  to  render  the 
sale  voidable  at  the  election  of  the  seller,  and  that,  whether 
the  purchaser  knew  or  did  not  know  the  representations  made 
by  him  were  false,  it  being  held  sufficient  if  he  either  knew 
or  ought  to  have  known  ti^e  truth  of  his  statements  before 
making  them." 

Speaking  on  the  same  subject  in  Krause  v.  Busacker,  the 
court  said: 

"If  the  representations  were  material  and  false,  and  the 
maker  thereof  either  knew  or  ought  to  have  known  that  they 
were  false,  or  if  he  made  them  recklessly,  with  no  knowledge 
on  the  subject,  and  the  injured  party  relied  upon  them  as 
true,  without  the  present  means  of  knowledge  of  their  falsity, 
and  suffered  damage  thereby,  then  the  fraud  is  complete." 

The  law  being  so  definitely  settled,  to  permit  in  a  case  of 
this  kind  proof  of  numerous  independent  transactions  claimed 
to  be  similar  in  kind  to  the  one  complained  of,  but  in  no  way 
involved  in  the  litigation,  thereby  throwing  the  burden  upon 
the  party  so  attacked  of  meeting  a  multitude  of  collateral 
chains  neither  suggested  by  the  pleading  nor  proper  to  be  so 
suggested,  violates  some  of  the  fundamental  principles  of 
trial  evidence,  and  in  a  most  prejudicial  manner.  Jones, 
Ev.  §  140.  In  Baker  v.  State,  120  Wis.  135,  97  K  W.  566, 
the  court  discussed  at  considerable  length  the  circumstances 
under  which  other  occurrences  than  the  one  charged  and 
forming  the  subject  of  the  judicial  investigation  may  be 
given  in  evidence.  An  examination  of  that  case  will  show  that 
the  doctrine  has  no  application  whatever  to  a  case  like  this. 
It  is  one  that  applies  within  very  narrow  limits,  and  the 
danger  of  exceeding  the  same  is  so  great  that  counsel  and 
court  should  be  exceedingly  careful  in  entering  the  field 
at  aU. 

The  court  excluded  evidence  offered  by  appellant  to  the 
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effect  that  its  agent,  in  the  transaction  with  respondent,  was 
innocent  of  any  bad  intent.  The  ruling  was  proper  for  the 
reasons  which  require  the  ruling  of  the  court  heretofore  dis- 
cussed to  be  condemned,  though  we  must  say  the  two  rulings 
are  not  consistent. 

Respondent  testified  that  he  supposed  when  the  contract 
was  signed  that  it  was  a  commission  agreement  and  refused 
to  abide  thereby  upon  finding  that  it  was  of  a  different  char- 
acter. For  the  purpose  of  testing  his  credibility  in  that  re- 
gard he  was  asked  by  appellant's  counsel  these  and  other 
questions  of  a  similar  character: 

"Q.  You  never  thought  of  the  subject  of  consignment  until 
after  the  suit  was  brought,  did  you  ?" 

"Q.  You  never  thought  of  the  word  'commission'  till  after 
this  suit  was  brought,  did  you  ?" 

All  of  such  questions  were  ruled  out  on  objections  by  re- 
spondent's counsel.  We  cannot  approve  thereof.  Respond- 
ent's case  depended  upon  whether  he  was  deceived  into  sign- 
ing a  contract  different  from  the  one  made  verbally  between 
him  and  the  agent.  Within  all  reasonable  limits,  cross-exam- 
ination of  respondent  respecting  circumstances  calculated  in 
any  appreciable  degree  to  throw  light  on  that  subject  should 
have  been  permitted.  The  right  of  cross-examination  is  of 
great  importance  in  discovering  the  truth  in  a  judicial  in- 
vestigation, and  should  be  liberally  allowed  so  long  as  any- 
thing of  value  is  called  for  thereby.  McMdfion  v.  Eau  Claire 
W.  W.  Co.  95  Wis.  640,  70  N.  W.  829.  It  seems  that  the 
court  plainly  unduly  limited  api)ellant'8  right  in  that  regard. 

The  most  important  complaint  made  by  appellant's  coun- 
sel is  because  the  court  failed  to  direct  a  verdict  in  its  favor 
and  failed  to  render  judgment  in  its  behalf  notwithstanding 
the  verdict,  because  the  evidence  was  insufiicient  to  warrant 
a  finding  that  appellant  was  defrauded  into  signing  the  con- 
tract The  evidence  and  circumstances  respecting  that  ques- 
tion are  in  the  main  as  follows:  The  contract  was  made- 
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JTine  4,  1902,  and  was  plain.  It  expressly  provided  that 
goods  were  not  to  be  furnished  thereunder  to  be  sold  on  com- 
mission. All  its  features  were  those  of  a  sale,  not  a  commis- 
sion, contract.  In  two  lines  immediately  above  where  re- 
spondent signed  the  paper  were  these  words  addressed  to  ap- 
pellant : 

"Please  ship  the  goods  heroin  described,  on  the  terms  and 
conditions  herein  stated,  all  of  which  we  have  carefully  read 
and  find  complete  and  satisfactory.  We  understand  that 
agreements  to  be  binding  must  be  noted  hereon." 

Immediately  above  the  signature  of  appellant  occurred  this 
language : 

"The  amount  of  this  order  is  payable  in  four  equal  pay- 
ments due  in  two,  four,  six  and  eight  months  from  date  of 
invoice,"  etc. 

Under  respondent's  signature  and  in  close  connection  there- 
with, in  a  conspicuous  way,  was  this  language,  plainly  in- 
tended to  form  a  part  of  the  contract: 

''The  Standard  Mfg.  Co.  to  send  a  bond  to  the  Commer- 
cial &  Savings  Bank  of  Racine,  Wis.,  guaranteeing  a  profit 
of  at  least  $86.50  for  one  year  or  to  repurchase  any  goods 
on  hand  at  purchase  price  as  above  provided." 

Respondent  testified  thus : 

I  did  not  read  the  contract  because  I  hadn't  the  time.  That 
is  my  only  excuse.  I  didn't  have  the  time  to  read  the  two 
lines  over  my  name.  I  didn't  take  the  time.  My  business 
was  urgent.  I  did  not  know  what  the  amount  of  the  contract 
was.  I  knew  I  was  buying  some  extracts  and  toilet  articles, 
but  how  much  wasn't  stated.  I  xmderstood  I  had  the  goods 
on  commission.  There  was  no  rate  of  commission,  only  we 
were  to  have  $86.50,  which  was  supposed  to  be  our  profit 
The  agent  furnished  me  the  contract  after  I  signed  it  iN'o 
one  prevented  me  from  reading  it  I  put  it  on  my  desk.  He 
said  I  didn't  have  to  pay  for  the  goods  till  they  were  sold. 
Relying  on  that  I  consented  to  trade.  He  asked  me  to  sign 
my  name.  I  asked  him  if  the  paper  contained  what  we  had 
talked  about  and  he  said  ves.    I  relied  on  that    He  asked  me 
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to  read  it  I  said  I  had  no  time.  I  asked  him  if  he  had 
made  the  contract  with  others  who  had  read  the  paper.  He 
answered,  "Yes,  lots  of  them."  I  am  sure  he  asked  me  to 
read  the  paper  before  I  signed  it.  I  cannot  say  the  word 
"commission"  or  word  "consignment"  was  used.  I  under- 
stood I  was  not  to  pay  for  goods  not  sold.  The  agent  said 
that  I  did  not  ask  him  to  read  the  contract  It  is  not  cus- 
tomary for  any  of  u^  to  read  such  contracts.  He  asked  me 
to  read  it  someway.  I  asked  him  whether  it  contained  what 
we  talked  about,  and  what  he  said  I  do  not  know.  I  really 
could  not  say  for  sure.  He  asked  me  'to  read  it,  but  in  what 
way  he  expressed  himself  I  do  not  know.  I  never  read  the 
paper  he  left  with  me. 

That  fails  to  show  with  any  degree  of  definiteness  that 
appellant's  agent  made  any  representations  to  respondent  that 
the  paper  was  written  according  to  the  verbal  understanding. 
At  the  end  of  respondent's  cross-examination,  as  will  be  seen^ 
he  said  he  was  not  sure  whether  such  representations  were 
made  or  what  was  said.  The  only  thing  he  seems  to  have 
been  sure  of  is  that  he  was  requested  to  read  the  paper  be- 
fore signing  it,  and  that  the  only  reasons  why  he  did  not  do 
80  were  because  he  was  too  busy  and  because  he  did  not  usu- 
ally read  such  papers  before  signing  them.  True,  after  re- 
spondent confessed  that  he  could  not  say  "for  sure"  whether 
any  representations  were  made  to  him  as  to  the  paper  being 
wJt  Jaccording  to  the  verbal  agreemeni,  a  direct  question 
was  put  by  the  cross-examiner,  evidently  for  the  purpose  of 
showing  how  readily  respondent  would  return  to  his  first 
story  when  his  attention  was  drawn  directly  to  the  necessity 
therefor,  as  follows:  "You  asked  him  if  it  contained  just 
what  you  and  he  talked  ?"  to  which  he  answered :  "He  said 
yes,  he  knew  I  was  busy."  Under  the  circumstances  that 
hardly  weakened  his  confession  that  he  could  not  say  whether 
the  agent  made  any  representations  to  him  or  not,  as  regards 
whether  the  paper  was  drawn  according  to  the  verbal  under- 
standing. True,  he  said  on  his  direct  examination  that  he 
was  induced  to  sign  the  paper  by  the  representations  made- 
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by  the  agent,  but  he  also  said,  as  we  have  seen,  that  the  sole 
reason  why  he  did  not  read  the  paper  was  that  he  was  too 
busy;  that  he  was  requested  to  read  it,  and  was  not  pre- 
vented by  any  person  from  doing  so,  and  that  it  was  cus- 
tomary to  sign  such  papers  without  reading  them. 

In  view  of  the  well-settled  principle  that  he  who  alleges 
fraud  as  a  ground  for  relief  in  a  judicial  proceeding,  to  suc- 
ceed, must  establish  the  charge  by  a  preponderance  of  the 
evidence,  which  also  must  be  clear  and  satisfactory  (Rice  v. 
Jerenson,  54  Wis.  248,  11  K  W.  549 ;  F.  Dohmen  Co.  v. 
Niagara  F.  Ins.  Co.  96  Wis.  38,  71  N.  W.  69),  and  that 
other  principle  that  he  who  signs  or  accepts  a  written  con- 
tract, in  the  absence  of  fraud  or  mistake  is  conclusively  pre- 
sumed to  know  its  contents  and  1:0  assent  thereto  {WUcox  v. 
Continental  Ins.  Co.  85  Wis.  193,  197,  55  N.  W.  188),  it  is 
extremely  difficult  to  perceive  how  the  verdict  in  this  case 
can  be  justified  by  the  evidence.  There  is  no  positive,  con- 
sistent evidence  that  any  false  representations  were  made  by 
appellant's  agent  respecting  the  contract,  and  certainly  none 
which,  under  the  circumstances,  can  fairly  be  said  to  excuse 
.respondent  for  not  knowing  the  character  of  the  paper  which 
he  signed. 

The  law  applicable  to  the  aspect  of  this  case  last  suggested 
has  been  so  recently  discussed  that  il  seems  hardly  necessary 
to  go  over  the  subject  again.  BostwicJc  v.  Mut.  L.  Ins.  Co. 
116  Wis.  392,  89  N.  W.  538,  92  N.  W.  2^6;  Kaiser  v.  Nvm- 
merdor,  120  Wis.  234,  97  N.  W.  932.  It  is  there  emphatic- 
ally laid  down  that  a  person  is  bound  to  know  the  contents 
of  a  paper  which  he  signs,  no  act  of  the  adverse  party  or  cir- 
cumstance for  which  he  is  responsible  occurring  reasonably 
calculated  under  the  circumstances  to  divert  such  person's 
attention  therefrom,  and  which  does  so  effectually.  The  fact 
that  a  false  representation  is  made  in  respect  to  the  paper 
is  not  necessarily  sufficient  to  excuse  such  person  for  affixing 
his  signature  thereto  in  ignorance  of  its  contents,  unless 
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under  all  the  circumstances,  in  view  of  his  duty  to  give  rea- 
sonable attention  to  the  protection  of  his  own  interests,  the 
false  representation  was  still  reasonably  calculated  to  and 
did  induce  him  not  to  make  the  investigation  which  he  other- 
wise would  have  made.  A  person  cannot  sign  a  paper  in 
ignorance  of  its  contents  and  thereafter  excuse  such  ignorance 
by  the  mere  plea  that  he  was  busy  or  that  he  is  habitually 
neglectful  in  such  circumstances,  and  throw  upon  the  courts 
the  burden  of  protecting  him  from  the  consequences  of  his 
imprudence.  The  policy  of  the  law  is  fixed  to  the  effect  that 
he  who  will  not  reasonably  guard  his  own  interests  when  he 
has  reasonable  opportunity  to  do  so,  and  there  is  no  circum- 
stance reasonably  calculated  to  deter  him  from  improving 
such  opportunity,  must  take  the  consequences.  Courts  do  not 
exist  for  the  purpose  of  protecting  persons  who  fail  in  that 
regard.  Where  there  is  such  inattention  upon  the  one  side 
and  fraud  upon  the  other,  and  but  for  the  former  feature  the 
latter  would  not  be  effective,  and  loss  occurs  to  the  inexcus- 
ably negligent  one,  he  is  remediless ;  not  because  the  wrong- 
doer can  plead  his  own  wrongdoing  as  an  excuse  for  not 
making  reparation,  but,  first,  because  the  consequences  are 
attributable  to  inexcusable  inattention  of  the  injured  party; 
and  second,  because  the  court  will  not  protect  those  who,  with 
full  opportunity  to  do  so,  •will  not  protect  themselves.  Much 
difSculty  has  been  experienced  at  times  in  not  appreciating 
that  there  may  be  fraud  upon  one  side,  concurring  with  in- 
excusable ignorance  upon  the  other,  resulting  in  an  injury, 
when  but  for  the  latter  fault  it  would  not  have  occurred,  and 
there  be  no  judicial  remedy.  That  comes  largely  from  pay- 
ing more  attention  to  eloquent  passages  in  some  judicial  opin- 
ions condemning  the  wrongdoer — and  not  too  severely — and 
condemning  his  attitude  of  confessing  the  wrong,  so  to  speak, 
and  shielding  himself  from  the  consequences,  or  attempting 
to  do  so,  by  the  ignorance  of  his  victim,  than  to  the  decision 
rendered  and  the  real  philosophy  thereof,  which  will  be 
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found,  as  a  general  rule,  to  be  that  the  ignorance  was  in  the 
particular  case  excusable,  testing  the  conduct  of  the  wronged 
party  by  the  duty  of  every  one  to  pay  reasonable  attention 
to  his  own  interests.  That  difficulty  is  also  largely  attribu- 
table to  the  tendency  of  some  authors  to  select  such  eloquent 
passages  for  their  text  instead  of  carefully  deducing  from 
the  decision  the  rule  of  law  applied  in  the  case.  A  good  illus- 
tration of  that  is  the  quotation  relied  upon  by  respondent's 
counsel  from  1  Bigelow,  Fraud,  §  523 : 

"If  the  representation  were  of  a  character  to  induce  action, 
and  did  induce  it,  that  is  enough.  It  matters  not,  it  has  well 
been  declared,  that  a  person  misled  may  be  said,  in  some  loose 
sense,  to  have  been  negligent  (in  reality  negligence  is  beside 
the  case  where  the  representation  was  calculated  to  mislead 
and  did  mislead) ;  for  it  is  not  just  that  a  man  who  has  de- 
<3eived  another  should  be  permitted  to  say  to  him,  'You  ought 
not  to  have  believed  or  trusted  me,'  or  'You  were  yourself 
^ilty  of  negligence.' " 

That  was  taken  from  the  opinion  of  Justice  Dickey  in 
Linington  v.  Strong,  107  111.  295.  The  point  presented  for 
-decision  was  whether  the  court  erred  in  giving  the  following 
instruction : 

"The  law  requires  every  person  to  exercise  reasonable  pru- 
dence in  business  affaira,  and  before  relieving  a  party  from 
the  obligations  of  a  contract  upon  the  ground  of  fraud,  it 
must  appear  that  he  exercised  reasonable  care  and  prudence 
to  learn  the  nature  of  the  contract  before  executing  it ;  if  the 
defendant  could  read  and  had  an  opportunity  to  read  the  con- 
tract before  signing,,  it  was  his  duty  to  do  so,  unless  induced 
not  so  to  do  by  wilfully  false  statements  of  the  plaintiffs,  or 
one  of  them,  as  to  its  being  a  copy  of  the  original ;  and  if  the 
defendant  had  full  opportunity  to  read  the  contract  before 
signing  it,  and  was  not  induced  to  sign  it  by  false  statemerts 
made  by  plaintiffs,  or  either  of  them,  the  defendant  would 
not  be  permitted  to  deny  knowledge  of  the  contents  thereof." 

The  instruction  was  approved.  It  will  very  clearly  bo 
Been  that  it  states  the  law  quite  differently  from  what  might 
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be  gathered  from  the  quotation  incorporated  into  the  text  by 
Mr.  Bigelow. 

We  should  say  in  passing  that  it  is  immaterial  in  such  a 
case  whether  the  statements  were  wilfully  false  or  not,  or 
whether  the  party  making  the  false  statements  at  the  time 
thereof  had  any  specific  intent  to  deceive.  In  that  respect 
the  quoted  instruction  was  open  to  serious  criticism.  The 
language  of  the  learned  judge  in  the  opinion,  which  in- 
fluenced the  framing  of  the  text  we  have  taken  the  liberty  to- 
criticise,  was  evidently  used  forgetting  for  the  moment  the 
well  known  maxim,  "VigUdntibus,  et  non  dormientibus  sue- 
currant  ]ura'\\hQ  law  assists  the  vigilant,  not  the  careless). 
That  under  some  circumstances  the  law  leaves  a  party  where 
it  finds  him,  and  that  one  of  such  circumstances  is  where 
one  appeals  for  redress  who  is  guilty  of  an  inexcusable  fault 
in  falling  into  the  difficulty  complained  of,  is  well  settled. 

Applying  the  foregoing  to  this  case,  admitting  for  the  pur- 
poses thereof  that  there  is  some  evidence  tending  to  show  false 
representations,  it  seems  that  respondent,  upon  his  own  tes- 
timony, was  inexcusably  ignorant  of  the  contents  of  the 
paper  he  signed.  He  testified,  in  effect,  that  his  eyesight  was 
good,  and  the  evidence  shows  that  he  was  a  business  man  of 
average  intelligence  and  of  considerable  experience.  A  casual 
glance  by  such  a  person  at  the  few  lines  in  close  connection 
with  the  signature  would  have  acquainted  him  with  the  fact 
that  he  was  not  making  a  commission  contract.  A  casual  ob- 
servation of  the  two  lines  immediately  above  his  signature 
would  have  drawn  to  his  attention  the  fact  that  he  was  sign- 
ing a  stipulation  that  he  had  read  the  contract  and  knew  its 
contents  and  was  satisfied  therewith.  Failure  to  observe 
those  features,  under  the  circumstances,  leads  to  the  conclu- 
sion that  respondent  in  effect  closed  his  eyes  to  what  was 
plainly  before  him.  He  admitted  over  and  over  again  that 
he  was  requested  to  read  the  paper ;  that  the  reason  why  he 
did  not  was  because  he  was  busy;  and  he  said,  as  before 
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shoAvn,  that  no  one  prevented  him  from  reading  it.  There 
was  nothing  about  the  relations  between  him  and  the  agent 
to  lull  him  into  security.  They  were  entire  strangers  to  each 
other,  and  respondent  and  appellant  were  likewise  strangers. 
The  evidence  shows  that  he  was  pressed  to  make  the  deal  to 
such  a  degree  as  should  have  suggested  the  advisability  of 
taking  time  to  learn  what  was  contained  in  the  paper  before 
affixing  his  signature  thereto.  To  sign  it  as  he  did,  after 
being  requested  to  read  it,  when  a  mere  glance  at  that  por- 
tion immediately  connected  with  where  his  i)en  rested  on  the 
paper  would  have  informed  him  of  the  nature  thereof  upon* 
the  vital  point,  and  the  laying  of  the  paper  away  and  not 
looking  at  it  when  he  had  opportunity  to  do  so,  showis  in- 
excusable inattention  to  his  own  interests  in  a  high  degree. 
His  excuse  that  it  was  not  customary  for  him  in  signing  such 
papers  to  read  them,  instead  of  tending  to  show  that  his  con- 
duct was  consistent  with  proper  care,  rather  indicates  hab- 
itual negligence.  If  under  the  circumstances  stated  appel- 
lant saw  fit  to  shut  his  eyes  not  only  when  he  signed  the 
paper,  merely  because  he  was  busy  and  it  was  customary 
for  him  to  take  that  course,  but  thereafter  when  there  was 
no  reason  of  that  kind  to  deter  him  from  reading  the  instru- 
ment, relying  upon  the  statement  of  a  mere  stranger  acting 
in  an  adversary  capacity  as  to  what  it  contained,  he  cannot 
well  complain  if  the  courts  have  not  time  to  open  their  doors 
to  afford  him  relief. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 
If  counsel  for  appellant  had  moved  the  court  below  to  change 
the  answers  to  the  special  questions  so  as  to  conform  to  the 
evidence  on  the  subject  of  respondent's  negligence,  the  case 
might  go  back  for  judgment  in  appellant's  favor.  Under  tho 
established  practice  a  mere  motion  for  judgment  notwith- 
standing the  verdict  is  no  more  than  a  motion  for  a  directed 
verdict  or  a  motion  for  a  nonsuit,  or  a  motion  to  set  the  ver- 
dict aside  and  grant  a  new  trial,  as  regards  a  final  disposi- 
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tion  of  the  case  without  a  new  trial,  upon  the  judgment  en- 
tered adverse  to  such  motion  being  reversed  upon  appeal 

By  the  Court. — ^The  judgment  appealed  from  is  reversed, 
imd  the  cause  remanded  foi:  a  new  trial. 


Saveland,  Appellant,  vs.  Connors  and  another,  imp..  Re- 
spondents. 

February  2i—^arch  22, 190i. 

Jurisdiction:  Defendants  fraudulently  decoyed  into  state:  Dismissal 
of  action:  Evidence:  Frauds  other  than  that  in  suit. 

1.  Where  plaintiff  by  fraud  decoyed  the  defendants  into  this  state 

for  the  purpose  of  bringing  them  within  the  jurisdiction  of  its 
courts,  the  action  may,  in  discretion,  be  dismissed  on  that 
ground;  and  it  is  immaterial  that  plaintiff  intended  at  first 
merely  a  criminal  prosecution  and  not  a  civil  action,  or  that, 
after  service  of  process  in  the  civil  action,  defendants  entered 
appearances  therein  or  otherwise  submitted  to  the  jurisdiction. 

2.  In  an  action  to  recover  damages  for  fraud  perpetrated  in  con- 

nection with  a  prize  fight,  defendants  cannot  properly  be  ques- 
tioned, on  cross-examination,  as  to  their  knowledge  of,  or  con- 
nection with,  other  fraudulent  sporting  events. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  Halsey,  Circuit  Judge.    Affirmed, 

Appeal  from  an  order  setting  aside  the  service  upon  the 
defendants  and  dismissing  the  action.  It  appeared  that  the 
plaintiff,  in  July,  1902,  had  bet  money  upon  a  prize  fight  in 
Springfield,  Illinois,  apparently  with  the  understanding  that 
by  collusion  between  the  participants  the  one  upon  whom  he 
bet  was  to  win,  but  that  in  fact  the  convention  between  them 
was  the  reverse  of  his  understanding,  whereby  his  champion 
lost  the  fight  and  5)laintiff  his  money;  that  he  considered  de- 
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fendant  Connors,  who  was  stakeholder,  as  having  been  in 
the  conspiracy  to  delude  and  defraud  him;  that  in  March, 
1903,  thereafter,  he  again  visited  Springfield,  and  had  an 
interview  with  Connors  about  joining  in  drawing  some  Mil- 
waukee acquaintance  of  plaintiff  into  a  similar  operation  to 
their  mutual  benefit,  and  to  the  partial  or  complete  reim- 
bursement of  the  plaintiff.  The  witnesses  differ  as  to  who 
suggested  this  plan,  but  agree  that  it  was  then  talked  over, 
and  plaintiff  admits  that  when  it  was  suggested  he  thought 
he  saw  opportunity  to  get  Connors,  and  perhaps  some  of  his 
confederates,  to  Milwaukee,  where  he  thought  they  might  be 
dealt  with  in  a  less  friendly  spirit  than  that  which  shielded 
them  in  Springfield.  Defendants  claim  that  at  that  time 
plaintiff  met  defendant  McCarren,  and  arranged  to  have  him 
come  to  Milwaukee  to  endeavor  to  put  the  scheme  in  opera- 
tion, though  plaintiff  denies  this.  However,  late  in  March, 
McCarren,  who  was^a  foot  racer,  and  one  Henderson,  also 
a  foot  racer,  did  come  to  Milwaukee  and  call  upon  plaintiff, 
whose  attorney  then  notified  the  police  of  their  presence  and 
purpose,  and  plaintiff  engaged  with  them  in  an  ostensible 
scheme  to  draw'  an  acquaintance  of  his  into  betting  consid- 
erable sums  upon  a  proposed  foot  race  between  them,  to  be 
run  at  Rochester,  New  York.  Plaintiff,  however,  desired  to 
reach  Connors,  and  therefore  got  into  communication  with 
him  by  telephone,  and  insisted  on  his  coming  to  Milwaukee 
to  aid  to  "skin  up  a  sucker."  Connors  responded  with 
celerity,  and  appeared  the  next  forenoon.  He,  together  with 
the  other  two  Springfield  men,  were  put  in  communication 
with  plaintiff's  friend,  and  opened  up  their  plan  of  a  col- 
lusive foot  race  to  him,  and  were  decoyed  into  the  hands  of 
the  police,  who  held  them,  upon  charges  of  vagrancy  or  other- 
wise, in  jail,  for  some  time.  Immediately  after  their  arrest, 
however,  summons  and  complaint  were  served  upon  them  in 
this  action,  seeking  to  recover  damages  for  fraud  perpetrated 
on  the  plaintiff  in  the  Springfield  transaction.  They  also  were 


30  SUPREME  COURT  OF  WISCONSIN.      [Mab. 

Saveland  v.  Connors,  121  Wis.  28. 

later  arrested  upon  civil  process  issued  in  this  action.  The 
defendants  entered  appearances^  served  answers,  and  made 
certain  motions  consistent  only  with  the  existence  of  personal 
jurisdiction  over  them.  The  court  found  that  they  had  both 
been  decoyed  into  this  state  for  the  purpose  of  obtaining 
service  of  process  upon  them  in  this  action,  and  in  the  ex- 
ercise of  its  discretion  over  its  own  process  dismissed  such 
service  and  the  action.  From  such  order  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  briefs  by 
Doerfler,  McElroy  &  Eschweiler, 

For  the  respondents  there  was  a  brief  by  Martin  J.  Oillen, 
attorney,  and  Leslie  A,  Oilmore,  of  counsel,  and  oral  argu- 
ment by  Mr,  Gilmore. 

Dodge,  J.  1.  The  finding  of  the  trial  court  to  the  effect 
that  both  Connors  and  McCarren  were  by  plaintiff  decoyed 
into  this  state  for  the  purpose  of  bringing  them  within  the 
jurisdiction  of  its  courts  by  fraudulently  holding  out  to  them 
another  and  different  purpose  is  supported  by  some  afiirma- 
tive  evidence,  and  is  not  antagonized  by  that  clear  preponder- 
ance necessary  to  its  reversal.  Upon  tlie  fact  so  found  was 
aroused  the  power  of  the  court,  in  its  discretion,  to  refuse  its 
jurisdiction  to  a  case  brought  within  it  by  trickery,  to  purge 
its  docket  of  such  a  disgrace.  Toumsend  v.  Smith,  47  Wis. 
(>23,  3  N.  W.  439 ;  Schroeder  v.  Lauhenheimer,  50  Wis.  480,  7 
X.  W.  427 ;  Moletor  v.  Sinnen,  76  Wis.  308,  44  K  W.  1099 ; 
\Vmiams  v.  Williams,  117  Wis.  125,  94  K  W.  25 ;  Reed  v. 
Williams,  29  N.  J.  Law,  3S5 ;  Hill  v.  Ooodrich,  32  Conn. 
588;  Wanzer  v.  Bright,  i2  111.  35.  In  the  last  case  it  is 
said: 

"The  pure  fountains  of  justice  can  never  be  so  polluted. 
The  courts  were  created  for  the  administration  of  justice,  and 
they  and  their  process  can  never  be  used  for  the  purpose 
of  oppression  and  to  perpetrate  fraud  and  wrong,  or  their 
process  fraudulently  obtained  and  employed  to  enforce  a 
right,  however  just  and  legal." 
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The  power  and  duty  of  the  courts  to  refuse  jurisdiction 
in  such  cases  rest  not  so  much  on  the  rights  of  the  defendant 
as  upon  a  duty  to  themselves  to  preserve  the  purity  of  judi- 
cial proceedings.  Though  the  defendants  here  be,  as  sug- 
gested, of  the  vilest,  is  no  reason  that  a  court  should  lower 
itself  to  the  attitude  of  an  accessory  in  working  an  effective 
fraud  upon  them.  It  matters  not  that  jurisdiction  is  in 
fact  acquired,  whether  by  service  of  the  summons  or  by  acts 
of  the  defendants  in  submission  to  such  jurisdiction.  Town- 
send  V.  Smith,  aupra.  Neither  is  it  significant  that  the  pur^ 
pose  of  plaintiff  may  not  have  included  the  commencement 
of  a  civil  action,  but  merely  the  institution  of  criminal  pro- 
ceedings. The  service  of  process  in  this  action  was  made  pos- 
sible only  by  the  fraud,  and  the  court  should  therefore  deny 
it  effect    Ibid. 

2.  Error  is  assigned  upon  permitting  defendants  to  refuse, 
as  possibly  criminating,  answers  upon  cross-examination  as 
to  their  knowledge  of,  or  connection  with,  certain  described 
fraudulent  sporting  events ;  also  as  to  their  connection  with 
that  in  which  plaintiff  claimed  to  have  been  swindled.  In 
such  ruling  could  be  nothing  of  prejudice  to  appellant,  for 
such  facts  had  no  bearing  or  relevancy  upon  the  only  issue 
presented  by  the  motion  to  dismiss,  namely,  whether  they 
had  been  fraudulently  induced  by  plaintiff  to  come  into  Wis- 
consin. Further,  all  of  the  former  class  of  questions  were 
improper  under  the  rule  of  Emery  v.  State,  101  Wis.  627, 
648,  78  K  W.  146,  and  Paulson  v.  State,  118  Wis.  89,  94 
N.  W.  771. 

We  are  satisfied  that  the  trial  court  rightly  exercised  its 
discretion  in  setting  aside  the  service  of  process  and  dismiss- 
ing the  action.   '  • 

By  the  Court. — Order  aflinned. 
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O'Neill,  Eespondent,  vs.  City  of  Milwaukee,  Appellant. 

February  25— March  22, 1904. 

Municipal  corporations:  Pu1)lic  ioorJcs:  Contracts:  Mistake  of  dty 
engineer:  Recovery  ty  contractor  for  resulting  damage: 
"Waiver. 

1.  Plaintiff  contracted  with  defendant  city  to  construct  a  water- 

works crib  and  place  it  in  Lake  Michigan  at  a  specified  point, 
to  be  located  by  the  city  engineer.  The  work  was  to  be  done 
under  the  superintendence  and  to  the  satisfaction  of  the  board 
of  public  works,  and  the  city  engineer  (who  was  president  of 
said  board)  was  to  do  all  the  requisite  surveying.  The  place 
for  the  crib  was  designated  by  the  engineer  accordingly,  and 
plaintiff  prepared  the  lake  bottom  for  it,  but  the  spot  was  not 
marked  by  fixed  monuments.  When  the  crib  was  ready  to  be 
sunk,  plaintiff  notified  the  engineer,  who  thereupon  attempted 
to  relocate  the  place  previously  agreed  upon,  and  took  charge 
of  the  work  of  sinking  and  placing  the  crib,  the  other  mem- 
bers of  the  board  being  present  sanctioning  the  execution  of 
the  work.  By  mistake  of  the  engineer  the  crib  was  sunk  about 
fifteen  feet  from  the  spot  which  had  been  designated  and  pre- 
pared for  it,  thereby  causing  it  to  lean  over  and  rest  insecurely 
and  to  be  damaged  by  a  storm  occurring  soon  after.  Held,  that 
tinder  the  contract  as  practically  construed  by  the  parties  it 
was  the  duty  of  the  engineer  to  relocate  the  spot  which  had 
been  designated  for  the  crib,  and  that  the  city  was  responsible 
for  the  damage  resulting  from  his  mistake. 

2.  The  board  of  public  works,  after  being  informed  of  the  facts  and 

notified  by  plaintiff  that  he  would  look  to  the  city  to  make 
good  to  him  the  damages,  insisted  that  plaintiff  complete  his- 
contract,  and  he  did  so  by  moving  the  crib  to  the  proper  place 
and  repairing' the  damage  caused  by  the  mislocation,  under 
protest  of  any  waiver  of  his  claim  for  the  extra  expense.  Held, 
that  he  did  not  thereby  waive  such  claim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warren  D.  Tarrant,  Circuit  Judge.    Affirmed. 

Plaintiff  brings  this  action  to  recover  damages  for  an 
alleged  breach  of  contract.  Plaintiff  and  defendant  city  of 
Milwaukee  entered  into  a  contract  on  June  30,  1890,  where- 
by plaintiff  agreed  and  undertook  the  construction  and  plac- 
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ing  of  a  crib  in  Lake  Michigan,  forming  part  of  a  new  in- 
take in  connection  with  the  waterworks  system  of  the  city. 
The  plans  for  such  improvement  required  the  construction 
of  a  tunnel  running  from  near  the  shore,  beneath  the  bottom 
of  Lake  Michigan,  a  distance  of  about  3,100  feet,  at  which 
point  it  was  planned  to  connect  with  a  crib  which  was  to  be 
placed  at  the  bottom  of  the  lake,  connected  with  the  tunnel 
and  with  pipes  which  were  to  be  extended  to  a  considerable 
distance  into  the  lake.  PlaintiiFs  contract  was  for  the  con- 
struction and  the  placing  of  the  crib.  He  undertook  to  con- 
struct the  crib  according  to  the  plans  and  specifications,  and 
to  place  it  as  required  by  the  contract  and  the  plans  and 
specifications.  The  crib  was  a  twelve-sided  polygon,  fifty-six 
feet  in  diameter,  and  inside  was  a  well  with  a  diameter  of 
twenty  feet  and  a  depth  of  twenty-nine  feet,  with  the  bulk- 
head around  the  well  divided  into  six  watertight  compart- 
ments. The  exterior  and  the  interior  walls  running  to  the 
center  well,  and  other  work,  were  to  be  built  of  twelve  by 
twelve  inch  timbers  bolted  together.  Through  the  center  of 
the  floor  of  the  crib  extended  a  steel  tube  eleven  feet  iu  di- 
ameter and  seven  feet  long,  the  upper  end  flush  with  the  floor 
and  the  lower  end  projecting  two  feet  below  the  bottom  tim- 
bers. The  crib  to  be  watertight  in  all  compartments,  which 
were  to  be  filled  with  concrete  after  the  crib  was  located. 
Plaintiff's  contract  required  him  to  sink  the  crib  at  a  place 
to  be  designated  by  the  city  engineer. 

The  charter  of  the  defendant  city,  in  prescribing  the  duties 
of  the  city  engineer,  provides:  "It  shall  be  his  special  duty 
to  superintend  and  to  do  or  cause  to  be  done  all  the  civil  engi- 
neering required  by  the  board  of  public  works  in  the  man- 
agement and  prosecution  of  all  public  improvements  com- 
mitted to  their  charge,  and  all  such  other  surveying  as  may 
be  directed  by  said  board  or  by  the  common  council,"  and 
that  said  engineer  shall  be  ex  officio  a  member  of  the  board 
of  public  works,  and  president  thereof.  The  charter  further 
Vol.  121—3 
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provides  that  it  shall  be  the  duty  of  the  board  of  public  works 
to  take  chai^  and  superintendence^  subject  to  the  ordinances 
of  the  city,  of  the  maintenance  of  streets,  alleys,  bridges,  and 
all  other  public  grounds,  buildings,  and  improvements,  and 
all  work  pertaining  thereto,  and  that: 

"They  shall  have  power  to  make  contracts  in  the  name  and 
behalf  of  the  city  for  the  purposes  and  in  the  manner  and 
under  the  limitations  prescribed.  .  .  .  They  shall  per^ 
form  all  the  duties  prescribed  by  [the  charter],  and  such 
other  duties  as  the  common  council  may  from  time  to  time 
require." 

All  contracts  for  and  in  behalf  of  the  defendant  city  shall 
be  awarded  to  the  lowest  bidder,  under  the  terms  and  condi- 
tions of  the  charter,  and  they  must  be  executed  to  the  satis- 
faction of  the  board  of  public  works  under  the  superintend- 
ence of  the  board.  The  specifications  for  the  work  covered 
by  the  contract  in  this  case  contained  these  provisions : 

"All  the  work  during  its  progress  and  on  its  completion 
shall  conform  exactly  to  the  lines  and  grades  shown  on  the 
drawings  mentioned  in  these  specifications  and  given  by  the 
engineer  in  charge,  subject  to  such  modifications  as  the  board 
of  public  works  may  deem  necessary  during  its  execution." 
"All  work  contemplated  and  described  in  these  specifications 
shall  be  done  to  the  satisfaction  of  the  board  of  public  works 
and  city  engineer."  "The  engineer  will  do  all  the  requisite 
surveying  for  the  work  so  as  to  cause  as  little  inconvenience 
as  possible,  but  the  contractor  will  have  no  claim  on  account 
of  delay  or  stoppage  of  the  work  necessitated  by  such  survey- 
ing, and  shall  furnish  assistance  to  facilitate  giving  lines  and 
grades." 

It  was  further  agreed  that  plaintiff  would  execute  and  per- 
form said  work  under  the  superintendence  of  the  board  of 
public  works.  He  was  required  by  the  contract  to  prepare 
the  lake  bottom  at  the  place  designated  to  receive  the  crib, 
by  dredging  the  bottom  to  a  smooth,  level  bed,  and  to  sink  the 
crib  in  the  place  so  prepared.  The  specifications  provided 
that  the  crib  should  be  "settled  in  place  at  a  point  3,140  feet 
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due  east  from  the  shore  shaft,"  to  be  located  by  the  engineer, 
and  that  the  parties  to  the  contract  might,  by  agreement,  se- 
lect a  point  in  that  direction,  and  at  approximately  that  dis- 
tance from  the  shaft  This  point  for  locating  the  crib  was 
changed  by  agreement  before  the  plaintiff  started  dredging, 
for  the  reason  that  there  were  boulders  in  the  northern  por- 
tion necessary  for  the  placing  of  the  crib,  and  the  point  was 
therefore  shifted  thirty  feet  to  the  south.  Plaintiff  dredged 
the  area  so  last  above  designated,  and  on  December  24, 1890, 
notified  the  city  engineer  that  he  was  ready  to  set  the  crib. 
The  city  engineer  then  marked  the  point  by  means  of  tri- 
angulation,  and  directed  plaintiff  to  sink  the  crib  at  the  point 
80  located.  Plaintiff  alleges  that  he  sunk  and  placed  the  crib 
as  directed.  It  was  subsequently  discovered  that  it  had  been 
placed  at  a  point  about  fifteen  feet  from  the  place  agreed  upon 
and  prepared.  Plaintiff  charges  that  such  misplacing  was 
due  to  the  carelessness  of  the  city  engineer,  and  caused  him 
damages  as  alleged  in  his  complaint. 

This  action  is  brought  charging  breach  of  the  contract  in 
the  respect  above  mentioned,  and  claiming  damages  as  the 
result  of  such  breach  by  injuring  the  crib  and  causing  ex- 
penditures for  replacing  it.  The  issue  was  referred  to  Hugh 
Ryan,  as  referee,  on  April  15,  1897,  to  hear,  try,  and  deter- 
mina  He  made  his  report  on  December  15,  1902.  The  ma- 
terial findings  were  substantially  as  follows : 

After  the  execution  and  delivery  of  the  contract,  perform- 
ance thereof  was  from  time  to  time  duly  extended  until  Au- 
gust 1,  1891.  The  point  designated  in  the  specifications  for 
the  location  of  the  crib  was  not  inserted  for  the  purpose  of 
definitely  fixing  the  location,  but  for  the  purpose  of  ascer- 
taining the  length  and  direction  of  the  tunnel  as  part  of  the 

waterworks  intake  svstem.    At  the  time  of  the  contract  the 

to 

point  at  which  the  crib  was  required  to  be  located  and  simk 
had  not  been  determined,  nor  was  it  designated  by  any  monu- 
ment or  object    After  the  making  of  the  contract,  and  be- 
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fore  plaintijflF  was  ready  to  place  the  crib,  the  cily  engineer 
made,  or  caused  measurements  to  be  made,  to  ascertain  and 
designate  the  point  at  which  the  crib  was  to  be  located  and 
sunk,  and  marked  the  same  by  placing  three  buoys  in  a  line 
to  designate  the  center  line  of  the  location  of.  the  crib.  Bould- 
ers at  the  point  selected  necessitated  a  change,  and  it  was 
agreed  by  plaintiff  and  defendant  that  the  location  should  be 
changed  a  few  feet  to  the  south.  Thereupon  plaintiff  caused 
this  area  to  be  dredged  so  as  to  make  a  smooth,  level  place  for 
the  crib  with  a  proper  excavation  at  the  center,  about  two 
feet  in  depth,  for  the  purpose  of  admitting  a  steel  tube  form- 
ing part  of  the  crib. 

In  dredging  the  lake  bed  the  buoys  were  necessarily  dis- 
placed, and  one  of  them  was  carried  away  by  the  action  of 
the  elements.  Plaintiff  notified  the  board,  but  the  buovs  were 
never  reset  by  the  city  engineer.  On  December  24,  1890,  the 
crib  was  ready  for  sinking,  and  plaintiff  notified  the  city  en- 
gineer that  he  was  ready,  and  had  provided  a  sufficient  num- 
ber of  men,  tugboats,  tackle,  and  other  appliances  for  sinking 
and  placing  it*  The  city  engineer,  under  the  direction  of  the 
board  of  public  works,  with  the  aid  of  his  assistants,  under- 
took to  find  the  point  last  designated  and  agreed  upon  for  the 
location  of  the  crib,  and  then  and  there  took  full  charge  of 
the  work  of  sinking  it,  and  caused  it  to  be  sxmk  at  a  place 
designated  by  him. 

The  referee  specifically  found : 

"That  said  crib  was  not  sunk  on  said  24th  day  of  Decem- 
ber, 1890,  at  the  place  which  had  theretofore  been  designated 
by  said  engineer  and  agreed  upon  ...  as  the  place  where 
the  same  was  to  be  sunk,  and  where  the  bed  of  the  lake  had 
been  dredged  and  prepared,  .  .  •  but  was  sunk  about 
fifteen  feet  south  of  said  location ;  .  .  .  that  as  said  crib 
was  sunk  the  north  edge  thereof  projected  over  the  depres- 
sion in  the  center  of  the  prepared  ground,  and  was  unsup- 
ported, while  the  south  edge  thereof  rested  upon  a  bank  or 
shoulder  of  ground  at  the  edge  of  the  place  which  had  been 
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dredged  as  the  location  for  said  crib."  "That  the  misloca- 
tion  of  said  crib  and  the  sinking  thereof  at  the  place  other 
than  that  prepared  for  it  was  wholly  due  to  the  mistake  of 
the  city  engineer  and  his  assistants,  acting  under  his  direc- 
tion and  control,  in  failing  to  ascertain  and  point  out  the 
spot  which  had  theretofore  been  designated  by  said  city  engi- 
neer and  agreed  uix>n  between  the  plaintiff  and  defendant 
as  the  place  at  which  the  said  crib  should  be  located  and 
sunk."  "That  while  the  employees  of  the  plaintiff  were 
loading  said  crib  with  stone  on  the  night  of  December  24, 
1890,  it  was  discovered  that  said  crib  listed,  or  leaned  to  tlie 
north.  That  thereupon,  on  the  25th  or  26th  day  of  Decem- 
ber, 1890,  the  plaintiff  notified  the  city  engineer  and  board 
of  public  works  of  the  defendant  of  the  fact  that  said  crib 
leaned  or  listed  as  aforesaid,  and  was  instructed  by  said  engi- 
neer and  board  of  public  works  to  proceed  with  the  loading' 
of  said  crib,  notwithstanding  said  listing  or  leaning.  That 
said  crib  when  fully  loaded  leaned  or  listed  so  that  tiie  south 
side  was  about  eighteen  inches  higher  than  the  north  side. 
That  said  leaning  or  listing  was  due  to  the  fact  that  the  north 
edge  of  said  crib  was  unsupported,  while  the  south  edge 
rested  upon  a  bank  or  shoulder  of  earth  at  the  margin  of  the 
dredged  space."  "That  on  the  night  of  December  31,  1890, 
a  violent  storm  occurred,  by  which  the  said  crib  was  greatly 
wrenched  and  injured,  the  cover  being  torn  off,  and  the  per- 
pendicular joints  at  the  angles,  especially  those  on  the  north- 
erly side,  opened  and  spread  apart.  That  the  injury  and 
damage  to  said  crib  by  said  storm  was  wholly  due  to  the  in- 
secure and  partially  unsupported  position  in  which  said  crib 
rested,  by  reason  of  such  mistake  of  the  city  engineer  and 
board  of  public  works  of  said  defendant,  and  not  attributable 
to  any  negligence  or  lack  of  skill  of  plaintiff." 

Plaintiff  temporarily  repaired  the  injury  done  by  the 
storm.  The  board  of  public  works  at  various  times  notified 
plaintiff  to  proceed  to  the  completion  of  the  crib,  and  on 
March  9,  April  9,  and  May  19,  1891,  gave  him  written  no- 
tice to  move  the  crib  to  its  proper  position,  and  to  repair  the 
same.  Plaintiff  protested,  and  claimed  that  the  misplace- 
ment and  consequent  injuries  were  due  to  the  mistake  of  the 
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city  engineer.  Before  making  repairs  he  served  a  notice  on 
the  defendant  that  he  would  hold  the  city  liable  for  the  dam- 
ages caused  him.  In  making  the  repairs  he  used  large  quan- 
tities of  materials  and  appliances  and  employed  a  large 
number  of  men,  and  for  these  items  expended  the  sum  of 
$6,015.32.  It  was  also  necessary  to  purchase  special  ma- 
chinery, which  was  sold  for  but  a  small  part  of  its  cost  When 
plaintiff  offered  the  crib  for  acceptance,  defendant  claimed 
that  it  was  defective,  and  put  him  to  an  expense  of  $2,144.94: 
in  making  an  examination.  For  this  work  he  rented  a  pump, 
engine,  boiler,  and  fittings*  The  rental  amounted  to  $1,410. 
Plaintiff  spent  in  the  superintendence  of  the  repairs  107 
days,  and  sixty-seven  days  in  testing  the  crib  for  the  alleged 
defect,  and  was  allowed  $10  per  day  for  such  superin- 
tendence. The  total  allowance  to  plaintiff  by  the  referee 
amounted  to  $11,222.47.  The  referee  further  found  that 
plaintiff  had  complied  with  all  the  provisions  of  the  contract 
on  his  part 

The  findings  of  the  referee  were  approved  by  the  court, 
and  judgment  was  awarded  in  accordance  therevidth.  This 
is  an  appeal  from  that  judgment 

Carl  Runge,  city  attorney,  and  Thos.  H.  Dorr,  of  counsel, 
for  the  appellant 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  attorneys,  and  George  Lines,  of  counsel,  and  oral 
argument  by  Mr,  Lines.  They  argued,  among  other  things, 
that  the  city  is  liable  for  the  mistake  in  the  location  of  the 
crib,  by  which  the  cost  to  plaintiff  of  completing  the  work 
was  increased.  The  board  of  public  works  is  an  executive 
department  of  the  city  government,  and  in  the  carrying  out 
of  public  improvements  is  pro  hoc  vice  the  city  itself.  Mil- 
waukee City  Charter,  ch.  5,  sec.  1 ;  KocK  v.  Milwaukee,  89 
Wis.  220.  As  to  its  ministerial  duties  in  relation  to  work 
done  under  contract  for  the  city,  i.  e.,  its  duties  vidth  respect 
to  the  giving  of  practical  working  directions,  the  board  is. 
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like  an  architect  or  engineer  under  a  private  building  con- 
tract, the  agent  of  the  party  for  whom  the  work  is  done,  and 
such  party  is  responsible  for  damages  caused  by  the  agent's 
defaults  or  neglects.  Bentley  v.  State,  73  Wis.  416 ;  Laycoch 
V.  Moon  J  97  Wis.  69 ;  Ashland  L.,  8.  &  0.  Co.  v.  Shores,  105 
Wis.  122;  Seymour  v.  Long  Dock  Co.  20  K  J.  Eq.  396; 
Messenger  v.  Buffalo,  21  N.  Y.  196;  MvJholland  v.  New 
York,  113  K  T.  631,  24  Am.  &  Eng.  Corpt  Cas.  612 ;  Hot- 
gan  v.  Mayor,  160  N,  Y.  516.  Under  a  contract  by  which 
the  plaintijflF  xmdertook  to  construct  a  bridge  in  accordance 
with  certain  plans  and  specifications  and  which  imposed  on 
the  townships  having  control  of  the  highway  the  duty  to 
designate  the  location  for  such  bridge,  the  contractor  was 
held  entitled  to  recover  the  cost  of  additional  work  made 
necessary  by  reason  of  an  error  of  the  townships'  agent  in 
pointing  out  the  location.  Wyandotte  &  D.  B.  Co.  v.  King 
Bridge  Co.  100  Fed.  197 ;  Wood  v.  Ft.  Wayne,  119  U.  S. 
312 ;  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108 ;  Becker 
V.  National  P.  Co.  69  Hun,  66 ;  Nason  Mfg.  Co.  v.  Stephens, 
3  K  Y.  Supp.  303,  127  K  Y.  602. 

SiEBECKER,  J.  The  defendant  city  of  Milwaukee  con- 
tends that  the  referee  and  trial  court  erred  in  finding  that 
the  plaintiff  had  in  all  respects  complied  with  the  provisions 
of  the  contract.  It  is  argued  that  the  evidence  f^ils  to  sus- 
tain the  finding  that  the  required  area  of  the  lake  bed  had 
been  dredged  by  the  plaintiff  so  as  to  make  a  level,  smooth 
place  for  the  crib  to  rest  on  at  the  place  designated  by  the 
city  engineer  under  the  final  agreement  between  tte  parties. 
It  is  without  dispute  that  the  place  originally  designated  by 
the  city  engineer  as  the  place  where  the  crib  was  to  be  lo- 
cated was  changed  by  mutual  consent,  when  plaintiff  at- 
tempted to  dredge  the  required  area  at  this  place,  on  account 
of  the  serious  obstructions  in  the  lake  bed,  and  that  such 
change  of  location  was  to  a  point  about  thirty  feet  south  from 
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the  location  originally  designated  and  marked  by  the  city 
engineer.  The  court  approved  the  finding  that  plaintiff  prop- 
erly dredged  the  required  area  6i  the  lake  bed  at  the  place 
last  agreed  upon.  This  is  mainly  attacked  upon  the  ground 
that  the  foreman  in  charge  of  the  dredging  crew  stated  that 
this  dredged  area  was  east  of  the  original  location^  instead 
of  south  of  it,  as  agreed  upon  by  the  parties  and  designated 
by  the  city  engineer.  There  is  considerable  evidence  tending 
to  show  that  at  the  time  the  change  was  made  the  location 
of  the  dredge  was  moved  to  the  south  to  the  place  then  des- 
ignated by  the  city  engineer.  Subsequent  location  of  the 
area  dredged  corroborates  the  fact  that  the  dredging  was  at 
the  place  designated,  and  about  thirty  feet  south  of  the  orig- 
inal location  for  the  crib.  Upon  this  state  of  the  proof  it 
seems  that  the  referee  and  court  were  justified  in  concluding 
that  the  foreman  was  in  error  when  he  testified  that  the 
dredging  was  east,  instead  of  south,  of  the  original  location. 
The  evidence  as  to  the  extent  of  the  area  dredged  and  as  to 
its  being  a  smooth,  level  place  is  clearly  sufficient  to  sustain 
this  finding.  The  facts  that  the  crib  was  finally  placed  at 
this  point ;  that  when  so  placed  it  rested  properly  and  firmly 
upon  its  base,  correct  as  to  level ;  and  that  this  area  presented 
evidences  of  having  been  dredged  and  excavated  at  its  center 
for  the  projecting  steel  tube — would  almost  lead  to  a  demon- 
stration that  a  sufficient  area  had  been  dredged,  leveled,  and 
smoothed  at  the  place  last  agreed  upon  and  designated  by  the 
city  engineer  for  the  location  of  the  crib. 

The  main  controversy  raised  on  this  appeal  pertains  to  the 
alleged  mistake  of  the  city  engineer  and  his  assistants,  acting 
under  his  direction  and  control,  in  failing  to  ascertain  and 
point  out  the  correct  location  for  placing  the  crib  at  the 
agreed  place.  It  appears  that  plaintiff  notified  the  city  engi- 
neer at  the  noon  hour  on  December  24,  1900,  of  his  readi- 
ness  to  sink  and  place  the  crib ;  that  thereupon  the  city  engi- 
neer, by  aid  of  his  assistants,  attempted  to  point  out  the 
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•exact  point  theretofore  agreed  upon  and  designated  as 
the  place  of  location;  and  that  plaintiff  had  smoothed  and 
leveled  the  designated  area  as  required  under  the  contract 
In  order  to  designate  the  place  of  locating  the  crib  as  agreed 
upon,  the  city  engineer  ordered  two  of  his  assistants  to  fixed 
points,  from  which  the  place  of  location  could  be  determined 
by  triangulation,  and  he  went  upon  the  crib,  and  directed 
plaintiff  and  his  employees  to  sink  it  at  the  point  at  which  it 
WELS  placed  by  them  on  the  24rth  day  of  December.  Aside 
from  the  evidence  showing  these  facts,  there  is  additional  evi- 
■dence  tending  to  support  the  referee's  findings  that  the  board 
of  public  works,  by  and  through  the  city  engineer,  as  one  of 
its  members,  took  full  charge  and  direction  of  setting  the 
crib  at  the  place  of  the  lake  bed  as  designated  on  the  24th 
day  of  December,  and  that  the  crib  was  in  fact  placed  at  the 
point  designated  by  the  city  engineer,  which  was  about  fifteen 
feet  south  of  the  place  theretofore  fixed  by  agreement. 

Without  further  specific  discussion  of  the  evidence,  we 
£nd  from  an  examination  of  it  that  the  findings  of  the  referee 
and  the  circuit  court  ,upon  these  points,  as  well  as  those 
attacked  upon  this  appeal,  concerning  the  questions  of  the 
-crib's  listing,  the  perfect  construction  and  condition  of  the 
crib,  the  caulking  of  the  well  as  required  by  the  specifica- 
tions, the  injury  to  the  crib  resulting  from  the  mistake  of 
the  engineer  in  failing  to  locate  it  in  the  place  agreed  upon 
T>y  the  parties,  and  the  damages  to  plaintiff  in  making  the 
necessary  repair  of  the  crib  and  placing  it  in  a  position  to 
make  it  available  for  the  purpose  contemplated  by  the  con- 
tract, are  not  against  the  w^eight  of  the  evidence,  but  seem 
to  be  supported  by  it 

It  is  contended  that  the  court  erred  in  construing  the  con- 
tract in  holding  that  it  was  the  duty  of  the  engineer  to  place 
and  locate  the  crib.  It  is  admitted  that  the  city  engineer 
was  to  do  the  requisite  surveying  for  the  work,  and  that  all 
the  work  covered  by  tlie  contract  was  to  be  done  to  the  satis- 
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faction  of  the  board  of  public  works  and  the  city  engineer. 
The  engineer  had  designated,  conformably  to  the  specifica- 
tions, the  place  for  the  crib.  This  place  was  subseqiiendy 
abandoned,  and  another  selected  by  mutual  agreement  This 
last  point  was  not  marked  or  designated  by  fixed  monuments 
as  a  guide  to  plaintiff  in  completing  his  contract  in  placing 
and  sinking  the  crib.  It  therefore  devolved  upon  the  engi- 
neer, acting  for  the  board  of  public  works,  to  ascertain  and 
point  out  this  place  to  plaintiff  on  December  24th.  It  is 
manifest  that  the  parties  so  understood  the  contract  from 
tlie  practical  construction  they  gave  it  on  the  day  the  crib 
was  simk  and  placed.  Plaintiff  called  upon  the  engineer  to 
perform  this  duty.  He  complied  by  taking  charge  of  the 
undertaking  to  place  the  crib,  and  the  members  of  the  board 
were  present,  sanctioning  the  execution  of  the  work.  The 
evidence  indicates  that  the  plaintiff  and  the  members  of  the 
board  of  public  works  understood  it  was  the  duty  of  the  engi- 
neer to  find  and  designate  this  place. 

The  injury  to  the  crib,  and  the  consequent  extra  expense 
incurred  by  the  plaintiff  to  repair  and  place  it  at  the  agreed 
location  conformable  to  the  obligations  imposed  by  the  con- 
tract, were  due  to  the  default  of  the  board  of  public  works^ 
representing  the  defendant  city,  in  performing  one  of  its 
corporate  functions. 

After  the  board  of  public  works  were  fully  informed  of 
the  failure  in  locating  the  crib  as  agreed,  and  were  notified 
by  plaintiff  that  he  would  look  to  defendant  to  make  good  to 
him  all  the  damages  resulting  therefrom,  the  board  insisted 
that  plaintiff  fully  perform  and  carry  out  all  the  obligations 
imposed  by  the  contract  which  then  remained  unfulfilled. 
The  plaintiff  thereafter  performed  his  contractual  obliga- 
tions by  placing  the  crib  at  the  place  agreed  upon,  and  he 
repaired  the  injuries  caused  by  the  mislocation  under  protest 
of  any  waiver  of  his  claim  for  extra  expenses  he  incurred 
through  the  city's  default    Under  such  circumstances  plaint- 
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iff  does  not  waive  his  claim  for  damages  by  proceeding  to 
complete  the  contract  upon  demand  of  the  defaulting  party. 
In  this  situation  he  may  perform  so  far  as  he  is  permitted, 
and  recover  the  damages  suffered  from  the  breacL  Marhcy 
V.  Milwaukee,  76  Wis.  349,  45  K  W.,28 ;  McMaster  v.  State, 
108  :N'.  T.  542,  15  K  E.  417. 

These  considerations  lead  to  the  conclusion  that  the  city 
was  in  default  in  performing  its  part  of  the  contract,  result- 
ing from  the  mistake  of  the  city  engineer  in  failing  to  locate 
and  sink  the  crib  at  the  place  agreed  upon  by  the  parties,  and 
that  such  default  resulted  in  damages  to  the  plaintiff  which 
he  is  entitled  to  recover  in  this  action.  Markey  v.  Milwau- 
kee, supra;  Wyandotte  &  D.  R,  R,  v.  King  ^  Bridge  Co. 
100  Eed.  197;  Horgan  v.  Mayor,  160  N.  T.  516,  55  N.  E. 
204;  Seymour  v.  Long  Dock  Co.  20  K  J.  Eq.  396.  The 
amount  of  extra  expenses  incurred  by  plaintiff  in  the  repair 
of  the  injuries  to  the  crib  and  sinking  it  at  the  agreed  place, 
found  by  the  referee  and  court,  is  not  seriously  questioned. 

It  is  argued  that  the  amount  allowed  plaintiff  for  his  per- 
sonal services  is  excessive  and  not  sustained  by  the  proof. 
The  evidence  upon  the  point  was  conflicting,  and  the  finding 
must  stand  as  not  against  the  clear  preponderance  of  the  evi- 
dence. We  find  no  grounds  upon  which  any  of  the  find- 
ings of  fact  can  be  disturbed.  The  judgment  was  properly 
awarded  for  the  amount,  with  interest 

By  the  Court. — Judgment  affirmed. 
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The  State  ex  eel/  Risch,  Appellant,  vs.  Board  op  Trust- 
ebb  OF  THE  Policemen's  Pension  Fund,  Respondent. 

February  25— March  22, 190i. 

Appeal:  Review  of  intermediate  orders:  Mandamus:  Pensions  to 
policemen:  Vested  rights  in  fund:  Constitutional  law:  Classiflr 
cation  of  cities:  Amending  charters:  Costs:  Mandamus  proceed- 
ing is  *'action." 

1.  Where  the  question  to  be  determined  and  the  Judgment  In  a 

mandamus  action  would  have  been  the  same  whether  the  case 
was  submitted  pursuant  to  a  stipulation  or  upon  a  motion  to 
quash  the  alternative  writ,  and  the  Judgment  of  dismissal  was 
in  fact  based  upon  the  granting  of  said  motion,  an  intermediate 
order  striking  out  the  stipulation  is  not  reviewable  on  appeal 
from  the  Judgment,  because  it  is  not  an  "order  which  involves 
the  merits  and  necessarily  affects  the  Judgment,"  within  the 
meaning  of  sec.  3070,  Stats.  1898. 

2.  Continuance  of  a  policeman  in  the  service  of  a  city  after  the 

enactment  of  a  statute  providing  for  a  pension  to  his  widow 
in  case  of  his  death  while  in  such  service,  does  not  create  any 
contractual  or  vested  right,  with  reference  to  such  pension, 
which  cannot  be  taken  away  by  subsequent  legislation. 

■3.  Where  a  statute  in  form  requires  police  officers  to  pay  certain 
sums  per  month  out  of  their  salaries  into  a  pension  fund,  but 
in  fact  such  sums  are  merely  set  apart  by  the  city  for  said 
fund  and  the  salaries  actually  paid  to  the  officers  are  reduced 
accordingly,  the  moneys  going  into  said  fund  do  not  at  any 
time  cease  to  be  public  moneys,  and  a  police  officer  does  not 
acquire  any  contractual  or  vested  rights  in  respect  to  such 
fund  prior  to  the  happening  of  the  particular  event  upon 
which  the  pension  in  his  case  becomes  payable. 

-4.  Ch.  265,  Laws  of  1899,  "an  act  to  create  a  pension  fund  for  mem- 
bers of  police  departments  in  cities  of  the  first  class,"  ex- 
pressly provided  that  its  provisions  should  "be  amendatory  of 
the  charter  of  all  cities  of  the  first  class  in  this  state  contain- 
ing a  population  exceeding  150,000;"  and  all  conflicting  pro- 
visions in  such  charters  or  any  other  law  were  repealed.  Mil- 
waukee was  the  only  such  city  in  the  state.  Held,  that  the 
manifest  legislative  intention  was  to  amend  the  Milwaukee 
city  charter,  and  that  the  new  act  should  be  exclusive,  super- 
seding and  repealing  prior  acts  (ch.  287,  Laws  of  1891,  and 
-ch.  379,  Laws  of  1895)  on  the  same  subject. 
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5.  To  the  four  rules  stated  in  Johnson  v,  Milwaukee^  88  Wis.  383, 

relative  to  the  essentials  of  a  constitutional  classification  of 
cities  for  purposes  of  general  legislation,  should  be  added  a 
fifth,  to  the  effect  that  the  characteristics  of  each  class  should 
be  so  far  different  from  those  of  other  classes  as  to  reasonably 
suggest  at  least  the  propriety,  having  regard  to  the  public 
good,  of  substantially  different  legislation. 

6.  Such  rules  do  not  furnish  a  certain  test  by  which  the  constitu- 

tionality of  a  legislative  class  may  be  determined,  but  the 
particular  facts  of  each  particular  situation  must  necessarily 
be  considered,  it  being  kept  in  mind  that  the  necessity  and 
propriety  for  classification  are  primarily  legislative  questions. 

7.  The  fact  that,  at  the  time  of  a  particular  enactment  applicable 

to  a  class  of  cities,  there  is  but  on'e  member  of  such  class  does 
not  militate  against  the  validity  of  the  legislation. 

8.  Where  cities  have  been  classified  on  the  basis  of  population,  a. 

subdivision  of  the  first  class  into  those  having  and  those  not 
having  a  paid  police  department,  by  an  act  providing  for  a 
pension  fund  for  police  officers  in  those  having  such  paid  de- 
partment,— ^that  feature  being  made  the  basis,  in  the  main,  of 
the  accumulation  of  the  fund,— is  not  invalid. 
9^  Ch.  265,  Laws  of  1899,  was  intended  to  apply  to  cities  of  the 
first  class  as  they  existed  under  sec.  925 — 1,  Stats.  1898,  it  being 
clear,  when  sees.  1  and  17  of  the  act  are  read  together,  that  the 
term  "population  exceeding  150,000"  in  sec.  17  was  used  by  in- 
advertence instead  o£  "population  of  150,000  or  over." 

10.  Although  the  constitution  (sees.  31,  32,  art.  IV)  has  prohibited 

certain  species  of  special  legislation',  including  that  for  the  en- 
actment or  amendment  of  city  charters,  and  commanded  the 
enactment  of  general  laws  enabling  the  prohibited  matters  to 
be  done  without  direct  legislative  action,  such  method  is  not 
exclusive,  and  the  power  to  legislate  generally,  directly  affect- 
ing such  matters,  is  the  same  as  before. 

11.  The  right  to  recover  costs  in  an  action  or  other  judicial  proceed- 

ing depends  upon  the  statute. 

12.  Though  not  commenced  by  the  service  of  a  summons  as  provided 

in  sec.  2629,  Stats.  1898,  a  mandamus  proceeding  (commenced 
by  service  of  the  writ)  is  a  "civil  action"  within  the  mean- 
ing of  sec.  2595,  and  an  "action"  within  the  meaning  of  sees. 
2918)  2920,  relating  to  costs. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Milwau- 
kee county:  Waeren  D.  Tarrant,  Circuit  Judge.    Affirmed. 
Mandamus  action  to  compel  the  Board  of  Trustees  of  the 
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Policemen's  Pension  Fund,  of  the  city  of  Milwaukee,  to  place 
the  relator's  name  on  the  pension  roll  of  the  police  depart- 
ment of  said  city  as  of  the  20th  day  of  April,  1900.  The 
petition  for  the  alternative  writ  stated  that  April  20,  1900, 
the  relator's  husband,  William  Risch,  with  whom  she  was 
then  living,  died,  since  which  time  she  had  remained  his 
widow ;  that  at  the  time  of  his  death  he  was  a  policeman  of 
said  city  in  good  standing  and  had  been  such  continuously 
from  May  4,  1886 ;  that  his  compensation  up  to  April  20, 
1891,  was  $66.66  per  month,  and  thereafter  $80  per  month 
and  the  prospective  benefits  guarantied  by  ch.  287,  Laws  of 
Wisconsin  for  1891,  w^hich  included  the  right,  in  case  of  his 
decease  during  his  service  for  the  city,  of  his  widow  to  have 
her  name  placed  upon  the  pension  roll  and  to  receive  from  the 
pension  fund  the  sum  of  $30  per  month ;  that  since  his  death 
there  had  been  ample  money  in  the  treasury  of  said  board  to 
pay  the  relator  the  pension  stipulated  in  said  law;  that 
May  1,  1900,  the  relator  demanded  of  the  board  a  place  upon 
the  pension  roll  and  payment  of  $30  per  month  as  a  pension 
from  the  date  of  her  husband's  death,  whidh  demand  was  re- 
fused, and  that  said  board  still  adhered  to  such  refusal. 

On  such  relation  an  alternative  writ  of  mandamus  was 
issued  and  duly  served  upon  the  board.  The  city  attorney 
of  ^Milwaukee,  assuming  it  was  his  duty  to  represent  the 
l)oard  in  the  matter,  duly  served  a  notice  of  appearance  upon 
Isolator's  attorneys.  The  board,  assuming  that  it  was  entitled 
to  have  an  attorney  in  the  matter  of  its  own  selection,  duly 
employed  Joseph  B.  Doe.  The  city  attorney  and  the  re- 
lator's attorney  made  a  stipulation  waiving  all  objections  to 
the  form  and  sufficiency  of  the  petition  upon  \vhich  the  alter- 
native writ  was  issued,  and  of  the  writ,  and  agreeing  to  sub- 
rait  the  matter  involved  to  the  court  upon  the  law  applicable 
thereto.  The  board,  through  its  attorney,  Mr.  Doe,  made 
due  return  to  tlie  writ.  Later  a  motion  was  made  by  Mr. 
Doe,  as  such  attomoy,  to  quash  the  alternative  writ  and  dis- 
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miss  the  proceedings  leading  up  to  the  same,  with  costs,  upon 
the  ground,  in  part^  that  the  allegations  in  ijfie  petition  were 
not  sufficient  to  entitle  the  relator  to  the  relief  sought.  The 
city  attorney  filed  a  demurrer  to  the  petition  upon  the  same 
ground.  Thereafter  the  relator's  attorneys,  upon  the  peti- 
tion, alternative  writ,  and  stipulation  aforesaid,  moved  the 
court  for  a  peremptory  writ  of  mandamiLS.  Thereupon  an 
order  was  entered  striking  out  such  stipulation,  denying  such 
motion,  and  determining,  that  Mr.  Doe  was  the  only  person 
entitled  to  recognition  as  attorney  for  the  board  in  the  pro- 
ceedings. Thereafter  the  motion  to  quash  the  writ  was  heard 
and  granted,  and  judgment  dismissing  the  proceedings  with 
costs  accordingly  entered. 

William  F.  Thiel,  counsel,  and  W.  A.  Hayes,  for  the  re- 
lator. 

For  the  respondent  there  was  a  brief  by  Joseph  B.  Doe, 
attorney,  and  Hoyt,  Doe,  Umbreit  &  Olwell,  of  counsel,  and 
oral  argument  by  Mr,  Doe. 

Mabshall,  J.  We  are  asked  to  review  the  intermediate 
order  striking  out  the  stipulation  entered  into  between  ap- 
pellant's counsel  and  the  city  attorney  and  determining  that 
respondent  was  entitled  to  an  attorney  of  its  own  choosing. 
The  effect  of  the  stipulation,  if  carried  out,  would  have  been 
to  submit  the  question  of  appellant's  right  to  a  pension  to 
the  decision  of  the  court  on  the  facts  stated  in  the  petition. 
The  city  attorney  subsequently  filed  a  demurrer  which  raised 
the  same  question.  The  motion  of  the  attorney  employed  by 
respondent  to  quash  the  writ  raised  a  like  question.  The  de- 
oision  of  such  motion  in  favor  of  respondent  is  the  founda- 
tion  of  the  judgment  complained  of.  Whether  the  case  was 
submitted  to  the  court  for  decision  according  to  the  stipula- 
tion or  the  demurrer,  or  on  the  motion,  the  result  would  nec- 
essarily have  been  the  same.  Therefore,  we  cannot  perceive 
liow  the  order  sought  to  be  reviewed,  striking  out  the  stipula- 
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tion,  answers  to  the  call,  under  sec.  3070,  Stats.  1898,  for 
"an  intermedia^  order  which  involves  the  merits  and  nec- 
essarily affects  the  judgment"  For  that  reason  it  does  not 
seem  to  be  necessary,  nor  strictly  proper,  to  decide  whether 
it  was  right  or  not. 

It  is  suggested  by  appellant^s  counsel  that  her  right  to  the 
pension  under  ch.  287,  Laws  of  1891,  became,  fixed  by  the 
circumstance  that  her  husband  died  in  the  service  of  the  city 
as  a  policeman  after  such  law  became  operative,  leaving  a 
widow.    Sec  8  of  such  law  provides  that : 

"If  any  member  of  such  fire  or  police  department  shall, 
while  in  the  performance  of  his  duty,  be  killed,  or  die  as  the 
result  of  an  injury  received  in  the  line  of  his  duty  or  of  any 
disease  contracted  by  reason  of  his  occupation,  or  if  any  mem- 
ber of  s;,uch  fire  or  police  department  shall  while,  in  said  serv- 
ice, die  from  any  cause,  .  .  .  and  shall  leave  a  widow 
.  .  .  surviving,  said  board  of  trustees  shall  direct  the  pay- 
ment from  said  pension  fund"  of  $30  per  month  to  such 
widow  while  she  remains  unmarried. 

There  are  some  other  conditions  mentioned  in  the  section, 
which  do  not  need  attention. 

The  idea  advanced  by  counsel  is  that,  by  the  continuance 
of  appellant's  husband  in  the  service  of  the  city  as  a  police- 
man after  the  act  of  1891  took  effect,  contractual  relatione 
with  reference  to  the  pension  fund  were  created  between  him 
and  the  city  or  the  pension  board  which  could  not  be  dis- 
turbed by  any  legislative  enactment  without  violating  his 
constitutional  rights.  We  do  not  understand  that  there  are 
any  such  relations  between  a  municipality  and  its  officers.  In 
the  absence  of  some  constitutional  limitation  upon  the  right 
of  the  legislature  to  change  such  relations — and  there  is  none 
in  this  state — ^they  are  wholly  under  legislative  control.  The 
compensation  of  municipal  officers  or  their  terms  of  office 
can  be  changed,  or  the  office  can  be  abolished  altogether.    The- 
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law  on  the  subject  is  well  stated  in  23  Am.  &  Eng.  Ency.  o£ 
Law,  228,  thus : 

"It  is  well  settled  in  the  United  States  that  an  oiBce  is  not 
the  property  of  the  office  holder,  but  is  a  public  trust  or 
agency;  that  it  is  not  held  by  contract  or  grant;  that  the 
officer  has  no  vested  right  therein ;  and  that,  subject  to  con- 
stitutional restrictions,  the  office  may  be  vacated  or  abolished, 
the  duties  thereof  changed,  and  the  term  and  compensation 
increased  or  diminished." 

The  same  doctrine  was  declared  and  applied  early  in  this 
state  in  State  v.  Douglas,  26  Wis.  428. 

The  suggestion  is  made  that,  independently  of  tlie  rule 
above  stated,  a  right  accrued  to  the  relator  by  reason  of  her 
husband's  having  contributed  out  of  his  salary  $2  per  month 
to  the  pension  fund.  As  suggested  by  respondent's  counsel, 
the  feature  of  the  law  in  form  requiring  police  officers  to  con- 
tribute to  the  pension  fund  $2  per  month  out  of  iheir  salaries, 
found  in  ch.  265,  Laws  of  1809,  is  not  found  in  the  law  of 
1891,  upon  which  appellant  relies;  but  if  it  were  otherwise, 
it  does  not  seem  that  such  feature  would  have  the  effect 
claimed  therefor.  While  the  law  of  1899  and  similar  laws, 
in  form,  require  the  officers  to  pay  a  certain  sum  per  month 
out  of  their  salaries  into  the  pension  fund,  they  in  fact  are 
not  required  to  do  so.  The  contribution  to  the  fund  is  made 
by  the  public  out  of  public  money.  It  is  not  first  segregated 
from  the  public  funds  so  as  to  become  private  property  and 
then  turned  over  to  the  control  of  the  pension  board,  but  is 
set  aside  from  one  public  fund  and  turned  over  to  another, 
regardless  of  the  mere  words  of  the  law.  The  effect  thereof 
is  to  scale  down  the  salaries  of  the  officers  in  form  by  so  much 
as  measures  the  contribution  by  each  to  the  pension  fund,  but 
to  really  fix  such  salaries  at  the  amount  actually  paid  and  to 
require  the  payment  by  the  city  into  the  pension  fund  of 
the  amounts,  per  month,  mentioned  as  being  taken  from  the 
Vol.  121—4 
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salaries.  Such  amounts  are  no  less  public  money  after  such 
payment  than  before.  That  would  seem  plain  as  an  original 
proposition,  but  has  received  sanction  by  the  highest  author- 
ity, as  suggested  by  respondent's  counsel,  in  Permie  v,  Beis, 
80  Cal.  266,  22  Pac  176,  carried  to  the  supreme  court  of 
the  United  States,  and  the  decision  there  reported  in  132 
U.  S.  464,  10  Sup.  Ct  149.  A  law  of  California  similar  to 
our  law  of  1899,  as  regards  the  feature  now  being  considered, 
was  involved.  The  same  claim  was  made  as  that  advanced 
here,  that  the  contribution  to  the  fund  being  required  to  be 
made  by  the  officer  out  of  his  salary,  he  acquired  contractual 
rights  in  the  fund  entitled  to  constitutional  protection.  The 
decision  was  otherwise,  and  that  an  enactment^  during  a  po- 
liceman's term  of  office,  changing  the  pension  regulations  to 
his  detriment,  was  not  a  violation  of  his  constitutional  rights, 
because  in  point  of  fact  no  money  was  contributed  by  him  out 
of  his  salary ;  that  the  contribution  spoken  of  as  taken  from 
his  salary  was  taken  from  money  belonging  to  the  public  and 
retained  in  its  possession  for  the  creation  of  the  fund,  the 
amount  paid  to  the  police  officer  being  his  real  salary.  This 
language  was  used : 

"Though  called  part  of  the  officer's  compensation,  he  never 
received  it  or  controlled  it,  nor  could  he  preveAt  its  appro- 
priation to  the  fund  in  question.  He  had  no  such  power  of 
disposition  over  it  as  always  accompanies  ownership  of  prop- 
erty. 

"Being  a  fund  raised  in  that  way,  it  was  entirely  at  the 
disposal  of  the  government,  until,  by  the  happening  of  one 
of  the  events  stated,  .  .  .  the  right  to  the  specific  sum 
promised  became  vested  in  the  officer  or  his  representative. 
It  requires  no  argument  or  citation  of  authorities  to  show, 
that  in  making  a  disposition  of  a  fund  of  that  character,  pre- 
vious to  the  happening  of  one  of  the  events  mentioned,  the 
state  impaired  no  absolute  right  of  property  in  the  police 
officer.  The  direction  of  the  state,  that  the  fund  should  be 
one  for  the  benefit  of  the  police  officer  or  his  representative, 
under  certain  conditions,  was  subject  to  change  or  revoca- 


22]  JANUARY  TERM,  1904  61 

ff 

State  ex  rel.  Kisch  v.  Trustees,  121  Wis.  44. 

tion  at  any  time,  at  the  will  of  the  legislature.  .  .  .  Until 
the  particular  event  should  happen  uik)n  which  the  money 
or  a  part  of  it  was  to  be  paid,  there  was  no  vested  right  in 
the  officer  to  such  payment.  His  interest  in  the  fund  was, 
until  then,  a  mere  expectancy  created  by  the  law,  and  liable 
to  be  revoked  or  destroyed  by  the  same  authority.  The  law 
of  April  1,  1878,  having  been  repealed  before  the  death  of 
the  intestate,  his  expectancy  became  impossible  of  realiza- 
tion." 

That  seems  to  be  decisive  of  every  question  raised  upon 
this  appeal  necessary  to  be  considered,  except  that  of  whether 
the  law  of  1891  was  so  modified  or  repealed  by  ch.  265,  Laws 
of  1899,  that  circumstances  did  not  exist  as  regards  appel- 
lantj  at  the  time  of  the  death  of  her  husband,  answering  to 
the  calls  of  the  later  law. 

There  is  hardly  room  for  serious  controversy  but  that 
ch.  265,  Laws  of  1899,  was  intended  to  cover  the  same  sub- 
ject as  ch.  287,  La^\3  of  1891,  and  ch.  379,  Laws  of  1895. 
Each  provides  for  the  creation  of  a  pension  fund  for  the  ben- 
•efit  of  policemen  and  their  families,  and  the  accumulation 
thereof  to  a  considerable  degree,  at  least,  from  the  same 
source,  to  be  disbursed,  however,  under  different  conditions. 
Two  such  funds  derived  largely  from  the  same  source  for 
the  same  purpose  would  be  too  absurd  to  justify  holding  that 
such  a  system  exists  by  legislative  creation,  if  the  law  on  the 
subject  will  admit  of  a  construction  that  will  avoid  it. 

The  law  of  1891  under  which  appellant  claims,  applied  to 
all  cities  whose  population  exceeded  100,000  having  a  paid 
fire  department.  It  was  made,  by  express  provision,  amenda- 
tory of  the  charters  of  all  cities  containing  a  population  ex- 
ceeding 150,000.  Ch.  312,  Laws  of  1893,  made  all  cities 
containing  a  population  of  150,000  or  over  cities  of  the  first 
elass.  The  law  of  1895  was  made  applicable  to  any  city  hav- 
ing a  population  of  150,000  or  over  and  a  paid  fire  depart- 
ment. It  expressly  superseded  the  law  of  1891  in  cities  of 
the  first  class,  and  provided  for  certain  proceedings  by  the 


52  SUPREME  COURT  OF  WISCONSIN".      [Mar. 

State  ex  rel.  Eisch  v.  Trustees,  121  Wis.  44. 

board  of  trustees  of  the  existing  firemen^s  and  policemen's 
pension  fund,  and  that  it  should  thereupon  cease  to  exist 
There  was  but  one  board  then  existing  under  the  law  of  1891. 
That  was  in  the  city  of  Milwaukee.  There  was  then  but  one 
city  of  the  first  class  in  the  state,  and  that  was  the  city  of  Mil- 
waukee. It  follows  as  a  necessary  inference  liiat  the  legisla- 
tui-e  intended  by  the  law  of  1895  to  amend  the  city  charter  of 
such  city.  That  is  plainly  manifest,  satisfying  sec  4986, 
Stats.  1898.  The  law  of  1899  in  the  first  section  was  made  ap- 
plicable to  all  cities  of  the  first  class  and  in  sec  17  amendatory 
of  all  charters  of  cities  of  the  first  class  containing  a  popula- 
tion exceeding  150,000;  and  all  charter  provisions  as  to  such 
cities,  and  all  other  laws  in  confiict  with  the  new  act,  were 
repealed.  Thus  it  will  be  seen  that  the  legislature  was  care- 
ful to  make  it  plain  that  such  new  act,  in  cities  of  the  first 
class,  was  intended  to  be  exclusive.  The  first  section,  by* 
necessary  inference,  refers,  as  to  existing  conditions,  only  to 
the  city  of  Milwaukee.  However,  as  a  safeguard  against  any 
claim  to  the  contrary,  direct  reference  was  made  to  the  char- 
ters in  all  cities  of  the  first  class,  and  that  was  followed  by 
language  repealing  all  conflicting  provisions,  whether  in  such 
charters  or  otherwise. 

We  think  the  position  of  counsel  for  respondent,  that  the 
acts  referred  to  were  not  intended  to  amend  the  city  charter 
of  Milwaukee,  has  no  support.  True,  the  city  of  Milwaukee 
was  not  referred  to  by  name,  but  cities  of  the  first  class  were, 
and  Milwaukee  was  the  only  such  city  in  the  state.  There- 
fore, in  letter  and  spirit  it  must  be  said  tliat  the  manifest  leg- 
islative intention  was  to  amend  such  city's  charter. 

Appellant's  counsel  confidently  rely  on  this  court's  hold- 
ing, as  above  indicated,  respecting  whether  the  purpose  of 
the  law  of  1899  was  to  amend  the  city  charter  of  Milwaukee, 
and  insist  that  if  such  be  its  character  it  is  void  under  the 
constitutional  prohibition  respecting  the  creation  of  cities 
or  the  amendment  of  city  charters  by  special  legislation. 
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Subd.  9,  sec.  31,  art  IV,  Const.  Wis.  That  cities  may  be 
<5lassified  according  to  needs  that  can  reasonably  be  said  to 
be  special  to  each  group  and  laws  be  enacted  applicable  to 
one  of  such  classes  without  offending  against  the  constitu- 
tional provision  referred  to,  is  well  settled  by  the  decisions 
in  all  states  having  a  limitation  upon  legislative  authority 
similar  to  the  one  under  consideration.  In  Wheeler  v,  Philor 
delphia,  77  Pa.  St.  338,  349,  the  court,  discoursing  on  this 
subject,  said : 

"The  power  [of  classification]  existed  at  the  time  of  the 
adoption  of  the  constitution;  it  had  been  exercised  by  th^ 
legislature  from  the  foundation  of  the  government  j  it  was 
incident  to  legislation,  and  its  exercise  was  necessary  to  the 
promotion  of  the  public  welfare.  The  true  question  is,  not 
whether  classification  is  authorized  by  the  terms  of  the  con- 
stitution, but  whether  it  is  expressly  prohibited." 

That  doctrine  has  received  approval  here  on  numerous  oc- 
•casions.  Johnson  v.  Milwavkee,  88  Wis.  383,  60  N.  W.  270; 
Boyd  V.  Milwaukee,  92  Wis.  456,  66  K  W.  603 ;  Burnham 
V.  Milwaukee,  98  Wis.  128,  73  K  W.  1018 ;  Adams  v.  Beloit, 
105  Wis.  363,  81  K  W.  869;  Wagner  v.  Milwaukee  Co.  112 
Wis.  601,  88  N.  W.  577;  Battles  v.  Doll  113  Wis.  357,  89 
N".  W.  187.  We  have  no  constitutional  prohibition  against 
the  legislative  classification  of  cities  for  the  purposes  of  gen- 
eral legislation,  therefore  it  has  been  uniformly  held  that 
power  in  that  regard  exists  notwithstanding  special  legisla- 
tion creating  cities  or  amending'  city  charters  is  not  per- 
mitted. General  legislation  for  cities  is  legislation  for  all 
or  for  a  legitimate  class  thereof. 

"It  is  not  necessary,  in  order  to  mate  a  law  affecting  mu- 
nicipal corporations  a  general  law,  that  it  should  affect  every 
city  in  the  state.  Cities  may  be  classified,  and,  if  the  classi- 
fication be  proper,  laws  may  be  passed  affecting  only  a  single 
class,  and  such  laws  will  be  general  laws,  and  uniform  in 
their  operation  throughout  the  state,  within  the  meaning  of 
the  constitution."    Adams  v.  Beloit,  supra. 
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The  essentials  of  a  conBtitational  classification  have  been 
stated  over  and  over  again.  They  were  given  in  the  form 
of  rules  in  Johnson  v.  MilwaajJcee,  thus:  (1)  AH  classifica- 
tion must  be  based  upon  substantial  distinctions  which  make 
one  class  really  different  from  another.  (2)  The  classifica- 
tion adopted  must  be  germane  to  the  purpose  of  the  lavir. 
(3)  The  classification  must  not  be  based  upon  existing  cir- 
cumstances only;  it  must  not  be  so  constituted  as  to  preclude 
addition  to  the  numbers  included  within  a  class.  (4)  To 
whatever  class  a  law  may  belong,  it  must  apply  equally  to 
each  member  thereof.  Those  rules  have  been  restated  on 
various  occasions  without  any  material  change.  They  are 
very  general;  so  much  that  way  as* not  to  furnish  a  very 
definite  test  It  would  be  well  to  add  a  fifth  rule,  to  the 
effect  that  the  characteristics  of  each  class  should  be  so  far 
different  from  those  of  other  classes  as  to  reasonably  sug- 
gest at  least  the  propriety,  having  regard  to  the  public  good, 
of  substantially  different  legislation.  That  was  well  stated 
in  Nichols  v.  Walter,  37  Minn.  264,  272,  33  N.  W.  800,  and 
subsequently  several  times  approved,  thus : 

"The  true  practical  limitation  of  the  legislative  power  to 
classify  is  that  the  classification  shall  be  based  upon  some 
apparent  natural  reason, — some  reason  suggested  by  neces- 
sity? by  such  a  difference  in  the  situation  and  circumstances 
of  the  subjects  placed  in  different  classes  as  suggests  the  ne- 
cessity or  propriety  of  different  legislation  with  respect  to 
them." 

a 

With  this  additional  rule  we  still  do  not  have  a  certain  test 
by  which  the  constitutionality  of  a  legislative  class  may  be 
determined.  The  particular  facts  of  each  particular  situa- 
tion must  necessarily  be  considered,  it  being  kept  in  mind 
that  the  necessity  and  propriety  for  classification  are  pri- 
marily legislative  questions,  the  judgment  of  the  legislature 
not  to  be  disturbed  unless  it  shall  clearly  appear  that  the 
limits  of  its  constitutional  authority  have  been  overstepped* 


22]  JANUARY  TEEM,  1904.  55 

Stote  ex  rel.  Risch  y.  Trnstees,  121  Wis.  44. 


The  prime  distinction  between  cities,  that  has  been  re- 
garded generally  as  calling  for  different  legislative  treatment^ 
has  regard  to  population.  In  Adams  v.  Beloit  the  circum- 
stance that  the  constitutional  amendment  of  1892  left  a  large 
number  of  cities  existing  under  special  charters  incapable  of 
further  legislative  regulation  by  special  enactment,  was  held 
to  create  a  constitutional  class  composed  of  such  cities.  The 
same  reasoning  would  justify  such  of  those  cities  as  are  so 
circumstanced  as  regards  population  or  other  features  as  to 
require  a  code  of  laws  substantially  different  from  others 
being  placed  in  a  subclass.  Cities  of  the  type  of  the  largest 
in  .the  state  before  the  constitutional  amendment,  were  put 
in  the  first  class.  That  condition  has  not  changed.  Legisla- 
tion since  the  amendment  applicable  only  to  a  single  class 
of  cities,  the  first  as  well  as  others,  has  been  common  and 
never  condemned  in  any  adjudication  by  this  court,  Bvmr 
ham  V.  Milwaukee  not  being  an  exception.  Similar  legisla- 
tion in  other  states  has  been  likewise  sustained. 

It  being  established  that  there  may  be  a  constitutional 
class  of  cities  for  the  purposes  of  general  legislation,  the  fact 
that  at  the  time  of  a  particular  enactment  applicable  there- 
to there  is  only  one  member  thereof  does  not  militate  against 
the  validity  of  the  legislation.  Adams  v.  Beloit,  supra.  A 
class,  when  formed,  must  have  regard  for  the  peculiar  needs 
of  such  cities  as  presently  do,  or  in  the  future  may,  satisfy 
the  calls  thereof.  There  may  be  no  such  city  at  the  time  of 
the  creation  of  the  class.  Subsequently  there  may  be  many. 
Members  may  grow  into  the  class  and  may  drop  out  The 
number  thereof  at  any  time  does  not  cut  any  figure  as  re- 
gards the  principles  involved.  The  creation  of  a  class  on 
legitimate  lines  for  the  purposes  of  general  legislation  is  one 
thing;  the  creation  of  a  class  for  the  purposes  of  a  special 
enactment,  as  in  Bumham  v.  MUwavkee,  quite  another  thing. 
Again,  the  creation  of  a  class  of  cities  on  legitimate  lines  for 
legitimate  purposes  is  one  thing,  and  the  subdivision  of  such' 
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class  into  different  classes  for  legislation  of  a  particular  char- 
acter, germane,  however,  to  all  members  of  the  major  class, 
is  quite  another  thing,  and  differing  also  from  a  subclassifica- 
tion  for  the  purposes  of  legislation  to  satisfy  needs  peculiar 
thereto.  The  law  of  1899  referred  to  an  existing  class  of 
cities  created  for  the  purpose  of  enabling  the  legislature  to 
deal  with  them  separately  from  all  others ;  not  to  deal  with 
them  for  a  particular  purpose,  but  for  all  purposes  where 
legislation  for  a  class  was  permissible  at  all.  Applying  the 
principles  stated,  it  is  difficult  to  see  how  such  act  can  be 
condemned  as  unconstitutional. 

Counsel  cite  many  authorities  to  our  attention  to  support 
their  position,  but  none  condemning  the  classification  of  cities 
for  the  purposes  of  general  legislation  primarily  according 
to  population,  each  class  being  distinct  from  all  others  so 
as  to  reasonably  suggest  a  necessity  for  different  legislative 
treatment,  and  condemning  legislation  for  one  of  the  classes 
so  established,  though  in  the  particular  matter  other  classes 
might  well  be  dealt  with  in  the  same  way.  Hibbard  v.  State 
ex  rel  Ward,  65  Ohio  St.  674,  64  N.  E.  109,  to  which  counsel 
refer  with  confidence,  deals  with  an  enactment  that  was  not 
designed  ever  to  apply  to  but  one  city.  The  law  was  con- 
demned for  that  reason,  in  conformity  to  the  holding  of  this 
court  in  Bumham  v.  Milwaukee. 

Counsel  contend  that  the  act  of  1899  subdivided  the  cities 
of  the  first  class  into  those  having  a  paid  police  department 
and  those  not  having  such  a  department,  thereby  making  a 
class  not  based  on  population,  and  for  a  particular  species  of 
legislation,  hence  that  it  violates  the  first  and  second  of  the 
rules  her«tofore  stated,  and  the  doctrine  of  Verges  v.  Mil- 
waukee  Co.  116  Wis.  191,  93  N.  W.  44,  suggesting  that  gen- 
erally the  primary  distinction  in  classifying  cities  is  differ- 
ence in  population.  The  primary  distinction  in  the  law 
under  discussion  is  in  population ;  so  if  that  were  essential, 
it  is  satisfied.  The  next  distinction  is  in  regard  to  the  paid 
police  department  feature.     That  would  seem  to  be  such  a 
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marked  difference  as  to  fully  satisfy  the  calls  for  a  real  dis- 
tinction between  the  members  of  one  class  and  those  of  an- 
other^ since  such  feature  is  made  the  basis,  in  the  main,  for 
the  accumulation  of  the  pension  fund. 

Further,  it  is  said  that  the  law  does  not  apply  even  to  all 
cities  of  the  first  class  having  a  paid  police  department ;  that 
it  is  limited  to  all  such  having  a  population  exceeding 
150,000.  Counsel  refer  to  the  language  of  sec.  17.  It  seems 
quite  clear  that  the  legislature,  by  the  use  of  the  term  "popu- 
lation exceeding  150,000,"  intended  to  refer  to  cities  of  the 
first  class  created  by  ch.  312,  Laws  of  1893,  and  incorporated 
into  sec.  925 — 1,  Stats.  1898,  but  inadvertently  used  the 
term  "exceeding  150,000"  instead  of  "150,000  or  over." 
Sec.  17,  as  before  indicated,  doubtless  refers  to  the  same 
cities  as  sec.  1.  By  reading  sec  1  in  connection  with  sec.  17, 
it  seems  quite  clear  that  both  refer  to  cities  of  the  first  class 
as  they  existed  at  the  time  of  the  enactment,  and  that  it  did 
not  make  a  subclass  of  cities  of  the  first  class,  as  regards  popu- 
lation. 

Counsel  suggests  for  our  consideration  the  question  of 
whether,  since  the  constitution  prohibits  certain  species  of 
special  legislation,  including  that  for  the  enactment  or 
amendment  of  city  charters,  and  commands  the  enactment 
of  general  laws,  enabling  the  prohibited  matters  to  be  done 
without  direct  legislative  action,  such  method  is  not  ex- 
clusive. We  think  that  must  be  answered  in  the  negative. 
The  legislature,  within  the  limitations  of  the  federal  con- 
stitution, is  supreme  except  as  otherwise  provided  in  the 
state  constitution.  That  prohibits  certain  special  legislation, 
the  prohibition  being  accompanied  with  a  requirement  for 
an  indirect  general  method  of  doing  the  things  prohibited ; 
but  power  to  legislate  generally,  directly  effecting  such  mat- 
ters, is  the  same  as  before. 

The  foregoing  seems  to  render  other  points  discussed  in 
the  briefs  of  counsel  unimportant.  In  our  judgment  the  law 
of  1899,  as  regards  appellant,  refers  to  the  law  of  1891,  is 
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valid,  and  repeals  it  As  tlie  circumstances  of  the  death  of 
appellant's  husband  were  such  as  to  entitle  her  to  a  pension 
under  the  law  of  1899  only  in  case  prior  to  his  death  he  had 
served  upon  the  police  force  of  the  city  of  Milwaukee  fifteen 
years,  and  he  had  not  so  served,  the  respondent  had  no 
power  to  place  her  name  upon  the  pension  roll  and  the  judg- 
ment complained  of  in  that  regard  cannot  be  disturbed. 

The  point  is  made  that  the  court  erred  in  rendering  a 
judgment  for  costs  against  appellant  The  question  of  costs 
in  mandamus  actions  was  left  in  some  doubt  in  State  ex  rel. 
School  Did.  V.  Wolfrom,  25  Wis.  468 ;  State  ex  rel.  O.  B. 
&  M.  B.  Co.  V.  Jennings,  56  Wis.  113,  14  K  W.  28,  and 
State  ex  rel.  Buchanan  v.  Kellogg,  95  Wis.  672,  70  N.  W. 
300.    In  the  first  case  cited  the  court  said : 

"Costs  for  the  proper  fees  and  charges  of  officers  and  all 
necessary  disbursemeifts  follow  judgment,  as  a  matter  of 
course,  in  proceedings  of  this  nature.  They  are  taxable  under 
the  general  provisions  of  statute,  though,  perhaps,  not  at- 
torney's fees  allowed  to  parties  in  civil  actions." 

Why  costs  of  one  character  were  allowable  and  not  those 
of  another  was  not  suggested.  Costs  do  not  follow  a  judg- 
ment as  a  matter  of  course  in  proceedings  of  this  nature,  or 
any  other,  in  the  absence  of  some  statute  on  the  question. 
As  has  often  been  said,  the  right  to  reasonable  costs  in  an 
action  or  other  judicial  proceeding  is  a  creature  of  the  stat- 
ute, it  not  being  understood  that  English  statutes  on  the  sub- 
ject were  a  part  of  the  common  law  adopted  in  this  country. 
Wis.  Cent.  B.  Co.  v.  Kneale,  79  Wis.  89,  48  IST.  W.  248 ; 
In  re  Donges's  Estate,  103  Wis.  497,  79  N.  W.  786.  The 
court  said,  in  State  ex  rel.  0.  B.  &  M.  B.  Co.  v.  Jennings  and 
State  ex  rel.  Buchanan  v.  Kellogg,  supra: 

"A  proceeding  by  mandamus  is  essentially  a  suit,  and 
when  issue  is  joined  by  the  return  it  becomes  a  civil  action, 
within  the  meaning  of  the  statutes,  and  as  to  the  form  and 
sufficiency  of  the  several  pleadings  must  be  governed  by  the 
same  rules  which  prevail  in  other  civil  actions." 
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The  court  used  the  quoted  language  in  both  cases  with  ref- 
erence to  the  general  character  of  mandamus  actions  respect- 
ing pleadings  and  proceedings.  True,  a  m/indamus  proceed- 
ing is  a  suit,  from  the  aspect  of  the  old  practice.  The  court 
so  said  in  State  ex  rel.  Dumer  v.  Huegin,  110  Wis.  189,  224, 
225,  85  N.  W.  1046.  But,  strictly  speaking,  under  our  Code 
practice  we  have  no  such  thing  as  "suits,"  although  we  com- 
monly use  that  term.  We  have  only  actions  and  special  pro- 
ceedings. What  were  formerly  denominated  suits  in  equity 
and  actions  at  law  are  now  denominated  "civil  actions."  If 
a  mandamiLS  proceeding  is  in  any  sense  a  suit,  it  partakes  of 
the  nature  of  an  action.  In  the  absence  of  some  special  stat- 
ute declaring  a  particular  proceeding  to  be  au  action,  the 
supreme  test  is  sec  2595,  Stats.  1898,  which  provides  that 
an  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  a  party  prosecutes  another  for  the  enforcement  or  pro- 
^tection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense.  Sec  2596,  Id.,  pro- 
vides that  every  other  remedy  is  a  special  proceeding.  True, 
sec.  2629  provides  that  an  action  shall  be  commenced  by  the 
service  of  a  sxmimons,  and  sees.  2630  and  2631  specify  what 
the  essentials  and  substantially  what  the  form  thereof  shall 
be;  and  as  such  sections  seem  to  refer  back  necessarily  to 
sec  2595,  if  we  were  not  to  look  further  it  would  appear  that 
no  proceeding  could  be  denominated  an  action  unless  required 
to  be  commenced  by  a  summons.  The  statute  declares  that 
there  is  no  remedy  under  our  system  in  any  matter  of  a  civil 
nature  other  than  a  civil  action  or  a  special  proceeding.  A 
mandamus  proceeding  is  not,  strictly  speaking,  a  special  pro- 
ceeding, nor  analogous  thereto.  In  the  latter  there  is  nothing 
in  the  nature  of  a  complaint  and  answer,  with  issues  of  law 
or  fact,  or  both,  to  be  tried  as  actions  ordinarily  are  tried, 
as  is  the  case  in  m^ndajrms.  Ch.  148,  Stats.  1898.  There- 
fore, the  latter  must  be  treated  as  an  action  in  some  respects 
under  sec  2595. 
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The  grant  of  power  to  circuit  courts  to  use  writs  of  habeas 
corpus  and  mandamus  among  other  common-law  writs,  con- 
templates their  use  for  the  purposes  they  were  devoted  to 
before  the  adoption  of  the  Code,  in  the  commencement  of 
suits,  within  the  broad  meaning  of  that  term,  as  said  in  State 
ex  rel.  Burner  v.  Huegin,  This  essential  characteristic  has 
not  been  and  cannot  be  changed  by  any  legislative  enactment 
Hence,  though  strictly  speaking,  as  said  in  State  ex  rel.  Bur- 
ner V.  Huegin,  a  suit  or  action  commenced  by  the  issuance  of 
a  writ  of  mandamus  is  not  a  civil  action  tested  by  sees.  2630 
and  2631,  Id.,  it  is  such  within  the  broad  meaning  that  must 
be  given  to  sec.  2595.  In  harmony  with  that,  commonly, 
under  the  Code,  proceedings  whereby  the  respondent  is  cited 
by  writ  of  certiorari^  mandamus,  or  habeas  corpus,  have  been 
spoken  of  as  actions  and  treated  in  most  respects  like  actions 
commenced  by  summons.  Therefore  the  service  of  a  writ  of 
mandamus  must  be  deemed  to  all  intents  and  purposes  the . 
commencement  of  an  action.  True,  it  takes  that  form  more 
perfectly  after  a  return  to  the  writ  than  before;  but  if  it 
must  then  be  deemed  an  action,  as  said  in  State  ex  rel.  Bu- 
chanan V.  Kellogg  and  State  ex  rel.  G.  B.  &  M.  B.  Co.  v.  Jenr 
ningSj  supra,  it  follows  logically,  it  seems,  that  the  service 
of  the  writ  is  the  commencement  of  the  action,  not  the  mak- 
ing of  the  return  thereto. 

The  term  "action"  in  the  costs  statutes,  sees.  2918  and 
2920,  was  evidently  intended  to  be  understood  in  the  same 
sense  as  "action"  in  sec.  2595  as  regards  civil  matters.  The 
purpose  thereof  was  to  give  to  the  prevailing  party  in  any 
civil  action  costs,  except  as  otherwise  expressly  provided. 
There  is  no  provision  otherwise  as  to  actions  of  this  kind. 
It  follows  that  the  court  rightly  granted  costs  to  respondent 
as  in  ordinary  actions,  and  that  the  judgment  should  be  in 
all  respects  affirmed. 

By  the  Court. — The  judgment  is  affirmed. 
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Bbemeb,  Appellant,  vs.  Pleiss  and  another,  Respondents. 

February  25— March  22, 1904. 

Vegligence:  Passenger  elevators:  Door  partly  open:  Contributory 

negligence, 

A  guest  in  an  hotel,  familiar  with  the  elevator,  which  was  in  a 
dark  corner  and  not  lighted  in  the  daytime,  approached  It, 
having  in  mind  the  question  whether  the  car  was  there  or  not, 
but  it  was  too  dark  for  him  to  see,  although  he  looked.  The 
door  stood  about  half  open.  He  pushed  it  open  with  his  shoul- 
der, stepped  in,  and  fell  down  the  shaft.  A  few  moments  be- 
fore, he  had  stepped  into  the  car  through  the  door,  which  was 
then  fully  open.  Held,  that  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Milwau- 
kee county:  Orren  T.  Williams,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
resulting  from  falling  down  an  elevator  shaft.  The  accident 
happened  on  the  2Cth  day  of  August,  1899,  at  about  11 :30 
o'clock  a.  m.  The  defendants  on  and  prior  to  that  day  were 
proprietors  of  a  hotel  called  the  Schlitz  Hotel,  in  the  city  of 
Milwaukee,  in  which  tliere  was  an  elevator  for  the  conven- 
ience of  patrons.  The  plaintiff  was  at  that  time,  and  for 
several  weeks  prior  thereto,  a  guest  at  said  hotel,  and  had 
been  in  the  habit  of  using  the  elevator.  It  appeared  by  the 
testimony  of  the  plaintiff  that  on  tlie  day  named  he  came 
into  the  hotel  with  a  friend  named  Kocnig;  that  they  walked 
into  the  office,  and  the  plaintiff  obtained  the  key  of  his  room ; 
that  they  then  stepped  to  the  elevator,  and  finding  the  door 
open,  w^alked  in  (the  car  being  there),  and  rang  for  a  bell 
boy  to  take  them  upstairs ;  that  no  bell  boy  came,  and  Koenig 
suggested  they  go  into  the  barroom  of  the  hotel  and  have  a 
glass  of  beer,  which  they  did ;  that  when  they  returned  to  the 
office,  a  few  minutes  later,  a  bell  boy  was  sitting  on  a  beneli 
near  the  elevator ;  that  the  plaintiff  was  ahead  of  Iv(.)enig,  and 
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arrived  at  the  door  of  the  elevator  first     The  plaintiff  tea- 
tifies  with  regard  to  the  situation  at  this  time  as  follows : 

"Came  back  again  in  a  few  minutes.  There  was  then  no 
boy  in  the  car.  Could  not  see  any  boy,  except  on  the  bench. 
Could  not  see  any  car.  I  stepped  in.  The  door  was  open 
wide  enough  for  me  to  step  in.  I  do  not  know  how  far  the 
door  was  open.  I  did  not  measure  it  It  might  have  been 
half  open.  I  do  not  know  how  far.  I  might  have  pushed 
it  with  my  shoulder  in  stepping  in.  .  .  .  When  Mr. 
Koenig  and  I  came  from  the  barroom,  I  intended  to  go  to 
my  room,  and  intended  to  use  the  elevator.  Q.  As  you  ap- 
proached the  elevator,  did  yon  have  your  mind  on  the  ques- 
tion whether  the  car  was  there?  A.  Yes,  sir.  Q.  And  did 
you  look  to  see  if  it  was  there  ?  A,  It  was  too  dark.  Could 
not  see  anything.  I  looked  for  the  elevator,  made  a  step, 
and  fell  down.  I  looked  for  the  elevator  while  I  was  step- 
ping in.  I  looked  before  I  stepped  in — looked  at  the  open 
hole  there.  I  did  not  see  the  car.  I  did  not  notice  it  I  saw 
the  bell  boy  was  on  the  bench.  I  did  not  see  any  bell  boy 
in  the  shaft  It  was  dark  in  the  shaft  I  did  not  see  any- 
thing. Q,  How  long  before  you  stepped  down  was  it  that 
you  looked  into  the  open  door  and  could  not  see  anything 
there  i  A.  1  don't  know.  I  think,  one  step.  Q,  When  you 
looked  into  the  door,  you  could  see  no  car  and  no  boy.  If 
you  had  stopped,  you  would  not  have  fallen,  would  you? 
A.  I  expect  I  would  not  have  fallen.  I  never  seen  the  ele- 
vator door  open  when  the  car  was  not  there.  .  .  .  Q.  What 
did  you  say  was  the  fact  as  to  the  position  of  that  elevator 
door  when  you  and  Koenig  went  there — ^whether  it  was  clear 
open  or  partly  open  ?  A.  It  was  about  half  open.  I  pushed 
it  with  my  shoulder,  stepping  in.  I  did  not  push  it  open  with 
my  hands.  I  did  not  touch  the  door  with  my  hands,  to  my 
knowledge." 

The  plaintiff  further  testified,  in  substance,  that  it  was  so 
dark  at  the  door  of  the  elevator  that  he  could  not  see  whether 
the  car  was  there  or  not  in  the  daytime.  The  fact  is  that  no 
car  was  there,  and  the  plaintiff  fell  do^vn  a  distance  of  about 
nine  feet,  to  the  bottom  of  the  elevator  shaft,  and  was  seri- 
ously injured.    The  negligence  claimed  is  the  leaving  of  the 
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elevator  door  open  in  a  place  where  it  was  so  dark  that  one 

could  not  see  into  the  elevator  shaft.    Koenig  was  called  as 

a  witness,  and  corroborated  the  testimony  of  the  plaintiff  as 

to  their  stepping  into  the  elevator  shaft  the  first  time,  and 

waiting,  and  then  going  to  the  barroom'  for  a  glass  of  beer. 

On  the  return,  Koenig  testifies  as  follows: 

"He  [Bremer]  went  first.  I  followed  him  right  up.  Went 
through  the  same  place  we  had  before.  Mr,  Bremer  got  to 
the  elevator,  to  the  lower  part  of  the  hall  or  office,  and  it  was 
kind  of  dim.  I  followed  him.  I  could  not  see  all  that  was 
going  on,  because  got  to  have  a  light  in  a  dim  place.  All  at 
once  I  heard  a  shriek.  I  went  up,  and  lay  forward.  There 
was  a  hole  perfectly  dark.  I  looked  down,  and  I  heard  him 
moan  below.  ...  It  was  not  light  enough  for  me  to  see. 
It  was  dark.  I  would  call  it  dark  when  I  went  in  the  second 
time.  .  .  .  When  Bremer  walked  ahead  of  me,  I  was  be- 
hind, and  he  walked  on  till  he  got  to  the  elevator.  All  I 
know,  he  stepped  in  there  and  fell  down.  That's  all  I  recol- 
lect" 

It  further  appeared  that  the  plaintiff  signed  a  written 

statement  about  ten  months  after  the  injury,  and  before  he 

was  recovered  therefrom,  in  which  he  said: 

'^hen  I  got  there  the  door  was  partly  open.  Thinking 
the  elevator  was  there,  I  pushed  the  door  back  to  the  west, 
and  stepped  into  the  shaft.  The  door  was  open  about  eight 
or  ten  inches  when  I  pushed  it  back." 

The  plaintiff  claims,  however,  that  at  the  time  of  the  sign- 
ing of  this  paper  he  did  not  know  what  he  was  doing. 

At  the  close  of  the  plaintiff's  testimony  the  defendant 
moved  for  a  nonsuit,  and  the  same  was  granted,  on  the 
ground  that  the  evidence  showed  the  plaintiff  to  be  guilty  of 
contributory  negligence.  Judgment  for  the  defendants  being 
rendered,  liie  plaintiff  appeals. 

M.  C.  Krause,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Joseph  B.  Doe, 
attorney,  and  Hoyt,  Doe,  Umhreit  &  Olwell,  of  counsel,  and 
oral  argument  by  Mr,  Doe, 
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WiNSLOw,  J.  There  was  doubtless  ample  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  defendants  in  the 
management  of  this  elevator.  The  plaintiffs  evidence  tended 
to  show  that  it  was  located  in  a  dark  comer  of  the  office  room, 
and  so  arranged  that  in  the  daytime  it  was  nearly  or  quite 
impossible  to  see  into  the  shaft;  that  no  light  was  maintained 
either  outside  of  the  shaft  or  inside  of  the  car  during  the  day- 
time; and  that  on  the  occasion  in  questioln  the  door  of  the 
shaft  was  left  partway  open  when  the  car  was  not  there.  This 
court  has  said  that  it  is  the  duty  of  the  proprietors  of  pas- 
senger elevators  to  see  that  they  are  "properly  and  safely  con- 
structed, and  operated  with  the  highest  degree  of  skill  and 
care  commensurate  with  or  proportionate  to  the  possibility 
of  injury  to  passengers  in  the  use  of  such  elevators"  {Obem- 
dorfer  v.  Pabst,  100  Wis.  506,  76  N.  W.  338),  and  this  is 
in  accord  with  the  law  universally  laid  down  by  the  courts. 
But  as  it  is  not  claimed  that  the  evidence  was  insufficient  to 
take  the  question  of  defendants'  negligence  to  the  jury,  it  is 
unnecessary  to  spend  time  upon  it.  The  question  presented 
is  whether  the  court  was  right  in  holding  that  the  evidence 
showed  the  plaintiff  guilty  of  contributory  negligence  as  mat- 
ter of  law.  The  facts  as  shown  by  his  own  evidence  were  that 
he  was  very  familiar  with  the  elevator,  and  knew  that  it  was 
in  a  very  dark  place  and  was  not  lighted  in  the  daytime ;  that 
he  approached  it,  having  in  mind  the  question  whether  the 
car  was  tliere  or  not;  that  before  stepping  in  he  looked  at  the 
oix>n  hole,  and  saw  no  car,  because  it  was  dark;  that  the 
door  was  only  partly  open — about  half  open — and  that  he 
pushed  it  open  witli  his  shoulders  and  stepped  in ;  that  only 
a  few  moments  before  he  had  stepped  ijito  the  car  through  the 
door,  which  was  then  fully  open.  Upon  these  facts,  is  there 
a  question  for  the  jury?  There  is  no  doubt  that,  when  a 
door  to  an  elevator  shaft  is  thrown  open  by  the  attendant, 
that  very  act  constitutes  an  invitation  to  enter.  Tousey  v. 
lioherts,  114  X.  Y.  312,  21  X.  E.  399 ;  Ohcrndorfer  v.  Pahst, 
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supra.  So  it  has  been  held  that^  where  the  door  is  fully  open 
and  the  shaft  is  dark,  the  question  whether  a  passenger  is 
guilty  of  contributory  negligence  in  stepping  in  without  ex- 
amination is  one  for  the  jury.  People  s  Bank  v.  Morgolofskij 
75  Md.  432,  23  Atl.  1027 ;  Southern  B.  &  L.  Asso.  v.  Law- 
son,  97  Tenn.  367,  37  S.  W.  86 ;  Dawson  v.  Sloan,  49  K  Y. 
Sup.  Ct  304,  affirmed  in  100  N.  Y.  620.  We  have  found 
no  case,  however,  holding  that  where  the  door  to  the  shaft  is 
only  halfway  open,  so  that  the  passenger  entering  is  obliged 
to,  and  does,  open  it  the  rest  of  the  way  in  order  to  enter,  the 
question  of  contributory  negligence  is  a  matter  of  doubt;  nor 
do  we  see  how  it  could  be  so  held.  It  seems  to  us  entirely 
clear  that  the  fact  that  the  door  is  only  partway  open  is  a 
definite  and  unequivocal  advertisement  that  something  is 
wrong — certainly  not  an  assurance  that  the  car  is  there.  The 
use  of  passenger  elevators  is  now  so  universal  that  all  know 
that  when  an  elevator  car  is  brought  to  a  standstill,  ready  for 
passengers  to  enter  or  leave,  the  door  is  always  thrown  wide 
open.  A  door  only  halfway  open  is  a  plain  suggestion  of 
some  imusual  condition — a  hint  to  investigate,  not  an  invita- 
tion to  enter  or  an  assurance  of  safety.  In  this  view  of  the 
evidence,  we  think  the  nonsuit  was  rightly  granted. 
By  the  Court. — Judgment  affirmed. 


Turtenwald,  Appellant,  vs.  Wisconsin  Lakes  Ice  &  Cart- 
age Company,  Eespondent. 
February  Z&—March  22, 1904. 

Negligence:  Wanton  injury:  Pleading:  Theory  of  case  on  appeal: 
Injury  to  street  cleaner:  Negligence  of  driver:  Contributory 
negligence. 

1.  Mere  proof  of  an  Injury  caused  by  ordinary  negligence  Is  not 
sufficient  to  establish  a  cause  of  action  for  a  wanton  Injury; 
and  in  an  action  for  the  latter  plaintifT  cannot  recover  for  the 
former.  If  seasonable  objection  is  made. 

Vol.  121—5 
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2.  Where  both  parties  have  treated  an  action  as  one  to  recoyer  for 

ordinary  negligence,  this  court  will  so  treat  it,  although  the 
complaint  charges  that  the  negligent  act  was  also  reckless,  wil- 
ful, and  malicious. 

3.  The  driver  of  an  ice  wagon  who  allows  his  team  to  proceed 

along  the  street  without  guidance,  while  his  entire  attention 
is  devoted  to  preparing  the  ice  for  delivery,  cannot  be  said  as 
a  matter  of  law  to  be  free  from  negligence  if  the  team  runs 
against  and  injures  a  person  on  the  street. 

4.  PlaintifT,  a  street  cleaner,  whose  duties  required  him  to  move 

about  on  the  street  without  taking  any  particular  course  and 
to  make  frequent  trips  to  the  side  of  the  street  to  empty  hie 
shovel,  was  working  to  the  westward  on  the  south  side  of  an 
asphalted  avenue  and  had  Just  turned  to  the  left  to  go  to  the 
curb  when  he  was  run  down  by  the  team  attached  to  an  ice 
wagon  proceeding  westward  without  guidance  from  the  driver, 
who  was  otherwise  engaged.  Held,  that  plaintiff's  failure  to 
look  for  teams  approaching  from  behind  him  was  not  contribu- 
tory negligence  as  matter  of  law. 

Appeax  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Be- 
versed. 

Action  for  damages  for  a  personal  injury.  The  claim  of 
plaintiff  was  that  September  25,  1900,  he  was  working  on 
Grand  avenue  between  Twentieth  and  Twenty-First  streets 
in  the  city  of  Milwaukee  as  a  street  cleaner ;  that  while  on 
the  south  side  of  the  avenue  and  so  circumstanced  as  to  pay 
attention  to  teams  traveling  east,  and  not  expecting  one  going 
west  to  be  using  that  side  of  the  street,  the  north  side  being 
the  proper  way  for  such  teams,  defendant's  servant,  in  charge 
of  one  of  its  ice  wagons  drawn  by  a  span  of  horses,  carelessly, 
recklessly,  negligently,  wilfully,  and  maliciously  drove  tliem 
Avest  on  such  south  side  at  great  speed,  striking  plaintiff, 
throwing  him  to  the  ground,  nmning  over,  and  greatly  in- 
juring him,  to  his  damage  in  the  sum  of  $6,000. 

Defendant  answered  denying  the  allegations  of  negligence 
and  pleading  settlement  of  plaintiff's  pretended  cause  of  ac- 
tion, he  being  paid  $150  in  full  for  all  claims  he  had  or  pre- 
tondod  to  have,  growing  out  of  the  allogod  circumstance. 
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The  evidence,  in  the  most  favorable  view  for  plaintiff,  is 
to  this  effect:  On  the  day  he  was  injured,  defendant's  serv- 
ant, in  charge  of  one  of  its  ice  wagons  as  alleged,  was  in  the 
performance  of  his  duties,  assisting  in  the  delivery  of  ice  to 
defendant's  customers  at  the  place  alleged.  He  had  charge 
of  the  team  and  was  expected,  in  addition,  to  cut  ice  into 
suitable  forms  for  delivery.  He  had  two  assistants  who  car- 
ried the  ice  to  the  customers.  The  crew  came  upon  the  avenue 
from  Twentieth  street,  turning  to  the  left  The  horses  pro- 
ceeded along  the  south  side  of  the  avenue  near  the  curb,  and 
without  being  guided  by  any  one,  from  the  time  the  turn 
was  made  from  Twentieth  street  till  the  accident  occurred. 
The  driver,  instead  of  paying  attention  to  his  team,  was  back 
of  the  seat  cutting  ice,  the  horses  being  allowed  to  go  as  they 
pleased.  One  of  the  deliveryraen  was  in  the  wagon  waiting 
to  take  the  piece  of  ice  which  the  driver  was  in  the  act  of 
preparing  when  the  accident  occurred.  Some  little  time  be- 
fore the  accident  the  deliverymen  saw  plaintiff  at  work  in 
the  street  a  little  north  of  the  pathway  of  the  team,  pushing 
his  shovel.  Just  before  the  horses  reached  him,  seeing  dan- 
ger of  his  being  injured,  the  deliveryman  called  "Whoa," 
and  reached  for  the  lines,  but  before  he  could  stop  the  horses 
the  accident  occurred.  Plaintiff's  evidence,  in  one  aspect  of 
it,  tended  to  show  that  he  was  working  in  the  pathway  of  tlie 
horses  for  some  time  before  he  was  injured,  and  that  no  at- 
tention was  paid  by  the  persons  in  the  wagon  as  to  whether 
they  ran  him  down  or  not  till  it  was  too  late  for  them  to  pre- 
vent the  accident. 

Defendant's  evidence  tended  to  show  that  some  little  time 
before  plaintiff  was  injured  he  was  going  west  with  his  shovel 
some  distance  north  of  the  pathway  of  the  horses;  that  the 
men  in  the  wagon  saw  him  but  did  not  apprehend  danger  of 
his  being  injured,  as  he  was  some  distance  north  of  the  course 
the  horses  were  taking;  that  when  he  got  his  shovel  loaded  he 
suddenly  turned  to  the  left,  passing  right  in  front  of  the 
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horses  to  empty  his  shovel  on  a  pile  of  litter  near  the  curb, 
and  that  before  the  deliveryman  could  stop  the  team  the  acci- 
dent  occurred. 

At  the  close  of  the  evidence,  on  motion  of  defendant's 
-counsel  the  court  directed  a  verdict  for  defendant,  and  judg^ 
ment  was  rendered  accordingly. 

Harry  M.  Silber,  attorney,  and  Robert  N,  McMynn,  of 
counsel,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Fiebing  &  Kil- 
lilea,  and  oral  argument  by  William  F.  Adams. 

Marshall,  J.  The  complaint  admits  of  a  construction 
charging  defendant  with  being  guilty  of  a  greater  wrong  than 
mere  failure  to  exercise  ordinary  care, — ^with  actual  intent 
on  the  part  of  the  driver,  or  that  disregard  for  the  safety  of 
persons  lawfully  in  the  street  amounting  to  the  same  thing, 
to  drive  the  team  upon  appellant,  and  that  defendant  is  an- 
swerable for  the  wrong.  There  are  some  indications  that 
such  was  the  purpose  of  the  pleader.  Counsel  ex  industria 
proved  that  the  teamster  was  kept  in  respondent's  employ  for 
some  two  years  after  the  accident  and  not  discharged  on  ac- 
count thereof.  While  the  complaint  contains  language  in  one 
aspect  charging  the  teamster  with  the  high  degree  of  wrong 
indicated,  there  is  no  allegation  that  respondent  ratified  the 
act.  Evidence  was  allowed  on  that  jwint,  but  there  was  no 
evidence  indicating  wanton  conduct  on  the  part  of  the  team- 
ster. If  we  were  to  view  the  complaint  as  stating  a  cause  of 
action  for  damages  caused  by  gross  negligence,  so  called,  in 
any  aspect  of  the  case,  the  nonsuit  would  necessarily  have  to 
Ikx  approved,  since  mere  proof  of  an  injury  caused  by  breach 
of  duty  to  exercise  ordinary  care  is  not  sufiicient  to  establish 
a  cause  of  action  for  a  wanton  injury,  and  a  person  cannot  be 
j)ermitted  in  an  action  charging  the  latter  to  recover  for  the 
former,  if  seasonable  objections  are  made.  Wilson  v.  Chip- 
pewa Valley  E.  R.  Co.  120  Wis.  636,  98  N.  W.  536.   How- 
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ever,  on  the  whole  it  seems  the  parties  on  both  sides,  notwith- 
standing the  peculiar  language  of  the  complaint,  treated  the 
action  in  the  court  below  and  in  this  court  as  one  to  recover 
compensation  for  damages  attributable  to  ordinary  negligence. 
In  that  situation  it  seems  we  are  warranted  in  treating  the 
case  in  the  same  way,  notwithstanding  the  charge  of  negli- 
gence is  coupled  with  charges  of  reckless,  wilful,  and  mali- 
cious conduct.  It  wV>uld  be  far  safer  in  drafting  a  complaint 
in  an  action  like  this,  to  appreciate  that  a  claim  for  an  injury 
wantonly  inflicted  is  one  thing,  and  one  for  an  injury  attribu- 
table to  mere  actionable  negligence  is  a  far  different  thing 
(BoUn  V.  C,  St.  P.,  M.  &  0.  B.  Co.  108  Wis.  333,  84  N.  W. 
446),  and  if  it  is  desired  to  state  a  cause  of  action  of  the  lat- 
ter character,  the  pleader  should  omit  all  such  words  as 
"wilful,"  "reckless,"  and  "malicious,"  as  regards  the  con- 
duct of  the  defendant. 

There  is  no  claim,  as  we  understand  it,  but  that  there  was 
evidence  from  which  the  jury  may  reasonably  have  found 
negligence  on  the  part  of  respondent's  servant  which  was  a 
proximate  cause  of  the  injury  appellant  received.  The  fact 
that  such  servant  allowed  the  horses  to  proceed  along  the 
street  without  guidance,  his  attention  being  entirely  diverted 
from  them  by  reason  of  his  performing  the  labor  of  prepar- 
ing the  ice  for  the  deliverymen,  thei:eby  throwing  upon  other 
persons  lawfully  using  the  street  the  entire  burden  of  keep- 
ing out  of  the  way  of  the  horses,  is  too  suggestive  of  negli- 
gence to  warrant  holding  to  the  contrary  as  a  matter  of  law. 

The  argument  of  counsel  indicates  that  the  trial  court 
viewed  the  evidence  as  conclusively  showing  that  appellant 
was  traveling  west  on  the  avenue  somewhat  north  of  the  path-_ 
way  of  the  horses,  shortly  before  he  was  injured ;  that  had 
he  kept  on  his  course,  and  the  horses  had  kept  their  course 
and  overtaken  him,  he  would  have  been  in  no  danger;  and 
that  the  accident  occurred  by  reason  of  his  suddenly  turning 
to  the  left  into  the  pathway  of  tlie  horses  to  empty  his  shovel 
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where  litter  previously  gathered  had  been  deposited.  It 
seems  that  counsel  for  respondent  appreciate  that  the  rule 
adopted  was  at  least  not  free  from  doubt,  as  they  invoke  the 
rule  stated  in  Powell  v.  Ashland  L  &  S.  Co.  98  Wis.  35,  38, 
73  N.  W.  673,  that  ordinarily  a  trial  judge  in  deciding 
whether  the  evidence  in  any  reasonable  view  of  it  will  sup- 
port a  verdict  in  favor  of  the  plaintiff  has  some  advantages 
over  an  appellate  court,  and  that  such  circumstance,  in  doubt- 
ful cases,  is  entitled  to  considerable  weight  upon  appeal. 
That  cannot  cut  any  figure  in  this  case  further  than  to  sup- 
port the  learned  judge's  conclusion  that  appellant  suddenly 
stepped  in  front  of  the  horses  and  was  run  down  by  them 
before  the  teamster  had  time  to  stop  them.  Assuming  that 
such  was  appellant's  course,  can  we  say  as  a  matter  of  law 
that  he  was  guilty  of  contributory  negligence  ?  Should  we 
say  that  a  street  cleaner  must  be  constantly  on  the  alert  to 
keep  out  of  the  way  of  teams  coming  from  either  direction 
and  that  if  while  at  work  in  the  street  he  steps  aside  from  a 
direct  course  without  looking  behind  him  to  see  if  there  is 
a  team  coming  from  that  direction  he  is  guilty  of  want  of 
ordinary  care  as  a  matter  of  law?  That  would  be  rather  a 
severe  rule.  Appellant  was  absorbed  with  his  duties.  The 
noise  of  his  shovel,  as  he  pushed  it  along  the  surface  of  the 
street,  might  well  excuse  him  for  failing  to  observe  the  ap- 
proach of  the  team  by  the  sense  of  hearing.  So 'it  comes 
down  to  this :  Is  want  of  ordinary  care  to  be  conclusively  in- 
ferred merely  because  appellant  turned  to  the  left  to  empty 
his  shovel  without  looking  to  see  if  there  was  a  team  ap- 
proaching from  behind  him?  It  is  considered  that  such 
proposition  must  be  answered  in  the  negative.  Probably 
the  trial  court  did  not  give  proper  significance  to  the  cir- 
cumstance that  appellant's  duties  required  him  to  move 
about  without  any  regard  to  taking  any  particular  course 
along  the  street,  and  to  make  frequent  trips  to  the  side  of 


22]  JANUARY  TERM,  1904.  71 

Heller  v.  Clarke,  121  Wis.  71. 

the  street  to  empty  his  shovel ;  that  his  situation  was  quite 
different  from  that  of  an  ordinary  traveler  upon  the  street. 
By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Eelleb,  Appellant,  vs.  Clabke  and  another,  Bespondents. 

February  26— March  22, 1904, 

Justices*  courts:  Criminal  jurisdiction:  Milwaukee  police  court:  Con- 
stitutional law:  Void  proceedings:  Liability. 

1.  Sec.  5,  ch.  6,  Laws  of  1895,  divesting  justices  of  the  peace  in 

the  city  of  Milwaukee  of  jurisdiction  in  criminal  cases,  and 
vesting  such  jurisdiction  in  the  police  court  of  the  city,  applies 
to  offenses  committed  outside  of  the  city,  but  within  the  county, 
as  well  as  to  those  committed  in  the  city. 

2.  Such  legislation  does  not  contravene  sec.  2,  art  YII,  Const. 

3.  When  justices  of  the  peace  act  in  cases  of  which  they  have  no 

jurisdiction  their  proceedings  are  void  and  they  become  tres- 
passers, and  as  such  are  liable  to  any  person  injured  by  their 
acts. 

4.  A  warrant  showing  upon  its  face  that  the  justice  issuing  it  has 

no  jurisdiction  is  no  protection  to  an  officer  making  an  arrest 
thereon. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Oeken  T.  WnxiAMS,  Judge.    Reversed, 

This  is  an  action  to  recover  damages  for  an  alleged  false 
imprisonment.  Defendant  Clarke  was  a  justice  of  the  peace 
in  and  for  the  city  and  county  of  Milwaukee,  and  defendant 
McEvoy  was  a  constable  who  performed  services  in  Justice 
Clarke's  court  On  December  8,  1900,  complaint  was  made 
before  defendant  Clarke,  as  justice  of  the  peace,  against 
plaintiff,  charging  that  he  did  on  November  14th,  in  the  vil- 
lage of  East  Milwaukee,  commit  an  assault  with  intent  to 
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do  great  bodily  harm,  and  with  going  armed  with  a  con- 
cealed dangerous  weapon.  The  defendant  Clarke,  as  jus- 
tice of  the  peace,  issued  a  warrant  for  plaintiff's  arrest,  and 
he  was  arrested  by  defendant  McEvcy  upon  this  complaint 
and  warrant,  brought  before  defendant  Clarke  for  examina- 
tion, and  after  such  examination  the  complaint  charging  him 
with  going  armed  with  a  dangerous  concealed  weapon  was 
dismissed,  but  he  was  bound  over  for  trial,  for  the  offense  of 
an  assault  with  intent  to  do  great  bodily  harm,  to  the  mu- 
nicipal court  of  Milwaukee.  He  was  admitted  to  bail  in 
the  sum  of  $300.  On  his  refusal  and  default  to  furnish  bail, 
he  was  committed  to  the  county  jail  to  await  trial.  Within 
an  hour  after  commitment,  a  writ  of  habeas  corpus  was  ob- 
tained, and  upon  a  hearing  on  the  writ  plaintiff  was  dis- 
charged. 

Previous  to  the  enactment  of  sec  5,  ch.  6,  Laws  of  1895, 
the  criminal  jurisdiction  of  justices  of  the  peace  in  the  city 
of  Milwaukee  was  limited  to  offenses  committed  in  the  county 
outside  of  the  city  of  Milwaukee.  Under  ch.  6,  Laws  of 
1896,  the  police  court  of  the  city  of  Milwaukee  was  created, 
and  given  exclusive  jurisdiction  of  offenses  against  city  ordi- 
nances, and  of  such  misdemeanors  as  arose  in  the  city  and 
which  were  triable  before  justices  of  the  peace,  and  to  arrest 
and  hold  over  for  trial  all  persons  committing  offenses  not 
triable  before  justices  of  the  peace,  the  same  as  justices  of 
the  peace  might  otherwise  do.     Sec  5  of  this  act  provides: 

"Section  5.  No  justice  of  the  peace  or  court  commis- 
sioner in  said  city  of  Milwaukee  shall  exercise  any  jurisdic- 
tion in  criminal  cases,  but  all  such  jurisdiction  is  vested  in 
said  police  court,  and  aU  examinations,  recognizances  and 
commitments  for  trial  from  said  police  court,  and  from  the 
other  justices  of  the  peace  of  the  county  of  Milwaukee,  in 
criminal  cases  not  triable  before  justices  of  the  peace,  shall 
be  certified,  returned  and  made  to  the  municipal  court  of  the 
city  and  county  of  Milwaukee  instead  of  to  the  circuit  court, 
at  or  before  the  time  fixed  for  the  appearance  of  the  accused. 
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All  such  cases  shall  thereafter  be  prosecuted  and  tried  in  said 
municipal  court  as  provided  by  law  in  similar  cases  in  the  cir- 
cuit court,  and  all  general  provisions  of  law  relating  to  crim- 
inal actions,  proceedings  and  examinations  before  justices  of 
the  peace  shall  apply  to  said  police  court  so  far  as  applicable." 

The  cause  was  tried  twice.  In  the  first  trial  the  verdict 
was  set  aside  because  contrary  to  the  law  and  the  evidence. 
On  the  second  trial  a  verdict  was  rendered  for  plaintiff,  and 
finding  compensatory  damages.  This  verdict  was  set  aside 
and  judgment  ordered  for  defendants.  This  is  an  appeal 
from  that  judgment. 

For  the  appellant  there  was  a  brief  by  Lenicheck,  Fair- 
child  &  Boesel,  and  oral  argument  by  F.  T.  Boesel, 

For  the  respondents  there  was  a  brief  by  W.  H.  Staff ord, 
attorney  for  respondent  Clarke,  and  Churchill  &  Donovan, 
attorneys  for  respondent  McEvoy,  and  Nath.  Persies  &  Sons 
and  0.  F.  Hunter,  of  counsel,  and  oral  argument  by  Mi', 
Hunter. 

SiEBECKEB,  J.  This  appeal  presents  the  question  whether 
the  defendant  Clarke,  as  a  justice  of  the  peace  in  the  city  of 
Milwaidi:ee,  had  jurisdiction  to  hear,  try,  and  determine  the 
charge  preferred  against  the  plaintiff  for  an  assault  and  bat- 
tery alleged  to  have  been  committed  within  the  county  but 
outside  of  the  limits  of  the  city  of  Milwaukee.  In  Gilowsky 
V.  Cormolly,  65  Wis.  445,  13  N.  W.  444,  it  was  held  that, 
under  the  constitution  of  the  state,  the  legislature  had  the 
power  to  deprive  justices  of  the  peace  in  cities  and  villages 
of  jurisdiction  in  criminal  cases,  and  vest  the  jurisdiction 
in  other  tribunals.  The  grounds  of  this  decision  need  not 
be  repeated.  The  results  of  that  case  were  affirmed  in  Shaffel 
V.  State,  97  Wis.  377,  72  N.  W.  888.  The  Qilowsky  Case 
determined  that  the  legislation  pertaining  to  the  jurisdic- 
tion of  the  municipal  court  for  Milwaukee  county  which  en- 
acted that  "no  justice  of  the  peace  or  court  commissioner 
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within  said  city  shall  exercise  any  jurisdiction  in  any  crim- 
inal cases,  but  all  such  jurisdiction  is  vested  in  said  court 
and  the  judge  thereof,"  did  not  contravene  any  of  the  pro- 
visions of  the  seventh  article  of  the  constitution,  vesting  judi-^ 
cial  power  in  certain  courts,  among  which  are  justices  of  the- 
peace,  and  providing  for  their  election,  and  that  "the  jus- 
tices thus  elected  shall  have  such  civil  and  criminal  jurisdic- 
tion as  shall  be  prescribed  by  law." 

In  the  subsequent  case  of  Shaffcl  v.  State,  it  was  held  that 
ch.  23,  Laws  of  1896,  which  created  a  municipal  court  for 
the  western  part  of  Waukesha  county,  called  the  "Municipal 
Court  for  the  Western  District  of  Waukesha  County,"  and 
the  provisions  of  the  act  divesting  justices  of  the  peace  in 
that  district  of  all  jurisdiction  "in  cases  of  crimes  or  misde- 
meanors or  breaches  of  any  village  or  city  ordinance,  arising^ 
within  the  limits  of  said  county,"  etc.,  and  vesting  it  in  this 
municipal  court,  was  valid  legislation.  The  contention  of 
respondents  that  the  jurisdiction  of  justices  of  the  peace, 
elected  in  the  city  of  ^Milwaukee,  over  offenses  committed 
outside  of  the  city  but  within  the  county  could  not  be  vested 
in  the  police  court,  upon  the  ground  that  it  deprives  such  jus- 
tices of  jurisdiction  outside  of  the  judicial  district  for  which 
this  court  is  created,  is  met  by  the  Shaffel  Case.  The  act  then 
under  consideration  deprived  justices  within  the  judicial  dis- 
trict comprising  a  part  of  the  county  of  criminal  jurisdic- 
tion throughout  the  county,  and  vested  it  in  the  court  of  such 
district.  The  reasons  now  advanced  against  the  validity  of 
such  legislation  suggest  no  valid  grounds  to  our  minds  for 
holding  that  the  conclusions  of  those  cases  should  not  be 
adhered  to.  •  We  must  hold  tlie  justices  of  the  peace  of  tlie 
city  of  Milwaukee  were  divested  of  all  criminal  jurisdiction 
under  the  provisions  of  the  act  creating  the  police  court  of 
the  city  of  Milwaukee,  and  such  jurisdiction  was  vested  in 
that  court.  It  follows  that  the  defendant  Clarice,  as  justice 
of  the  peace,  had  no  jurisdiction  to  issue  a  warrant  for  ap- 
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pellant's  arrest  and  to  cause  him  to  be  taken  into  custody  as^ 
set  out  in  the*  above  statement  of  facts,  and  that  the  process 
was  absolutely  void. 

The  trial  court  held  that  defendants  were  not  liable  be- 
cause the  justice  acted  in  good  faith  in  issuing  the  process 
upon  the  complaint  made  before  him,  and  causing  the  plaint- 
iff to  be  arrested  and  bound  over  for  trial.  The  court,  it 
seems,  was  led  to  this  holding  in  considering  that  the  recent 
case  of  Robertson  v.  Parker,  99  Wis.  652,  75  N.  W.  423,. 
modified  the  rule  of  former  cases  in  this  court,  under  which 
justices  were  held  liable  in  damages  to  persons  who  had  been 
taken  into  custody  upon  void  process  issued  in  their  official 
capacity.  The  case  fails  to  sustain  this  interpretation  both 
in  its  facts  and  in  the  terms  of  the  decision.  The  facts  show 
that  the  defendant  in  that  case  was  sought  to  be  held  liable 
to  the  plaintiff  in  that  action  upon  the  ground  that  he,  as 
judge  of  the  municipal  court  of  Douglas  county,  issued  a  war- 
rant for  plaintiff's  arrest  to  answer  the  charge  of  abandon- 
ing his  wife,  that  he  was  arrested,  brought  to  trial,  and  sen- 
tenced to  imprisonment  by  the  defendant  as  judge  of  such 
court.  In  law  this  court  had  no  jurisdiction  to  try  and  sen- 
tence the  accused  in  that  case,  but  had  jurisdiction  to  cause 
him  to  be  apprehended  and  held  to  bail  or  committed  for 
trial.  It  will  be  observed  that  the  magistrate  had  jurisdic- 
tion to  cause  the  apprehension  of  the  accused  and  bind  him 
over  for  trial,  but  exceeded  his  powers  when  he  tried  and 
pronounced  sentence  upon  him.  This  decision  particularly 
discriminates  between  cases  where  the  magistrate  acts  wholly 
without  jurisdiction,  and  those  wherein,  through  judicial 
error,  he  takes  some  steps  in  the  proceeding  in  excess  of  his 
powers.    The  court  says : 

"There  is  a  distinction  running  through  many  of  the  cases 
between  a  proceeding  instituted  and  carried  on  by  a  magis- 
trate, where  the  initial  proceeding  failed  to  secure  jurisdic- 
tion, or,  having  secured  it,  he  had  lost  it  by  neglect  of  legal 
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requirements,  and  those  where  jurisdiction  has  been  secured, 
and,  during  the  progress  of  the  investigation,  the  magistrate, 
in  view  of  the  situation,  decides  that  he  possesses  greater 
pcKver  than  he  actually  possesses ;"  citing  Brosde  v.  Sander- 
son, 86  Wis.  368,  57  K  W.  49 ;  Frazier  v.  Turner,  76  Wis. 
662,  45  K  W.  411 ;  and  LuecJe  v.  Heisler,  87  Wis.  644,  58 
N.  W.  1101,  as  sustaining  the  rule  that  a  magistrate  is  liable 
to  the  party  injured  by  the  void  process. 

These  and  other  cases  must  be  deemed  to  settle  this  ques- 
tion in  this  court  to  the  effect  that,  when  justices  of  the  peace 
act  in  cases  of  which  they  have  no  jurisdiction,  their  proceed- 
ings  are  void,  and  they  become  trespassers,  and  as  such  are 
liable  to  any  person  injured  by  their  acts.  Gelzenleuchier 
V.  Niemeyer,  64  Wis.  316,  25  N.  W.  442;  Cooley,  Torts 
(2d  ed.)  p.  492. 

The  warrant  upon  which  plaintiff  was  arrested  showed 
upon  its  face  that  it  was  issued  to  apprehend  the  accused  for 
an  offense  over  which  the  justice  had  no  jurisdiction,  and 
the  officer  was  bound  to  know  its  invalidity.  It  affords  no 
protection  to  him  in  making  the  arrest.  LuecJc  v.  Heisler, 
87  Wis.  644,  68  K  W.  1101.  The  plaintiff  was  entitled  to 
judgment  upon  the  verdict  for  the  amount  of  the  damages 
found,  with  costs. 

By  the  Court. — The  judgment  of  the  superior  court  of 
Milwaukee  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  award  judgment  in  favor  of  the  plaintiff  in  accord- 
ance with  this  opinion. 
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Wakd,  Respondent,  vs.  Russell  and  another,  Appellants. 

February  20— March  22, 1904. 

Leeds:  Delivery:  Affency  of  depositary:  Death  of  grantor:  Sale  of 

land:  Bona  fide  purchaser:  Possession, 

1.  Where  a  person,  In  expectation  of  death,  executes  a  conveyance 

and  places  it  in  the  hands  of  a  depositary  for  delivery  after 
his  death,  but  reserves  the  right  to  reclaim  the  instrument  in 
case  he  gets  well,  there  is  no  delivery,  and  the  agency  of 
the  depositary  to  make  delivery  terminates  with  the  grantor's 
death. 

2.  Although  the  vendor  of  land  and  of  personalty  had  record  title 

to  the  land  and  apparent  title  to  the  personalty  under  bills  of 
sale,  the  facts  that  the  land  was  not  in  her  possession  but  in 
the  possession  of  the  heir  of  a  person  under  whom  she  claimed, 
and  that  the  personalty  was  held  by  the  special  administrator 
of  said  person,  are  sufficient  to  put  the  purchaser,  having 
knowledge  of  such  facts,  upon  inquiry  as  to  the  vendor's  actual 
rights. 

* 

Appeal  from  a  judgment  of  the  circuit  court  for  !^[ihvau- 
kee  county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

One  Cassius  C.  Ward,  apprehending  speedy  death,  on 
April  6,  1902,  executed  a  deed  of  all  his  real  estate  and  a 
bill  of  all  his  personalty  to  Walter  C.  Ward,  a  brother,  and 
placed  theim  in  the  hands  of  one  Parkinson,  to  be  delivered 
to  his  brother  in  case  he  died.  On  the  same  day,  in  pursu- 
ance of  understanding  between  him  and  Cassius,  Walter  C. 
Ward  executed  a  quitclaim  deed  and  a  bill  of  sale  of  one  half 
of  said  realty  and  personalty  to  the  appellant  Melissa  E. 
Russell,  a  sister,  which  also  were  left  with  the  notary  for 
delivery  to  her  after  delivery  of  the  deed  and  bill  of  sale  to 
Walter.  Cassius  died  May  9,  1902,  unmarried,  childless, 
and  leaving  no  father;  the  plaintiff,  his  mother,  being  his 
sole  heir  at  law.  Thereupon,  within  about  a  week,  the  de- 
positary delivered  the  several  deeds  and  bills  of  sale,  and 
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the  former  were  at  once  duly  recorded  by  the  grantees.  On 
June  27th  the  appellant  Russell  executed  a  deed  and  bill  of 
sale  of  her  interest  to  the  appellant  Hogan;  the  transfer 
being  consummated  not  until  about  July  6th.  On  July  31, 
1902,  the  plaintiff  commenced  this  action  to  cancel  both  of 
said  deeds  of  realty  on  the  ground  of  fraud  and  undue  in- 
fluence, and  also  on  the  ground  of  nondelivery.  The  former 
ground  was  substantially  abandoned,  and  after  trial  the  court 
made  findings  negativing  the  delivery  of  the  deed,  and  charg- 
ing Hogan  with  notice  of  plaintiff's  rights,  and  entered  judg- 
ment barring  the  defendants  from  any  right  or  title  in  tlie 
land,  and  setting  aside  both  of  the  deeds.  From  that  judg- 
ment the  defendants  Bussell  and  Hogan  appeal. 

For  the  appellants  there  was  a  brief  by  Ryan,  Merton  & 
Newbury,  and  oral  argument  by  E.  Merton, 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
<&  Qvxirles,  and  oral  argument/  by  J.  V.  Quarles,  Jr. 

Dodge,  J.  The  plan  for  deeding  his  property  was  ar- 
ranged between  Cassius  C.  Ward  and  the  attorney,  Parkin- 
son, at  a  private  interview.  Accordingly  the  latter  prepared 
deeds  and  bills  of  sale,  and  on  the  next  day  went  to  Ward's 
sickroom,  called  in  some  or  all  of  the  parties  interested,  and 
there  took  execution  by  Cassius  of  the  deed  and  bill  of  sale 
to  Walter,  and  affixed  his  own  certificate  of  acknowledgment. 
Parkinson  explained  the  arrangement  to  all  present,  where- 
upon, at  some  time  during  the  interview,  after  the  signature, 
and  while  the  papers  were  in  the  manual  possession  of  Park- 
inson, Cassius  said,  "I  suppose  if  I  get  well  I  can  get  these 
papers  back  from  you,"  to  which  Parkinson  assented,  and 
Cassius  said  that  he  would  come  round  for  them  after  he  got 
well.  The  principal  contention  is  whether  a  completed,  ab- 
solute delivery  of  these  papers  had  been  made  before  this 
reservation  was  imposed,  or,  on  the  contrary,  that  reserva- 
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tion  waa  a  part  of  the  instructions  under  which  they  were 
deposited.  The  testimony  is  not  at  all  clear  on  the  subject. 
There  seems  to  have  been  little  said,  other  than  a  rehearsal 
by  Parkinson  of  the  plan  arranged  the  day  before.  The  ex- 
press assent  of  Parkinson  and  the  silence  of  the  appellant 
Russell,  who  was  present,  are  both  confirmatory  of  the  gen- 
eral understanding  that  the  transaction  was  not  closed  at  the 
time  of  the  quoted  remarks.  There  is  no  proof  of  the  formal- 
ities by  which  the  papers  came  to  be  then  in  Parkinson's 
hands.  Of  course,  after  signature  by  the  sick  man  in  bed, 
they  would  naturally  have  been  taken  by  the  notary  for  wit- 
nessing and  certification,  and  his  mere  possession  would  not 
necessarily  prove  more  than  such  an  act.  In  presence  of 
this  uncertaintv,  the  trial  court  has  found  that  this  reserva- 
tion  of  right  to  reclaim  the  papers  was  part  of  the  instruc- 
tions under  which  deposit  was  made.  We  cannot  find  any 
clear  preponderance  of  evidence  to  the  contrary,  and  feel 
constrained  to  sustain  that  finding. 

The  law  applicable  to  the  state  of  facts  so  found  is  not 
doubtful,  nor,  indeed,  seriously  disputed.  Retention  by  the 
grantor  of  right  of  control  over  the  papers  in  the  possession 
of  a  depositary  deprives  the  manual  tradition  of  effect  as  a 
delivery.  The  papers  are  still  held  by  the  latter  merely  as 
agent  for  the  former,  and  therefore  in  legal  effect  by  him. 
Such  agency  is  terminated  by  the  gi^antor^s  death,  and  de- 
livery thereafter  to  the  grantee  is  unauthorized  and  of  no 
effect  Prvtsman  v.  Baker,  30  Wis.  644 ;  Williams  v.  Daiih- 
ner,  103  Wis.  521,  79  N.  W.  748. 

The  court  has  found  that  appellant  Hogan  had  notice  of 
facts  and  circumstances  to  put  him  to  investigation  which 
would  have  disclosed  plaintiff's  rights.  This  finding  is  sup- 
ported by  evidence  that  Mrs.  Russell  was  out  of  possession 
at  the  time  of  her  sale  to  him,  and  that  apparently  plaintiff 
was  in  possession  of  the  land,  and  a  special  administrator  of 
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Cassiiis  C.  Ward  held  the  personal  property.  Hogan  offered 
no  evidence  of  ignorance  on  his  part.  We  must  sustain  this 
finding  of  fact  also. 

We  thus  reach  the  conclusion  that  the  judgment,  having 
support  in  findings  not  themselves  contrary  to  the  evidence, 
is  correct 

By  the  Court. — Judgment  affirmed. 


Mendel,  Appellant,  vs.  School  District  Number  Six  op 
THE  Town  of  Wauwatosa,  Respondent. 

February  26~-March  t2, 1904. 

School  Districts:  Contracts:  Evidence, 

1.  A  contract  for  the  employment  of  a  janitor  for  a  district  scbool 

can  be  made  only  by  the  district  board  at  a  meeting  thereof 
duly  called  and  held. 

2.  The  best  evidence  of  the  acts  of  a  school  board  is  the  record  of 

its  meetings,  kept  by  the  clerk. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  W.  C.  Zahel,  at- 
torney, and  W,  B.  Bvbin,  of  counsel,  and  oral  argument  by 
Mr.  Zahel. 

For  the  respondent  there  was  a  brief  by  Wheeler  &  Perry, 
and  oral  argument  by  L.  G.  Wheeler. 

WiNSLOw,  J.  The  plaintiff  sued  for  damages  for  breach 
of  a  contract  to  serve  defendant  as  janitor.  He  claimed  that 
he  was  employed  by  the  district  board  in  the  latter  part  of 
November,  1899,  to  serve  as  janitor  for  the  balance  of  the 
school  year  beginning  December  11,  1899,  at  the  rate  of  $25 
per  month.     It  was  admitted  that  he  served  for  one  montii 
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beginning  December  11,  1899 ;  that  he  was  paid  in  full  for 
that  month ;  and  that  the  district  board  refused  to  allow  him 
to  work  longer,  although  he  held  himself  in  readiness  to  du 
8o.  The-  trial  court  nonsuited  the  plaintiff  because  he  failed 
to  prove  the  entire  contract  which  he  claimed,  and  there  can 
be  no  question  as  to  the  correctness  of  the  ruling.  Xo  writ- 
ten contract  was  produced,  but  the  plaintiff  proved  that  in 
the  latter  part  of  November,  1899,  the  plaintiff's  wife,  acting 
as  his  agent,  handed  to  the  director  of  the  district  a  written 
bid  to  do  the  work  of  janitor  of  the  school  for  $25  per 
month;  that  a  meeting  was  held  by  the  board  two  or  three 
days  later,  and  that  after  the  meeting  the  director  met  the 
plaintiff's  wife,  and  told  her  that  the  bid  was  accepted,  and 
the  plaintiff  went  to  work  on  the  11th  of  December,  and  did 
the  work  for  a  month,  and  was  paid  therefor.  This  was  sub- 
stantially all  of  the  plaintiff's  proof.  It  does  not  sliow  or 
tend  to  show  the  entire  contract,  which  the  plaintiff  must 
show  in  order  to  recover.  The  contract  could  only  be  made 
by  the  board,  and  the  board  could  only  act  at  a  meeting  duly 
called  and  held.  Sec.  432,  Stats.  1898;  School  Dist.  v. 
Baier,  98  Wis.  22,  73  N.  W.  448.  The  best  evidence  of  the 
acts  of  the  board  must  be  the  record  of  its  meetings,  kept  by 
the  clerk.  The  record  was  not  offered,  nor  was  its  absence 
explained.  It  would  be  a  novel  idea  that  the  acts  of  a  public 
board  could  be  proven  by  the  unsworn  statements  out  of 
court  of  one  of  the  members  of  the  board.  Authorities  need 
hardly  be  cited  to  refute  such  an  idea. 
By  the  Court. — Judgment  affirmed, 
Vol.121  — 6 
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Kranioeb,  Apijellant,  vs.  Schmidt  and  another,  Respond- 
ents. 

February  26— March  22, 1904, 

Deeds:   Undue  influence:  Appeal:  Questions   of  fact:  Written   de- 
cision. 

1.  A  finding  of  the  trial  court  that  a  conveyance  of  land  was  not 

executed  as  the  result  of  undue  influence,  is  held  not  against 
the  clear  preponderance  of  the  evidence. 

2.  Ordinarily,  where  the  only  question  raised  on  an  appeal   is 

whether  the  findings  of  fact  are  against  the  clear  preponder- 
ance of  the  evidence,  and  that  question  must  be  answered  in 
the  negative,  the  filing  of  a  decision  in  writing  in  strict  com- 
pliance with  sec.  2410,  Stats.  1898,  is  all  that  is  required  or 
advisable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Orren  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  to  set  aside  a  deed  upon  the  ground  of  undue  in- 
fluence. The  issues  raised  by  the  pleadings  will  sufficiently 
appear  from  the  findings  of  fact.  The  court  determined  that 
upon  these  circumstances  the  legal  rights  of  the  parties  de- 
pended :  February  23,  1903,  at  the  age  of  seventy-two  years, 
Henry  Schmidt  died.  lie  left  sunuving  him  the  plaintiff, 
Mary  Kraniger,  his  only  child,  who  resided  with  her  hus- 
band in  a  home  of  her  own,  she  having  two  lawful  children, 
Frank  aged  fifteen  years,  and  Josephine  aged  seven  years; 
Anna,  a  grandchild  aged  twenty-two  years  and  unmarried, 
who  was  also  his  adopted  daughter  and  had  resided  with  him 
from' infancy ;  a  brother,  defendant  Berfhold  Schmidt,  aged 
sixty-two  years,  having  a  family  of  seven  and  not  able  to 
work;  and  Emanuel  Schmidt,  a  half-brother,  who  was  also 
married  and  had  a  large  family.  His  wife  died  in  August, 
1902.  x\t  the  time  of  his  decease  he  possessed  real  estate  de- 
scribed, worth  $7,500.  His  wife  died  seised  of  certain  real  es- 
tate described,  worth  $2,800.     At  one  time  she  was  possessed 
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of  other  realty  which,  prior  to  her  decease,  without  the  knowl- 
edge of  her  husband,  she  conveyed  to  a  religious  association. 
She  was  the  beneficiary  named  in  a  $2,000  policy  of  life  in- 
surance upon  her  husband's  life,  which,  in  case  she  did  not 
survive  her  husband,  was  made  payable  to  the  daughter 
Afincu  Henry  was  appointed  administrator  of  his  wife's  es- 
tate, and  executed  the  trust  till  he  died.  At  her  death  plaint- 
iff became  the  owner  of  the  real  estate  of  which  the  former 
•died  seised,  subject  to  Henry's  right  by  curtesy.  He  claimed 
that  all  the  realty  of  which  she  died  seised,  and  that  which 
she  theretofore  conveyed  away  as  aforesaid,  was  purchased 
with  his  money  and  really  belonged  to  him.  He  insisted 
thereon  when  he  was  informed  that  she  had  made  the  con- 
veyance, and  up  to  the  time  of  his  last  sickness,  when  he 
was  endeavoring  to  induce  the  grantee  to  deed  the  property 
to  him.  Anna  did  not  become  his  adopted  daughter  till  after 
his  wife's  death.  In  January,  1893,  he  was  in  failing  health. 
He  had  suffered  a  stroke  of  paralysis.  He  made  an  inef- 
fectual attempt  to  make  a  will  January  17,  1003.  The  next 
■day  he  informed  his  nephew,  Berihold  Schmidt,  his  half- 
brother  and  others,  that  he  desired  to  provide  for  the  dis- 
position of  his  property,  and  asked  them  to  be  with  him  the 
next  day  accompanied  by  a  notary  for  that  purpose,  indicat- 
ing what  disposition  thereof  he  intended  to  make.  Accord- 
ingly such  persons,  accompanied  by  a  notary  and  the  daugh- 
ter Anna,  attended  Henry  as  requested.  He  then  made  a 
-deed  to  Anna  of  the  land  in  controversy,  subject  to  a  charge 
of  $1,500  in  favor  of  defendant  Berthold  Schmidt  The 
•deed  was  duly  delivered  and  was  thereafter  duly  recorded. 
At  the  time  the  deed  was  made  the  deceased  also  made  a  will 
•devising  all  the  realty  of  which  his  wife  died  seised  to  the 
plaintiff,  and  the  realty  conveyed  by  his  wife  as  aforesaid, 
in  case  it  should  be  recovered,  to  his  daughter  Anna,  and  in 
form  bequeathed  to  plaintiff  the  $2,000  policy  of  life  in- 
surance, requiring  her  to  pay  out  of  the  proceeds  thereof  a 
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$900  mortgage  on  the  land  conveyed  to  Anna.  He  did  not 
in  the  will  attempt  to  dispose  of  the  land  so  conveyed.  At 
the  time  of  making  such  will  and  conveyance  he  was  of  soimd 
mind  and  competent  to  make  the  (^sposition  of  his  property 
which  he  attempted  to  make,  and  was  not  moved  in  the  mat- 
ter by  imdne  influence. 

The  conclusion  of  law  reached  was  that  the  deed  made  to 
Anna  vested  in  her  a  good  and  indefeasible  title  to  the  land 
described  therein,  subject  to  the  $1,500  charge  in  favor  of 
Berthold  Schmidt,  and  that  defendants  were  entitled  to  a 
judgment  accordingly,  and  dismissing  the  complaint  with 
costs.  Judgment  was  so  rendered,  from  which  this  appeal 
was  taken. 

For  the  appellant  there  was  a  brief  by  Sheridan  dc  Wol- 
laeger,  and  oral  argument  hj  J.  A.  Sheridan. 

For  the  respondents  there  was  a  brief  by  Timlin  &  OlicJcs- 
man,  attorneys,  and  W.  L.  Gold,  of  counsel,  and  oral  argu- 
ment by  Mr.  Gold. 

Mabshatx,  J.  No  new  question  of  law  is  presented,  nor 
old  one  applied,  which  is  in  controversy.  We  have  only  to 
deal  with  the  question  of  whether  the  deed  given  by  the 
deceased  to  his  daughter  Arma  was  the  result  of  undue  in- 
fluence. The  disposition  of  the  policy  of  life  insurance  is  not 
involved.  Whether  the  judgment  respecting  the  deed  is 
right  depends  solely  upon  whether  the  findings  of  fact  are 
against  the  clear  preponderance  of  the  evidence.  No  good 
will  result,  directly  or  indirectly,  from  a  discussion  of  the 
evidence  for  the  purpose  of  justifying  the  conclusion  at 
M'liich  we  have  arrived.  It  is  considered  that  ordinarily, 
where  there  is  no  other  question  raised  upon  an  appeal  than 
that  of  whether  the  findings  of  fact  are  against  the  clear  pre- 
j)onderance  of  the  evidence,  and  it  appears  that  such  question 
must  be  answered  in  the  negative,  the  filing  of  a  decision  in 
^\'Titing  in  strict  compliance  with  sec.  2410,  Stats.  1898,  is 
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all  that  is  required  and  all  that  is  advisable.  The  evidence 
in  the  record  upon  this  appeal  has  received  careful  considera- 
tion from  all  the  aspects  presented  by  appellant's  counsel, 
and  all  others  legitimately  to  be  considered,  and  it  seems  to 
warrant  the  conclusions  of  fact  complained  of.  Therefore 
the  judgment  must  be  aiHrmed. 
By  the  Court. — So  ordered* 


Ehleiteb^  Administrator,  Respondent,  vs.  City  of  Mil- 
waukee, Appellant 

February  21— March  22, 1904. 

HighwayM:  Injuries  from  defects:  ^'Momentary'*  loss  of  control  of 
horse:  Appeal:  Changing  special  verdict:  Neto  trial. 

1.  A  horse  which,  after  shying  at  an  electric  car,  ran  sixty  feet  or 

more  along  the  street  in  spite  of  the  driver's  efforts  to  stop 
him.  Is  held,  as  matter  of  law,  to  have  been  more  than  "mo- 
mentarily uncontrolled/'  within  the  meaning  of  that  expres- 
sion as  used  in  the  rules  of  law  respecting  liability  of  mu- 
nicipalities for  injuries  caused  by  defects  in  their  highways. 

2.  Where  the  trial  court  erred  in  refusing  to  change  the  answer 

to  a  question  in  a  special  verdict,  this  court  on  appeal  may 
direct  that  such  change  be  made  and  judgment  rendered  ac- 
cordingly, without  a  new  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wahren  D.  Tarrant,  Circuit  Judge.  Reversed. 

Action  for  damages  by  death  of  Michael  Hart,  caused  by 
a  defect  in  highway,  under  following  circumstances:  Be- 
tween 3  and  4  o'clock  a.  m.  of  April  7,  1901,  Hart  was  driv- 
ing a  reasonably  quiet  horse  in  front  of  a  buggy  containing 
himself,  wife,  and  daughter,  southward  on  Kinnickinnic 
avenue,  toward  a  point  where  a  swing  bridge  crossed  the 
Kinnickinnic  river,  with  which  he  was  entirely  familiar. 
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having  driven  over  same  daily  for  many  months.  The  bridge 
had  been  open,  undergoing  repairs,  for  perhaps  an  hour. 
There  was  no  barrier,  and  the  only  signal  was  a  red  light 
on  top  of  the  bridge,  instead  of  a  white  one,  which  indicated 
that  the  bridge  was  open.  Decedent  drove  at  a  trot — ^whether 
rapid  or  moderate  is  in  conflict — ^until  he  reached  a  point 
about  ninety  feet  north  of  the  bridge,  where  an  electric  motor 
car  was  stationary,  or  nearly  so,  whereupon,  according,  to  the 
testimony  of  plaintiff's  witnesses,  the  horse  shied  at  the  car 
and  started  forward  in  a  run,  which  was  continued  until  he 
plunged  into  the  river.  A  watchman  stationed  to  guard  the 
bridge  rushed  into  the  street  about  twenty-seven  feet  north 
of  the  bridge  and  shouted  warning,  which,  however,  had  no 
effect  Other  witnesses  testify  that  the  horse  was  not  frightr 
ened,  but  continued  a  rapid  trot  from  some  250  feet  north 
directly  down  to  the  bridge.  Those  who  testify  that  the 
horse  was  running  away  also  testify  that  the  deceased  was 
exerting  every  effort  to  stop  him  but  was  unable  to  do  so. 
The  juiy  found,  by  special  verdict:  (1)  Inadequacy  of 
guard  to  the  bridge;  (2)  which  was  the  proximate  cause  of 
the  injury;  (3)  that  the  horse,  at  and  iininediately  prior  to 
being  driven  into  the  river,  was  beyond  decedent's  control ; 
(4)  that  he  was  no  more  than  momentarily  uncontrollable; 
(6)  that  decedent  could  not^  by  the  exercise  of  ordinary  care, 
have  known  that  the  bridge  was  open;  and  (6)  that  he  was 
not  guilty  of  any  want  of  ordinary  care.  At  the  close  of  the 
trial,  defendant  moved  to  set  aside  and  reverse  the  answers 
to  each  of  these  questions,  which  motions  were  all  overruled, 
and  judgment  rendered  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

For  Uie  appellant  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  Thos.  H.  Dorr,  special  assistant,  of  counsel^ 
and  oral  argument  by  Mr,  Dorr. 

For  the  respondent  there  was  a  brief  by  Toohey  &  Gilmore, 
and  oral  argument  by  J.  L.  OUmore* 
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Dodge,  J.  Upon  the  trial  of  this  case  two  sharply  con- 
flicting theories  were  presented  and  supported  by  evidence: 
First,  that  the  decedent  drove  more  or  less  rapidly  toward 
the  bridge,  with  his  horse  under  control,  until  he  reached  or 
passed  the  watchman,  and  was  then  unable  to  stop  before 
going  into  the  river,  upon  which  theory  it  Avas  claimed  he  was 
guilty  of  contributory  negligence,  under  the  rule  laid  down 
in  Stephani  v.  Manitowoc,  101  Wis.  69,  76  K  W.  1110; 
secondly,  it  was  contended  by  the  plaintiff  that  before  reach- 
ing the  bridge  the  horse  became  uncontrollable,  and  while 
so  plunged  into  the  chasm  in  the  highway.  The  jury,  by 
answer  to  the  third  question,  foimd  that  the  horse  was  be- 
yond control  at  and  immediately  prior  to  the  time  intestate 
drove  into  the  river.  This  necessarily  must  be  understood 
as  adopting  the  plaintiff's  theory.  That  being  assumed,  the 
defendant  insists  that  there  is  no  evidence  to  support  the 
answer  to  the  fourth  question,  that  such  loss  of  control  was 
only  momentary.  This  theory  of  the  driver's  loss  of  control 
of  the  horse  rests  upon  the  testimony  of  two  witnesses  to  the 
effect  that,  as  he  passed  an  electric  motor  car  at  a  point  ap- 
proximately ninety  feet  from  the  bridge,  the  horse  was  fright- 
ened, shied,  and  from  that  point  ran  or  galloped  uncon- 
trolled along  the  street  to  and  into  the  river.  There  is.  no 
other  evidence  whatever  of  any  loss  of  control,  or  any  change 
in  the  conduct  or  pace  of  the  horse,  from  a  point  at  least 
two  or  three  hundred  feet  away.  Thus  is  presented  the  ques- 
tion whether  a  horse  can,  by  any  reasonable  possibility,  be 
said  to  be  only  momentarily  uncontrolled  while  running  a 
distance  of  eighty  or  ninety  feet  along  a  highway,  in  the 
sense  in  which  that  expression  is  used  in  the  law  laid  down 
on  the  subject  of  liability  of  municipalities  for  defects  in 
their  highways. 

The  rule  was  early  established  in  Massachusetts  and  Maine 
that  such  liability  of  municipalities  is  special  and  statutory ; 
that  only  where  the  defect  in  the  highway  is  the  sole,  proxi- 
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mate  cause  of  the  injury  is  such  liability  imposed,  and  that 
if  tJiere  concurs  therewith  another  proximate  cause,  for  which 
the  municipality  is  not  responsible,  there  is  no  liability ;  and 
that  the  running  away  of  a  horse  is  such  independent  cause, 
unless  itself  produced  by  fault  of  the  town.  The  principle 
is  also  otherwise  stated  that  by  the  statute  municipalities  are 
only  made  liable  to  those  using  the  highway  in  the  ordinary 
manner  for  purposes  of  travel,  and  that  a  runaway  team  is 
not  within  that  use.  Wisconsin,  whose  highway  statutes  were 
taken  from  Massachusetts,  early  adopted,  also,  this  construc- 
tion of  what  is  now  sec.  1339,  Stats.  1898,  and  has  persist- 
ently adhered  thereto.  Jackson  v.  Bellevieu,  30  Wis.  250 ; 
ScUlUnger  v.  Verona,  96  Wis.  456,  71  N.  W.  888;  Ritger 
V.  Milwaukee,  99  Wis.  190,  74  N.  W.  815;  McFarlane  v. 
Sullivan,  99  Wis.  361,  74  N.  W.  559,  75  N.  W.  71;  John- 
mn  V.  Superior,  103  Wis.  66,  78  N.  W.  1100;  Tiius  v. 
Northbridge,  97  Mass.  258;  Higgins  v.  Boston,  148  Mass. 
484,  20  N.  E.  105.  The  courts  of  both  states  have,  however, 
recognized  what  may  be  called  an  exception  to  the  foregoing 
rule,  in  that  one  driving  the  streets  in  the  ordinary  manner 
may  be  subjected  to  peril  by  a  defect^  such  as  a  declivity  or 
lack  of  railing,  by  a  sudden  or  spasmodic  movement  of  the 
horse,  usually  a  shying  or  falling,  causing  immediate  contact 
with  the  defect,  provided  the  failure  of  the  driver  to  control 
the  horse  is  only  momentary.  Houfe  v.  Fulton,  29  Wis. 
296;  Olson  v.  Chippewa  Falls,  71  Wis.  558,  37  K  W.  575; 
SchiUinger  v,  Verona,  supra;  Ritger  v.  MilwaxJcce,  supra; 
Wright  v,  Templeton,  132  Mass.  49,  61 ;  Hinckley  v.  Somer- 
set, 145  Mass.  326,  332.  14  N.  E.  166;  Scaimal  v.  Cam- 
bridge,  163  Mass.  91,  31/  N.  E.  790.  Generally  such  cases  as 
sustain  the  exception  relate  to  a  sudden  swerving  or  shying 
of  the  horse — one  of  them,  at  least,  to  a  sudden  sickness, 
staggering,  and  falling,  and  t^vo  of  them  to  a  sudden  backing 
up  from  fright  In  all,  however,  great  insistence  is  placed 
upon  the  idea  that  the  injury  must  so  accompany  the  sudden, 
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ispasmodic,  and  unexpected  movement  of  the  horse  that  the 
failure  to  control  is  but  momentary,  in  the  strictest  sense  of 
that  word.  Indeed,  this  phrase  has  sometimes  been  adopted 
to  express  the  idea:  "If  a  horse  .  •  .  merely  shies  or 
«werves,  .  .  •  so  that  the  driver  does  not  in  reality  lose 
<»ntrol  over  him/'  Elliott,  Eoads  &  Streets,  §  616.  Gen- 
-erally  it  may  be  said  that  the  event  sought  to  be  described  is 
wholly  inconsistent  with  a  condition  where  a  horse  is  mov- 
ing along  the  road  in  the  course  of  a  struggle  for  mastery. 
It  is  substantially  limited  to  those  spasmodic  movements 
which  often  occur  while  the  horse  is  generally  within  the 
•control  of  his  driver,  but  where  the  particular  movement  is 
fio  quick  and  unexpected  that  it  and  its  results  take  place  bo- 
fore  efforts  to  control  can  be  exerted.  Unfortunately  most 
words  are  in  some  degree  elastic  and  are  used  with  variant 
meaning  under  differing  circumstances,  and  the  word  "mo- 
mentary' is  no  exception.  It  is  apparent  from  the  judge's 
•charge,  not  excepted  to,  that  his  conception  of  the  idea  was 
merely  the  antithesis  to  "permanent"  Within  the  defini- 
tion given  in  that  charge,  any  period  of  struggle  between  a 
frightened  horse  and  his  driver  would  be  momentary  until 
he  became  a  runaway,  completely  escaped  from  the  driver's 
mastery,  as  an  established  and  permanent  condition.  Obvi- 
•ously  such  a  moment  might  permit  a  run  along  a  highway  for 
a  long  distance,  the  driver  unable  to  stop  or  guide  the  horse, 
and  yet  struggling  to  do  so,  with  prospect  of  ultimate  sue- 
•cess.  It  is  not  to  be  denied  that  such  a  conception  can  be 
:gained  from  definitions  of  "momentary  loss  of  control" 
found  in  some  of  the  cases  above  cited,  but  examination  of 
the  events  as  to  which  courts  were  speaking  will  negative 
-any  such  meaning.  Such  cases  illustrate  the  futility  of  atr 
tempting  any  definition  of  such  a  word  as  "momentary," 
which  alone  and  undefined  is  likely  to  convey  a  more  accu- 
rate idea  than  any  substitutionary  phrase.  It  is  particularly 
incorrect  to  use  the  word  as  merely  antithetic  to  "perma- 
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nent,"  so  as  to  convey  the  idea  that  until  the  horse  has  be- 
come a  runaway,  as  a  permanent  condition,  he  may  still  be 
deemed  only  momentarily  uncontrolled.     This  is  to  give  to 
the  word  "momentary"  the  meaning  of  "temporary."     It  is 
true,  as  respondent  urges,  though  only  within  some  limits, 
that  the  momentary  character  of  the  uncontrolled  movement, 
of  the  horse  is  not  necessarily  decided  by  the  distance  he- 
moves.     It  is  doubtless  impossible  to  say  how  far  a  fright- 
ened horse  may  spring  before  his  driver  can  bring  to  bear- 
efforts  to  control  him.     Nevertheless  there  is  a  limit  within 
human  experience  beyond  which  such  movement  cannot  pos- 
sibly go.    Thus  in  Olson  v.  Chippewa  Falls,  71  Wis.  558,  37 
N.  W.  575,  and  Hinckley  v,  Somerset,  145  Mass.  326,  14 
N.  E.  166,  the  courts  refused  to  hold,  as  matter  of  law,  that 
a  frightened  horse  might  not  momentarily  reach  a  defect 
twenty  feet  away.     In  the  latter  case,  however,  it  was  said 
that  sixty  feet  was  beyond  any  such  possibility,  the  horseV 
movement  being  backward.    In  the  following  cases  a  forward 
movement  over  the  specified  distances  was  held  more  than 
momentary,  though  not  entirely  because  of  the  distance  trav- 
eled: Sixty-five  or  seventy  feet  {Titus  v.  Northbridge,  9T 
Mass.  258)  ;  forty-six  feet  (Ritger  v,  MilwavJcee,  99  Wis. 
190,  74  X.  W.  815) ;  seventeen  feet  {Scannal  v.  Cambridge,. 
163  Mass.  91,  39  N.  E.  790). 

In  the  present  case  the  horse  first  shied  to  one  side,  and 
then  started  forward  in  a  gallop.  According  to  plaintiffV 
witnesses,  the  deceased  practically  at  once  pulled  back  on  the 
lines  so  that  the  traces  were  loosened,  and  the  horse  traveled' 
at  least  sixty  or  seventy  feet  drawing  the  vehicle  by  the  bit^ 
and  resisting  the  efforts  to  stop  his  forward  movement.  It 
cannot  be  doubted  that  when  the  horse  recovered  from  his 
swerve,  and  started  upon  a  forward  course  in  resistance  to 
the  efforts  to  stop  him,  the  momentary  escape  from  controf 
contemplated  by  this  rule  of  law  was  over.  Thenceforward 
he  was  a  nmaway  horse,  and  that,  too,  wholly  without  re- 
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gard  to  whether  ultimately  he  could  have  heen  stopped  by  hi& 
driver.  The  travel  along  a  street  for  sixty,  seventy,  or  eighty 
feet  after  a  fright  we  must  hold,  as  matter  of  law,  is  wholly 
inconsistent  with  momentary  absence  of  control,  as  the  ex- 
pression is  used  in  the  rule  of  law  permitting  liability  of  a 
municipality  for  injuries  so  occurring. 

The  views  thus  declared  result,  of  course,  in  the  conclu- 
sion that  the  fourth  question  should  have  been  answered 
"Yes,"  and  that  the  trial  court  erred  in  denying  appellant's 
motion  to  strike  out  the  negative  and  insert  an  affirmative 
answer.  That  conclusion  being  reached,  and  no  reason  ap- 
pearing why  a  new  trial  is  necessary,  our  duty  is  to  order 
done  that  which  ought  to  have  been  done,  namely,  to  make 
the  change  and  render  judgment  accordingly.  This  decision 
renders  unnecessary  consideration  of  certain  otlier  errors  as- 
signed by  appellant. 

By  the  CovH. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  grant  defendant's  motion  to  amend  the 
special  verdict  by  changing  the  answer  to  the  fourth  ques- 
tion therein  from  "No"  to  "Yes,"  and,  upon  the  verdict  as 
so  amended,  to  render  judgment  for  the  defendant* 


Strack,  Respondent,  vs.  City  of  Milwaukee,  Appellant. 

February  27— March  22, 1904. 

Injury  from  defective  sidewalk:  Who  is  a  traveler:  Contributory 

negligence:  Knowledge  of  defect, 

1.  The  occupant  of  a  corner  building  who,  upon  returning  home 
at  night  and  ilnding  the  front  entrance  locked,  went  upon  the 
sidewalk  around  the  comer  to  a  side  entrance,  was  a  traveler 
upon  the  street  within  the  contemplation  of  sec.  1339,  Stats. 
1898,  giving  a  right  of  recovery  for  injuries  sustained  by  rea- 
son of  any  insufficiency  or  want  of  repair  in  a  street. 
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2.  Plaintiff  was  Injured  at  night  by  stepping  into  a  hole  in  the 
sidewalk  near  his  dwelling.  The  night  was  dark,  and  the 
street  lights  had  been  extinguished.  Plaintiff  had  for  some 
time  known,  generally,  of  the  defective  condition  of  the  walk 
at  or  near  the  place  of  accident,  but  did  not  at  the  time  have 
It  in  mind,  as  he  was  thinking  of  the  serious  nature  of  the 
illness  of  a  friend  he  had  just  left.  Held,  that  the  question  of 
contributory  negligence  was  properly  left  to  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  Orren  T.  Williams,  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  in  favor  of  respond- 
ent for  damages  and  costs  in  the  sum  of  $2,482.74.  The  ac- 
tion is  brought  to  recover  damages  for  personal  injuries  sus- 
tained by  respondent  by  falling  on  the  sidewalk  in  the  street 
of  appellant  city  at  about  9:30  o'clock  on  the  evening  of 
July  11,  1901. 

Eespondent  prior  to  the  date  of  the  accident  had  for  some 
time  occupied  a  portion  of  a  building  at  the  northwest  comer 
of  Twelfth  and  Wine  streets,  in  the  city  of  Milwaukee.  The 
building  had  three  stories.  The  third  story  was  occupied  by 
a  photograph  gallery.  The  first  story,  fronting  on  Twelfth 
street,  was  occupied  by  respondent  as  a  saloon,  over  which 
his  family  resided,  and  through  which  they  were  accustomed 
to  pass  in  going  to  their  living  rooms  above.  The  only  other 
means  of  access  to  these  living  rooms  was  by  a  stairway  on 
Wine  street  The  rear  portions  of  the  first  and  second 
stories  were  rented  to  two  different  families,  who  used  the 
Wine  street  entrance. 

When  plaintiff  arrived  at  his  home  on  the  evening  of  the 
accident,  he  found  the  Twelfth  street  door  leading  to  his 
apartments  locked,  and  he  returned  to  the  street,  to  go  to 
the  Wine  street  entrance.  When  walking  on  the  sidewalk, 
and  about  to  turn  to  enter  the  building,  he  caught  his  foot 
in  a  hole  in  the  sidewalk,  and  was  thrown  to  the  ground,  sus- 
taining the  injuries  for  which  he  claims  damages  in  this  ao^ 
tion. 
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The  seriousness  of  the  injuries  is  unquestioned.  The  de- 
fective condition  of  the  sidewalk  and  appellant's  notice  there- 
of are  admitted.  Respondent  had  been  aware,  generally,  of 
the  defective  condition  of  the  walk  for  several  months  be- 
fore the  accident^  and  it  is  alleged  that  his  want  of  ordinary 
care  contributed  to  produce  the  accident  and  injuries. 

Carl  RungCj  city  attorney,  for  the  appellant,  to  the  point 
that,  the  plaintiff  not  being  such  a  traveler  as  is  contem- 
plated by  the  statute,  the  defendant  is  not  liable,  cited 
Harper  v.  MUwauhee,  30  Wis.  365;  Reed  v.  Madison,  83 
Wis.  171;  Toutloif  v.  Green  Bay,  91  Wis.  490;  Wharton, 
Negligence  (2d  ed.)  767,  §  991;  Richards  v.  Enfield,  13 
Gray,  344;  Leslie  v.  Lewiston,  62  Me.  468;  2  Thompson, 
Kegligence,  755;  Shearman  &  Redf.  Negligence,  §§  370, 
713 ;  Ball  v.  Winchester,  32  N.  H.  435 ;  Stinson  v.  Gardiner, 
42  Me.  248 ;  Willard  v.  Cambridge,  3  Allen,  574 ;  Peek  v. 
Ellsworth,  36  Me.  393 ;  Gilman  v.  Laconia,  55  N.  H.  130 ; 
Sylces  V,  Pawlet,  43  Vt.  446;  Steele  v.  Boston,  128  Mass. 
583 ;  McDougall  v.  Salem,  110  Mass.  21 ;  Kellogg  v.  North- 
ampton,  4  Gray,  65;  Burt  v.  Boston,  122  Mass.  223-227; 
Atwill  V.  Blaiz,  118  Wis.  226,  95  N.  W.  99 ;  Mellen  v.  Mor- 
rill, 126  Mass.  545,  546 ;  Carleton  v.  Franconia  I.  &  S.  Co. 
99  Mass.  216;  Cole  v.  McKee,  66  Wis.  500;  Bowling  v. 
Nuebling,  97  Wis.  350. 

For  the  respondent  there  was  a  brief  by  Lenichcck,  Fair- 
child  &  Boesel,  and  oral  argument  by  F.  T.  Boesel. 

SiEBECKEE,  J.  Respondent  was  injured  on  the  evening 
of  July  11,  1901,  by  falling  on  the  sidewalk  in  the  street 
adjacent  to  the  building  occupied  by  him  as  a  tenant.  It 
appears  that  he  was  called  to  the  house  of  an  acquaintance, 
some  distance  from  his  home  and  place  of  business,  at  about 
8  o'clock  in  the  evening.  Upon  his  return,  at  about  9  o'clock, 
he  found  the  entrance  to  his  saloon  and  dwelling  apartments 
locked.    Being  unable  to  enter,  he  returned  to  the  sidewalk. 
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went  to  the  south  comer  of  the  lot,  and  then  westward  on  the 
sidewalk  for  about  sixty  feet,  to  a  point  near  the  side  en- 
trance. Near  this  entrance,  and  when  he  was  about  to 
turn  toward  the  steps  leading  to  the  side  entrance  door,  he 
stepped  into  a  hole  in  the  board  sidewalk,  causing  him  to 
fall,  and  resulting  in  the  injuries  of  which  he  complains. 
Respondent  had  known,  generally,  the  defective  condition  of 
the  walk  at  or  near  the  place  of  accident  for  some  time  be- 
fore the  accident  occurred.  He  testifies  that  he  was  think- 
ing of  the  serious  nature  of  the  sickness  of  the  friend  he 
had  just  left,  and  did  not  at  the  time  have  in  mind  the  de- 
fective condition  of  the  walk  He  also  stated  that  the  street 
lights  were  extinguished  at  the  time,  and  that  the  night  was 
dark,  on  account  of  a  foggy  mist  The  defect  consisted  of  a 
hole  in  the  board  walk.  It  also  appeared  that  there  were  a 
number  of  similar  defects  in  the  walk  near  the  place  of  acci- 
dent, and  that  these  had  existed  for  some  months.  The  ap- 
pellant city  oifered  no  testimony  in  the  case. 

It  is  contended  that  respondent  was  not  a  traveler  upon 
the  street,  as  contemplated  by  sec  1339,  Stats.  1898,  giving 
persons  the  right  to  recover  damages  for  injuries  sustained 
by  reason  of  any  insufficiency  or  want  of  repair  in  a  street. 
This  is  asserted  upon  the  ground  that  respondent  was  a  ten- 
ant of  a  part  of  the  building  abutting  upon  the  street  in 
question,  and  was  using  the  sidewalk  merely  as  such  occu- 
pant of  the  abutting  premises,  and  not  as  a  traveler  upon 
the  public  highway.  Respondent  used  the  walk,  as  shown 
by  the  evidence,  in  all  respects  the  same  as  persons  ordinarily 
use  sidewalks,  and  his  mode  of  travel  did  not  differ  from  the 
use  he  made  of  the  sidewalks  in  passing  over  them  on  his 
previous  trip  that  evening  It  is  not  disputed  but  that  he 
retraced  his  steps  from  the  entrance  door  to  his  apartments 
of  the  building  to  the  sidewalk,  then  walked  upon  it  for  the 
purpose  of  passing  to  the  comer  of  Twelfth  and  Wine  streets, 
thence  westerly  for  about  sixty  feet  to  the  point  of  his  desti- 
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nation,  and  before  turning  from  his  travel  he  came  in  con- 
tact with  the  defect  in  the  street  Under  such  circumstances, 
respondent  must  certainly  be  deemed  to  be  using  the  streets 
for  the  ordinary  purposes  of  a  traveler,  and  any  injury  caused 
him  by.  an  insufficiency  or  want  of  repair  will  entitle  him 
to  recover  the  dainages  resulting  to  him,  if  free  from  any 
want  of  ordinary  care  contributing  to  the  result 

It  is  urged  the  court  should  have  directed  the  jury  to  find 
upon  the  evidence  that  respondent  was  guilty  of  contributory 
negligence.  It  is  unnecessary  to  give  further  details  of  the 
evidence  upon  this  branch  of  the  case.  The  case  presents  a 
state  of  facts  from  which  it  cannot  be  said  that  respondent's 
want  of  ordinary  care  in  traveling  on  the  street  at  the  time 
and  place  in  question  is  clearly  established.  As  stated  in 
Collins  V.  JanesviUe,  111  Wis.  348,  87  N.  W.  241,  1087: 

"The  law  is  that  if  a  person  knows  of  a  dangerous  defect 
in  a  sidewalk  and  is  injured  thereby,  it  is  presumed,  in  the 
^absence  of  evidence  to  the  contrary,  that  he  remembered  it 
and  was  negligent,  but  that  the  presumption  is  rebutt<ible 
and  gives  way  so  readily  to  explanatory  circumstances  that 
any  reasonable  excuse  for  the  forgetfulness  is  sufficient  to 
<?arry  the  case  to  the  jury  on  the  question  of  plaintiff's  con- 
tributory negligence." 

Upon  the  facts  and  circumstances  of  the  case,  the  court 
properly  submitted  this  question  to  the  jury.  We  find  no 
«rror  in  the  casa 

By  the  Court. — Judgment  affirmed. 
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Wysocki,  by  guardian  ad  litem.  Respondent,  vs.  Wisoonsir 
Lakes  Ice  &  Cartage  Company,  Appellant. 

February  27— March  22,  1904. 

Master  and  servant:  Injury  by  vicious  horse:  Vice-principal  or  co- 
employee  f  Evidence  of  authority:  Impeachment  of  witnesses ^ 
Improper  remarks  of  counsel:  Instructions  to  jury:  Excessive 
damages. 

1.  In  an  action  for  injuries  to  a  boy  employed  by  an  ice  company, 

caused  by  the  kick  of  a  vicious  horse  which  he  had  been  di- 
rected by  one  G.,  another  employee,  to  hitch  to  a  cart  for  the 
purpose  of  hauling  ice,  the  evidence  is  held  to  sustain  a  find- 
ing in  the  special  verdict  that  G.  had  authority  to  represent 
the  company  in  designating  the  particular  horse  to  be  used  in 
the  work. 

2.  Upon  the  question  whether  G.  had  such  authority,  evidence  that 

employees  consulted  him  as  to  their  duties  and  the  repair  of 
Instruments  was  admissible. 

3.  It  being  the  duty  of  the  company  to  furnish  only  reasonably  safe 

horses  to  be  used  by  its  employees  in  its  business,  and  it  ap- 
pearing that  the  horse  in  question  was  vicious  and  had  a  pro- 
pensity to  kick  persons,  that  such  propensity  was  known  to  G. 
before  the  accident,  and  that  in  respect  to  this  matter  G.  was 
not  a  mere  co-employee  of  plaintiff,  but  was  a  vice  principal, 
charged  with  performance  of  the  master's  duty,  the  company 
is  responsible  for  the  consequences  of  G.'s  want  of  ordinary 
care  in  that  regard. 

4.  To  permit  an  impeaching  witness  to  be  asked  whether  the  wit- 

ness sought  to  be  impeached  used  certain  particular  language 
out  of  court,  "or  words  of  like  meaning,"  was  not  error,  on  the 
ground  that  it  made  the  witness  the  judge  as  to  whether  the 
words  used  were  of  "like  meaning,"  since  by  cross-examination 
the  opposing  party  might  ascertain  the  precise  words  used. 

6.  Remarks  of  counsel  in  commenting  to  the  Jury  upon  the  evi- 
dence are  held,  though  technically  objectionable,  not  to  have 
been  prejudicial. 

6.  For  the  trial  court  to  state  that  instructions  are  given  at  the 
request  of  one  party  or  the  other,  though  not  ordinarily  ground 
for  reversal,  is  not  advisable  practice. 
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7.  For  tlie  total  loss  of  one  eye  and  impairment  of  the  other  and 
injury  to  bones  of  the  face,  forehead,  and  skull,  leaving  an 
uneyenness  of  surface,  necessitating  removal  of  a  part  of  the 
bone  coTering  the  brain,  and  causing  continued  pain  and  dis- 
comfort, an  award  of  |8,500  is  held  not  excessive. 

Apptcat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Ossen  T.  Wh-liams,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  recover  damages  for  a  per- 
sonal injury.  Appellant  is  a  corporation  engaged  in  cuttings 
storing,  delivering,  and  selling  ice  in  the  city  of  Milwaukee^ 
and  had  been  so  engaged  for  a  number  of  years  prior  to  the 
alleged  injury.  Bespondent  was  a  servant  of  appellant^  work- 
ing in  and  about  its  icehouse.  At  the  time  of  the  injury  he 
was  fourteen  years  of  age.  On  July  28,  1900,  he  was  di- 
rected by  one  of  appellant's  employees  to  harness  and  hitch 
one  of  its  horses  to  haul  slush  ice  from  the  ioehousa  He 
harnessed  the  horse  as  directed,  and,  when  about  to  grasp 
the  lines  in  order  to  drive  the  horse  to  the  cart,  it  kicked 
him,  striking  him  in  the  face  and  causing  the  loss  of  an  eye 
and  other  serious  injury  to  his  head  and  face.  It  is  alleged 
that  appellant  failed  in  its  duty  of  providing  him  with  a 
safe  horse,  as  an  appliance  wherewith  to  do  his  work,  in 
that  the  horse  named  'TN'i^er''  was  vicious  and  had  a  pro- 
pensity to  kick,  making  him  dangerous  and  imsafe  to  use 
in  appellant's  business.  Kespondent  had  no  notice  of,  nor 
was  he  warned  of,  its  vicious  and  dangerous  propensities  and 
unsafe  condition.  Upon  these  grounds  it  is  claimed  that  ap- 
pellant was  careless  in  providing  him  with  this  horse. 
•  The  jury,  by  special  verdict,  found  the  following  facts: 
The  respondent  was  injured  by  tibe  kick  of  appellant's  horse 
while  in  its  employ.  Ben  Qermershausen,  an  employee  of 
appellant)  who  directed  respondent  to  harness  and  use  this 
horse  in  hauling  slush  ice  from  the  ice  house,  had  authorily; 
from  appellant  to  select  the  horse  to  be  used  in  this  work. 
Vol.  121—7 
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Gennersliausen  knew  prior  to  July  28,  1900,  that  the  horse 
was  vicious  and  had  a  propensi^  to  kick  at  persons.  The 
jury  also  found  that  before  the  accident  this  horse  had  a 
vicious  disposition  to  kick  at  persons,  which  rendered  him 
not  reasonably  safe  to  harness  and  use;  that  appellant^  by 
the  exercise  of  ordinary  care,  would  have  discovered  this  dis- 
position of  the  horse  before  the  accident  happened ;  that  want 
of  ordinary  care  on  appellant's  part  to  furnish  a  reasonably 
safe  horse  was  the  proximate  cause  of  the  injury;  and  that 
respondent  was  not  guilty  of  any  want  of  ordinary  care,  con- 
tributing to  the  injury.  They  found  that  $8,500  would  com- 
pensate respondent  for  his  injuries.  The  court  awarded 
judgment  for  this  amount^  with  costs.  From  this  judgment 
this  appeal  is  taken. 

C.  H.  Van  Alstine,  for  the  appellant,  contended,  inter 
alia,  that  after  the  master  has  furnished  several  horses  for 
use  in  his  business  he  does  not  owe  to  his  servants  a  further 
implied  duty  to  determine  which  of  such  horses  his  servants 
shall  use.  The  selection  of  a  horse  from  several  already  fur- 
nished by  the  master  is  clearly  a  detail  of  the  work  which 
may  properly  be  delegated  to  a  fellow  servant  without  cre- 
ating any  liability  on  the  part  of  the  master.  Webher  v. 
Piper,  109  N.  Y.  496,  499 ;  Ym  den  Heuvel  v.  Naiional  F. 
Co.  84  Wis.  636. 

For  the  respondent  there  was  a  brief  by  Casimir  OonsJci 
and  Kronshage  dk  McOovem,  attorneys,  and  Oscar  M,  Fritz, 
of  counsel,  and  oral  argument  by  Mr.  Oonshi  and  Mr.  Theo. 
Kronshage. 

SiEBECKEB,  J.  Respondent,  a  boy  fourteen  years  of  age, 
was  in  appellant's  employ  at  the  time  he  was  injured  from 
the  kick  of  one  of  the  horses  used  in  its  business,  and  sus- 
tained serious  injuries.  It  is  not  questioned  but  what  ap- 
pellant owed  respondent  the  duty  to  exercise  reasonable  care 
in  furnishing  him  a  reasonably  safe  horse  for  his  use  in  its 
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bxisiness.  A  vital  question^  under  the  facts  of  the  case,  is 
whether  Ben  Germershausen,  one  of  the  appellant's  em- 
ployees, had  authority*to  act  for  it  in  directing  respondent  to 
use  the  horse  designated  by  him  in  performing  the  duties 
imposed  by  the  service.  In  awarding  judgment,  the  court 
held  that  the  answer  to  the  third  question  in  the  special  ver^ 
diet,  finding  Germershausen  had  authority  to  represent  ap- 
pellant in  designating  the  particular  horse  respondent  should 
use  in  his  service,  is  supported  by  the  evidence.  It  is  in 
proof  that  Germershausen  had  been  in  appellant's  employ 
for  a  number  of  years,  that  he  owned  stock  in  the  company, 
and  that,  as  stated  by  the  president  of  the  company,  he  per- 
formed the  service  of  keeping  things  in  order  in  the  absence 
of  the  officers  and  superintendent  At  such  time  he  directed 
other  employees  as  to  the  service  they  were  to  perform,  and 
superintended  them  in  their  work.  He  employed  respond- 
ent^ and  on  different  occasions  he  employed  other  men  for 
appellant  He  testified,  as  to  his  duties,  that  he  at  times  had 
charge  of  some  of  the  men.  On  the  morning  of  the  day  of 
this  accident)  none  of  the  officers  nor  the  superintendent  in 
charge  of  the  work  at  the  icehouse  and  bam  were  present 
when  respondent  came  to  his  work.  Germershausen  was 
jthere,  and  assumed  the  management  of  affairs  in  his  usual 
way.  Eespondent  testifies  that  he  usually  received  his  orders 
from  Germershausen  as  to  the  particular  work  he  was  to  do, 
and  what  horse  to  use.  Other  servants  testify  to  the  same 
effect  as  regards  his  hiring  of  employees,  directing  them  in 
their  work,  and  conducting  appellant's  business  in  the  ab- 
senoe  of  the  officers  and  superintendent,  an'd  particularly  in 
directing  the  work  and  selecting  the  horses  to  be  used  in 
hoisting  and  in  hauling  ice  and  slush.  It  is  not  disputed  that 
respondent  was  directed  by  Germershausen  to  harness  and 
hitch  the  horse  E'igger  to  a  cart  to  haul  slush  ice  at  the  time 
the  injuries  were  sustained.  The  evidence  bearing  on  the 
nature  and  the  manner  of  conducting  appellant's  business 
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sustains  the  conclusion  of  the  court  that  Germershausen  was 
not  a  mere  co-servant  of  respondent  when  he  performed  the 
service  of  conducting  the  business  and  directing  the  em- 
ployees in  carrying  it  on.  In  that  service  he  was  acting  as 
the  agent  of  his  master^  and  performed  the  duties  of  his 
principal.  He  therefore  stood  in  the  place  of  appellant  as 
regards  the  acts  complained  of.  Any  omission  on  his  part 
in  performing  the  duly  owing  to  respondent  under  the  cir- 
cumstances  is  chargeable  to  the  principal. 

The  evidence  tends  to  show  that  Germershausen  had  been 
informed  before  the  accident  that  the  horse  was  vicious  and 
had  kicked  at  persons  in  appellant's  service  who  harnessed 
and  used  him.  Since  Germershausen  was  appellant's  agent 
in  directing  respondent  to  use  the  horse  for  the  purpose  in- 
dicated^ his  knowledge  must  be  deemed  the  knowledge  of  the 
principal.  Appellant  could  discharge  its  duty  toward  re- 
spondent by  furnishing  only  safe  and  gentle  horses  to  be 
used  in  its  business.  If  a  vicious  and  dangerous  one  was 
furnished^  it  must  follow  that  the  servant  who  is  unfortunate 
enough  to  have  the  vicious  and  dangerous  one  assigned  to 
him  is  dealt  with  as  if  no  other  horse  were  furnished  and 
used  in  the  master's  business.  The  court  properly  awarded 
judgment  on  the  verdict^  on  the  grounds  that  the  horse  was 
vicious  and  had  a  propensity  to  kick  at  persons,  that  such 
propensity  was  known  to  Germershausen  before  the  accident, 
and  that  he  was  not  a  co-employee  of  the  respondent,  but  was 
a  vice-principal  as  regards  the  transaction  covered  by  the 
case.  "  Upon  this  subject  see  the  cases  collected  and  cited  in 
the  opinions  of  Dwyer  v.  Am.  Exp.  Co.  82  Wi3.  307,  52 
N.  W.  304;  OJconsJci  v.  Pennsylvania  <t  Ohio  F.  Co^  114 
Wis.  448,  90  N.  W.  429.  The  judgment  must  stand,  unless 
the  court  committed  error  in  some  of  the  other  exceptions 
argued. 

It  is  ufged  that  it  was  an  error  to  put  the  questions  to  im- 
peaching witnesses  in  the  form  giving  the  particular  Ian- 
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gusLgb  the  witness  is  stated  to  have  used  out  of  court>  and 
adding  the  words  "or  words  of  like  meaning^''  or  "words  of 
similar  import."  This  form  of  interrogatory  calls  for  the 
words  of  the  statement  made^  or  giving  them  in  substance. 
In  the  case  of  OotUd  v.  Norfolk  L.  Co.  9  Cush.  388^  it  was 
held  that  an  objection  to  the  inquiry  because  not  calling  for 
the  precise  words  of  the  statement  of  the  witnesses  sought 
to  be  impeached  should  not  prevail  if  lie  witness  called  to 
impeach  can  state  that  which  substantially  contradicts  the 
witness  upon  the  trial  It  is  argued  that  this  practice  should 
not  be  sustained,  because  it  makes  the  witness  judge  whether 
the  words  used  by  the  witness  sought  to  be  impeached  were 
of  like  meaning  or  import  The  right  of  the  opposing  party 
to  cross-examine  the  witness,  and  ascertain  what  the  precise 
words  of  the  statement  in  fact  were,  gives  him  opportunity 
to  protect  his  rights  in  this  regard. 

The  remarks  of  counsel  in  commenting  on  the  evidence  to 
the  jury,  in  the  words,  "I  don't  recollect  that  Ben  Qermers- 
hausen  testified  that  he  had  no  information  that  the  horse 
would  kick,"  though  technically  objectionable,  and  though 
they  might  well  have  been  omitted  by  counsel,  cannot  be 
held  to  have  prejudiced  the  appellant's  case  before  the  jury. 
Xor  do  we  find  prejudicial  remarks  in  other  portions  of  the 
argument  excepted  to. 

Exceptions  are  preserved  to  the  admission  of  testimony, 
•over  appellant's  objections,  tending  to  show  that  employees 
consulted  Grermershausen  concerning  their  duties  and  the 
repair  of  instruments  used  by  them  in  their  service.  We  find 
no  error  in  the  ruling. 

.  A  large  number  of  requests  for  instructions  were  submitted 
by  appellant  The  court  gave  some  of  these,  and  rejected 
others.  We  have  examined  those  rejected  and  those  given  by 
the  courts  and  find  the  instructions  given  by  the  court  fully 
cover  and  embody  the  rules  of  law  applicable  to  the  case. 
The  practice  of  the  trial  court  in  characterizing  the  instruo- 
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tions  requested  by  one  party  or  the  other,  thou^  not  ordi-^ 
narilj  deemed  to  be  grounds^  for  reversible  error,  is  not  ad- 
visable, and  the  court  should  not  make  a  distinction  between 
instructions  originating  with  the  court  and  those  presented 
by  either  counsel  See  Ovizman  v.  Clancy,  114  Wis,  589, 
90  N.  W.  108L 

The  verdict  is  assailed  upon  the  groimd  that  the  damages 
were  excessive.  The  evidence  as  to  the  nature  and  extent  of 
the  injuries  sustained  is  to  the  effect  that  there  is  a  total  loss 
of  one  eye,  and  some  impairment  of  the  other;  that  bones  of 
the  face,  forehead,  and  skull  were  injured,  and  left  an  un- 
evenness  of  the  surface.  A  part  of  the  bone  covering  the 
brain  had  to  be  removed,  leaving  the  brain  without  natural 
protection  over  this  area.  The  injuries  were  veiy  painful, 
and  still  cause  pain  and  much  discomfort  Upon  these  facts 
as  to  the  nature  and  extent  of  the  injury,  we  cannot  say  that 
the  jury  awarded  an  excessive  amount  as  damages. 

We  find  no  error  in  the  record  upon  which  judgment 
should  be  reversed. 

By  the  Court. — Judgment  of  the  circuit  court  is  affirmed. 


Lemkb,  Bespondent,  vs.  Dibtz,  imp..  Appellant 

Felffuary  tO^March  22, 1904, 

Tradenames:  Proprietary  medicines:  Imitations:  Deception  of  puhlior 

Equitable  relief. 

Wliere  the  reputation  of  a  proprietary  medicine  was  partly  due 
to  the  long  experience  and  great  care  of  a  physician  who  man- 
ufactured it  for  many  years,  the  use,  after  his  death,  by  a  sub- 
sequent manufacturer,  of  labels  bearing  such  physician's  name 
in  a  way  to  indicate  that  he  was  still  living  and,  if  not  himself 
preparing  the  medicine,  was  at  least  superintending  its  manu- 
facture, is  held  such  a  deception  of  the  public  that  a  court  of 
equity  will  not  lend  its  aid  to  protect  the  manufacturer  from 
Infringements  or  imitations  of  his  tradenames  or  labels. 


22]  JANUARY  TERM,  1904.  103 

Lemke  y.  Dietz,  121  Wis.  102. 

Apptcat.  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawbengb  W.  Halsby,  Circuit  Judge.    Reversed, 

This  is  an  action  in  equily  to  enjoin  the  infringement  of 
alleged  trademarks  and  to  prevent  unfair  competition  in 
trade.  The  defendant  Dietz  demurred  generally  to  the  comr 
plaint^  and  appeals  from  an  order  overruling  the  demurrer. 

The  complaint  states^  in  substance,  that  on  and  for  many 
years  before  May  1,  1883,  the  defendant  F.  A.  Sabine  and 
one  A.  J.  Lemke  were  partners  in  business  under  the  name 
of  the  F.  A.  Sabine  Medicine  Company,  and  were  manufactr 
uring  numerous  medicinal  compounds  under  formulae  owned 
by  them,  and  were  selling  the  same  in  many  states  in  pack* 
ages  and  bottles  under  the  general  name  and  trademark  of 
the  Sabine  medicines,  among  which  compounds  were  "Sa- 
bine's World's  Relief'  and  "Sabine's  World's  ReUef  No.  2," 
together  with  thirteen  other  remedies,  not  necessary  to  be 
specifically  named  here,  but  each  having  a  name  in  which 
the  word  "Sabine"  or  "Dr.  Sabine"  occupies  the  chief  place 
(e.  g.,  "Sabine's  Blackberry  Soothing  Drops,"  'TDr.  F.  A. 
Sabine's  Bone  Liniment") ;  that  the  packages  and  bottles  in 
which  all  these  compounds  have  been  and  now  are  sold  have 
always  borne  the  said  names  and  trademarks  as  their  chief 
distinguishing  mark,  and  long  prior  to  May  1,  1883,  had 
acquired  a  high  reputation  as  valuable  medicinal  specifics, 
under  the  name  of  Sabine  medicines,  and  the  name  "Sabine" 
had  thus  acquired  a  peculiar  and  distinctive  value  in  con- 
nection with  said  medicines;  that  on  May  1,  1883,  in  con- 
sideration of  $4,000  paid  by  Lemke  to  Sabine,  said  Sabine 
sold,  assigned,  and  set  over  to  said  Lemke  all  his  right  and 
interest  in  said  business,  and  in  said  compounds  and  form- 
ulse,  trademarks,  and  names,  and  the  right  to  use  the  same, 
and  covenanted  and  agreed  not  to  manufacture  or  sell  the 
same,  or  any  other  compound  bearing  the  name  of  the  Sabine 
medicines,  or  to  use  said  trademarks  or  names  within  the 
United  States,  or  to  uise  the  name  of  Sabine  in  connection 
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with  similar  or  like  compouiids,  or  to  allow  others  so  to  do; 
that  from  and  after  May  1, 1883^  said  A.  J.  Lemke  continued 
to  manufacture  and  sell  said  medicines  under  said  names 
and  trademarks^  and  to  carry  on  the  business  theretofore  con- 
ducted by  said  partnership,  until  December,  1893,  when  said 
Lemke  died  at  Milwaukee,  and  that»  by  virtue  of  probate 
proceedings  duly  had,  the  plaintiff  thereafter  became,  by 
virtue  of  the  will  of  said  deceased  and  the  assignment  of  the 
probate  court,  the  lawful  owner  of  said  business  and  all  its 
good  will,  rights,  trademarks,  and  formula  aforesaid,  and 
the  plaintiff  has  continued  since  the  death  of  said  A.  J. 
Lemke  to  carry  on  said  business,  and  now  does  carry  on  the 
same;  that  by  reason  of  the  long  experience  and  the  care  of 
said  A.  J.  Lemke  and  the  plaintiff  in  the  said  business,  and 
the  good  quality  of  the  said  compounds,  the  same  have  ao- 
quired  a  high  reputation  and  extensive  sale  in  the  United 
States,  and  are  a  source  of  great  profit,  and  are  known  to  the 
public  by  the  aforementioned  tradenames,  trademarks,  and 
devices;  that  the  defendant  Sabine,  after  said  sale  to  said 
Lemke  and  down  to  the  present  time,  has  wrongfully  pre- 
pared and  sold  at  Milwaukee  and  elsewhere  imitations  of 
plaintiff's  said  compounds  put  up  in  similar  packages  and 
bottles,  with  similar  labels  and  trademarks;  that  the  com- 
pounds called  "World's  Relief  and  "World's  Relief  No.  2'^ 
are  in  the  greatest  demand  of  any  of  said  medicines;  that 
they  have  always  been,  and  are  now,  sold  in  glass  bottles, 
with  wrappers  and  labels,  of  which  copies  are  attached  to  the 
complaint. 

(These  wrappers  contain  on  the  front  the  words  "Sabine's 
World's  Relief,"  displayed  upon  the  representation  of  a 
globe,  under  this  device  being  the  following  legend :  "Sabine's 
World's  Relief  No.  2.  For  pain  in  the  stomach,  cholera, 
cholera  morbus,  colic,  cramps  and  diarrhcea.  It  is  an  in- 
stant cure  for  pain.  Internal  remedy.  Price  25  cents.  Dr. 
A.  J.  Lemke,  Milwaukee,  Wis."    On  one  side  of  the  pack- 
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age  is  the  following  legend :  "Sabine's  World's  Eelief  No,  2. 
Observe  the  name,  Dr.  A.  J.  Lemke,  without  which  none  is 
genuine."  Upon  the  other  side  is  the  following  legend  in 
the  German  language :  "Sabine's  World's  Relief  No.  2.  Cures 
pain  in  the  stomach,  cholera  morbus,  cholera,  colic,  cramps 
and  diarrhoea.  Internal  remedy.  Price  25  cents.  Dr.  A.  J. 
Lemke,  Milwaukee,  Wis."  Smaller  labels  apparently  placed 
upon  the  bottles  contained  directions  in  both  German  and 
English  for  the  use  of  the  medicine,  with  the  following  cau- 
tion at  the  bottom :  "None  genuine  imless  the  name  Dr.  A.  J. 
Lemke  is  on  the  labeL    Dr.  A.  J.  Lemke.") 

The  complaint  further  alleges  that  the  defendant  Sabine 
is  offering  for  sale  and  selling  in  lililwaukee  and  elsewhere 
an  imitation  of  the  said  World's  Kelief  No.  2  in  similar 
bottles,  and  inclosed  in  wrappers  bearing  similar  labels  to 
those  used  by  the  plaintiff,  copies  of  which  wrappers  and 
labels  are  attached  to  the  complaint  (these  last-mentioned 
wrappers  and  labels  are  close  imitations,  in  style  and  type, 
of  the  plaintiff's  wrappers  and  labels,  and  almost  identical 
in  verbiage,  save  that  they  omit  the  name  "Lemke,"  and  in- 
sert at  the  bottom  the  name  "Dr.  William  A.  Sabine  Medi- 
cine Compigiy,  Buffalo,  N.  Y.,  and  Milwaukee,  Wis.") ; 
that  said  imitations  are  calculated  to  deceive  purchasers,  and 
actually  have  misled  and  still  do  mislead  many  to  buy  the 
Bame,  believing  that  they  are  buying  the  genuine  articles 
manufactured  by  the  plaintiff,  whereby  the  plaintiff's  busi- 
ness and  her  profits  have  been  greatly  diminished ;  that  the 
said  imitations  are  of  greatly  inferior  quality,  and  do  not 
possess  the  medicinal  qualities  possessed  by  the  plaintiff's 
articles ;  that  by  reason  thereof  the  reputation  of  the  plaint- 
iff's articles  and  her  business  and  profits  have  been  greatly 
injured;  that  the  defendant  Dietz  is  the  owner  of  a  drug 
fltore  in  Milwaukee,  and  has  associated  himself  with  the  de- 
fendant Sabine  for  the  purpose  of  turning  out,  without  li- 
cense, imitations  of  the  aforesaid  medicines,  with  full  knowl- 
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edge  of  the  premises,  and  in  wilful  disregard  of  the  plaint- 
iffs rights;  that  the  defendant  Sabine  has  been  financially 
poor,  and  that  Dietz  is  financially  well  off,  and  has  fumishe<? 
Sabine  with  means  to  conduct  the  said  business,  and  that 
since  Dietz's  connection  with  Sabine,  and  especially  since 
the  beginning  of  the  year  1903,  the  defendants  Dietz  and 
Sabine  have  made  such  efforts  and  employed  such  means  ias 
will  utterly  and  totally  destroy  the  plaintiffs  business,  unless 
relief  is  granted ;  that  by  reason  of  the  premises  the  plaintiff 
has  been  injured  in  the  sum  of  $10,000;  and  that  she  has 
no  adequate  remedy  at  law.  Judgm&t  is  demanded  that  the 
defendants  be  enjoined  from  selling  or  offering  for  sale  any 
imitations  of  the  plaintiff's  compounds,  or  any  compound 
bearing  the  aforementioned  names  or  trademarks,  or  imita- 
tions thereof,  or  imitations  of  the  plaintiffs  labels ;  also  that 
the  defendants  account  for  profits ;  and  that  the  plaintiff  have 
judgment  for  damages. 

For  the  appellant  there  was  a  brief  by  N.  B:  Neelen  & 
F.  W.  Houghton,  and  oral  argument  by  Mr,  Houghton. 

Otto  A,  Lemke,  for  the  respondent. 

WiNSLow,  J.  We  shall  assume,  for  the  purposes  of  thit 
opinion,  that  the  genuine  "Sabine's  World's  Relief  No.  2"" 
possesses  all  the  medicinal  virtues  attributed  to  it  by  the 
complaint  and  the  labels ;  that  it  is  an  instant  cure  for  pain, 
as  the  label  assures  us ;  and  that  upon  its  introduction,  in  ap- 
propriate doses,  into  the  human  system,  pain  in  the  stomachy 
cholera,  cholera  morbus,  colic,  cramps,  and  similar  ailments 
flee  away.  Such  a  remedy  is  surely  entitled  to  the  name 
"World's  Relief,"  though  why  it  should  be  called  "World's 
Relief  No.  2"  is  difficult  to  understand.  One  feels  a  long- 
ing to  know  what  greater  feats  of  healing  are  accomplished 
by  "World's  Relief  No.  1,"  when  so  inestimable  a  medical 
blessing  is  called  "No.  2 ;  "  but  upon  this  point  the  complaint 
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throws  no  lights  and  we  seem  destined  to  remain  in  igno- 
rance, imless,  indeed,  we  join  those  vast  throngs  which  we 
are  bound  to  believe  are  hurrying  to  the  drug  stores  of  the 
land  to  purchase  the  Sabine  medicines,  and,  by  the  expen- 
diture of  a  quarter  of  a  dollar,  learn  what  greater  miracles  in 
therapeutics  are  accomplished  by  the  "World's  Relief  No.  1." 

As  said  in  the  beginning,  however,  we  assume  that  the 
medicinal  compound  which  it  is  claimed  has  been  imitated 
and  counterfeited  possesses  substantially  the  merits  claimed 
for  it.  Courts  have  sometimes  refused  to  intervene  on  be- 
half  of  the  owners  of  a  proprietary  medicine  on  the  groxmd 
of  the  falsity  of  the  claims  made  as  to  its  healing  quality,  but 
this  has  always  been  after  trial,  when  the  falsity  had  been 
proven  by  sufficient  evidence,  and  not  upon  demurrer. 

The  complaint,  when  fairly  and  reasonably  construed, 
shows  that  the  plaintiff  is  the  owner  of  the  right  to  manu- 
facture the  medicine  and  use  the  tradenames  and  labels  in 
question,  save,  perhaps,  for  one  feature  hereafter  noticed, 
and  that  those  rights  are  valuable  rights.  We  think  it  also 
appears  from  the  complaint  that  both  defendants  have  placed 
in  the  market  imitations  of  said  medicine,  with  wrappers  and 
labels  well  calculated  to  deceive,  and  which  in  fact  do  de- 
ceive, the  public,  and  have  thereby  injured  the  plaintiff's 
reputation  and  business.  From  these  facts,  irrespective  en- 
tirely of  the  question  of  trademark,  which  we  do  not  decide, 
we  think  it  dear  that  a  case  of  unfair  competition  in  busi- 
ness by  the  imitation  of  packages  and  labels  is  alleged,  except 
for  one  consideration,  now  to  be  stated. 

The  principle  is  settled  that  a  substantial  lack  of  truth 
in  a  trademark  or  trade-label  debars  it  from  protection  at  the 
hands  of  a  court  of  equity.  There  may  be  no  way  of  stopping 
the  deception  which  the  plaintiff  is  practicing  on  the  public, 
but  a  court  of  equity  will  not  lend  its  aid  to  give  the  plaintifl 
a  monopoly  in  such  deception.     This  is  simply  an  applica- 
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tion  of  familiar  principles,  which  are  nowhere  better  stated, 
perhaps,  than  by  Vice  Chancellor  Shadwell  in  the  old  case 
of  Pidding  v.  How,  8  Simons,  477,  thus : 

"It  is  a  clear  rule  laid  down  by  courts  of  equity  not  to  ex- 
tend their  protection  to  persons  whose  case  is  not  founded  in 
truth." 

This  rule  has  been  most  frequently  applied  in  cases  where 
it  has  appeared  by  the  evidence  that  the  trademark  or  label 
•contains  false  statements  as  to  the  qualities  or  ingredients  of 
the  merchandise.  Browne,  Trademarks  (2d  ed.)  §  71.  The 
rule,  however,  is  by  no  means  confined  to  misrepresentations 
of  this  description.  It  extends  as  well  to  false  statements  as 
to  the  identity  of  the  manufacturer.  Manhattan  Medicine  Co. 
V.  Wood,  108  U.  S.  218,  2  Sup.  Ct.  436;  Siegert  v.  Abbott, 
61  Md.  276 ;  Pidding  v.  How,  supra;  Joseph  v.  Macowsky,  96 
Cal.  618,  31  Pac.  914, 19  L.  R.  A.  63 ;  Alaska  Packers'  Asso. 
V.  Alaska  Imp.  Go.  60  Fed.  103.  This  lastrnamed  case  is  in- 
structive on  this  point.  It  was  a  suit  in  equity  for  infringe- 
ment of  a  trademark.  The  plaintiff  was  the  assignee  of  the 
Aleutian  Islands  Fishing  &  Mining  Company,  which  had 
established  a  station  for  canning  salmon  on  the  island  of 
Kodiak,  Alaska.  The  complaint  alleged  that  this  last-named 
company  had  used  only  the  best  quality  of  salmon,  and  exer- 
<;ised  great  care  and  skill  in  packing,  so  that  it  acquired. a 
very  high  reputation,  and  built  up  a  very  large  business,  and 
used  a  certain  described  trademark  or  brand  upon  its  cans 
by  which  said  salmon  were  known,  and  that  said  company 
leased  its  properties  to  the  plaintiff,  and  assigned  to  the 
plaintiff  the  good  will  of  the  business,  its  labels,  brands,  and 
trademarks,  and  that  the  defendant  was  imitating  the  said 
trademark  or  brand.  The  label  contained  the  statement  that 
the  salmon  was  packed  ''by  the  Aleutian  Islands  Fishing  & 
Mining  Co.,"  which  was  entirely  false,  and  for  this  reason 
it  was  held  that  the  plaintiff  was  not  entitled  to  relief  in 
equity.    In  that  case  it  was  admitted  by  plaintiff's  counsel, 
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and  we  think  advisedly,  that  in  a  case  where  the  reputation 
and  value  of  an  article  is  due  to  some  peculiar,  personal,  in- 
dividual skill  or  genius  of  Ae  original  manufacturer,  an  as- 
signee of  the  business  should  state  the  faQt  that  he  is  the 
assignee  in  his  labels,  and  cannot  rightfully  represent  to  the 
public  that  the  article  is  still  made  by  the  original  manu- 
facturer; but  he  claimed  that  the  principle  did  not  apply  to 
an  ordinary  article  of  manufacture,  such  as  canned  salmon. 
The  court,  however,  held  that  the  principle  did  apply  to  the 
case,  because  the  complaint  alleged  that  the  care,  skill,  and 
expertness  of  the  original  manufacturer  had  given  the  sahnon 
its  high  reputation.  A  fortiori  should  the  rule  apply  to  a 
medicinal  compound  like  the  World's  Relief  No.  2.  It 
claims  for  itself  great  virtues.  Naturally,  the  citizen  afflicted 
with  cholera  or  doubled  up  with  colic  will  ask,  as  he  inspects 
the  bottle  on  the  druggist's  counter:  ^'Who  makes  it?  What 
assurance  have  I  that  it  will  do  what  the  label  says  ?"  And 
turning  to  the  label,  he  will  find  there  the  name  of  Dr.  A.  J. 
Lemke,  Milwaukee,  Wis.  True,  the  label  does  not  say  cate- 
gorically that  Dr.  A.  J".  Lemke  manufactures  it,  but  that  is 
the  natural  and  almost  inevitable  inference  to  be  drawn  from 
the  various  labels.  This  information  is  quite  reassuring  to 
the  sufferer.  We  all  know  how  we  trust  the  physician's  word 
in  sickness,  and,  when  we  find  a  patent  medicine  which  pur- 
ports to  be  prepared  by  a  physician,  the  inclination  to  re- 
gard it  as  necessarily  superior  to  a  preparation  put  forth  by 
a  layman  is  well  known.  The  fact  is,  in  a  certain  degree, 
a  guaranty  that  the  medicine  has  some  merit.  In  the  pres- 
ent case  the  complaint  alleges  that  the  long  experience  and 
great  care  of  Albert  J.  Lemke  had  contributed  to  the  repu- 
tation of  the  medicine,  but  that  Albert  J.  Lemke  died  in  De- 
cember, 1893,  since  which  time  the  plaintiff,  as  his  legatee, 
has  carried  on  the  busines  and  made  the  medicine,  and  has 
sent  it  forth  on  its  healing  and  soothing  mission  with  the 
false  assurance  on  every  bottle  that  Albert  J,  Lemke  was  still 
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living  at  Milwaukee  and  was  actively  superintending  the 
manufacturei  if  not  preparing  it  in  person.  We  can  but 
Tcgard  this  as  a  substantial  false  statement  of  a  very  ma- 
terial fact.  If  it  was  desired  to  assure  the  public  that  this 
was  the  same  medicine  prepared  by  Dr.  A.  J.  Lemke,  and 
after  his  formula^  those  f act9  could  have  been  easily  stated, 
and  there  would  have  been  no  deception.  Our  statute  rec- 
ognizes that  proprietary  medicines  should  only  be  prepared 
by  a  physician  or  registered  pharmacist^  by  permitting  their 
sale  in  sealed  packages  on  which  are  printed  the  name  of  the 
contents^  the  directions  for  using,  and  the  name  of  the  physi- 
cian or  pharmacist  by  whom  prepared,  and  apparently  does 
not  permit  the  general  sale  of  any  proprietary  medicines 
compounded  within  this  state  which  do  not  comply  with 
these  requirements.    Sec.  1409gr,  Stats.  1898. 

For  the  reasons  stated,  the  demurrer  to  the  complaint 
should  have  been  sustained. 

By^the  Court. — Order  reversed,  and  action  remanded  with 
directions  to  sustain  the  demurrer. 


The  State  ex  eel.  Jones,  Appellant,  vs.  Chambeb  of 
CoMMEBCE  OF  THE  CiTY  OF  MILWAUKEE  and  others.  Re- 
spondents. 

February  29— March  22,  IOO4, 

Contracts:  Delivery  upon  condition  precedent:  Parol  evidence:  Bale 

of  membership  in  chamber  of  commerce. 

Parol  evidence  is  admissible  to  show  that  a  writing  signed  and 
delivered  was  not  to  become  binding  as  a  contract  until  the 
happening  of  some  event  or  the  ascertainment  of  some  fact. 
Thus,  it  may  be  shown  by  parol  that  the  transfer,  by  indorse- 
ment and  delivery,  of  a  certificate  of  membership  in  a  chamber 
of  commerce  was  not  to  take  effect  in  case  an  agent  of  the 
vendor  had  already  disposed  of  the  membership. 
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AppEAii  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabren  D.  Tabrant,  Circuit  Judge.    Affirmed. 

Mandwmus  action  to  compel  the  defendant  Chamber  of 
Commerce  to  cause  a  notice  of  the  transfer  of  a  certificate  of 
membership  in  the  corporation  from  William  F.  Host  to 
the  relator^  to  be  posted  on  the  bulletin  board  in  the  exchange 
rooms  of  such  chamber,  and  to  transfer  such  membership  to 
him  upon  the  books  of  the  corporation  and  issue  to  him  a 
proper  certificate  evidencing  his  status  in  respect  to  the  cor- 
poration,  and  to  recognize  him  as  a  member  thereof  in  good 
standing.  Issue  was  joined  by  a  return  to  the  alternative 
writ  of  mandamus  and  a  traverse  thereof,  which  was  tried 
by  the  court,  these  facts  being  elucidated  from  the  evidence: 

March  14,  1901,  Greorge  H.  Salentine  owned  a  certificate 
of  membership  in  the  defendant  corporation,  which,  on  that 
day,  he  sold  to  B.  H.  Dally.  Such  proceedings  were  there- 
after taken  that  such  membership  was  duly  transferred  to 
Dally  on  the  books  of  the  corporation.  Prior  to  February  1, 
1901,  William  F.  Host  owned  a  certificate  of  membership 
in  such  corporation,  which  membership  on  that  day  he  ver^ 
bally  authorized  William  J.  Langson  to  sell.  March  21, 
1901,  Langson  executed  his  said  power  by  selling  such  mem- 
bership to  John  Geddes.  Thereafter  such  proceedings  were 
duly  taken  that  the  membership  represented  by  such  cer- 
tificate was  duly  transferred  upon  the  books  of  the  corpora- 
tion to  said  Geddes.  March  21,  1901,  before  the  sale  afore- 
said, George  H.  Salentine  applied  to  Host  to  purchase  his 
said  membership  certificate  and  was  informed  of  Langson's 
authority  and  that  he  could  have  the  certificate  for  $75  if 
Langson  had  not  disposed  of  the  membership.  That  was 
agreed  to.  Host  thereupon  indorsed  the  certificate  in  blank 
and  delivered  it  to  Salentine,  .stipulating  that  if  it  should 
turn  out  that  Langson's  authority  had  theretofore  been  exe- 
•cuted,  the  paper  should  be  returned.  Salentine  gave  Host 
a  note  fdr  $75,  which  was  to  be  in  payment  for  the  certificate. 
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Host  learned  later  of  the  sale  by  Langson  to  Geddes,  and 
thereupon  demanded  back  the  certificate^  at  the  same  time 
tendering  the  $75  note.  Salentine  refused  to  accept  the  lat- 
ter or  give  back  the  former.  August  15,  1901,  the  relator 
was  duly  elected  to  be  a  member  of  the  defendant  corpora- 
tion, subject  to  compliance  by  him  with  the  subsequent  con- 
ditions requisite  thereto.  September  5,  1901,  he  presented 
to  the  secretary  of  the  corporation  the  Host  certificate  en- 
dorsed as  aforesaid,  and  demanded  that  a  notice  of  the  trans- 
fer from  Host  to  the  relator  should  be  posted  as  required  by 
the  laws  of  the  corporation,  at  the  same  time  tendering  the 
certificate  of  membership  and  member^s  admission  ticket  for 
cancellation,  and  oflfering  to  pay  the  regular  fee  of  $25.  The 
demand  and  offer  were  refused. 

On  those  facts  the  trial  court  found  that  no  title  to  the 
Host  certificate  passed  from  him  to  Salentine  or  from  Salen- 
tine to  the  relator,  and  that  the  defendants  were  entitled  to 
have  the  petition  for  the  writ  of  mandamus  and  the  writ  dis- 
missed with  costs.    Judgment  was  so  rendered. 

Adolph  Huehschmann,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Miller,  Noyea  di 
Miller,  and  oral  argument  by  Oeorge  H.  Noyes. 

Maeshall,  J,  It  is  considered  that  the  findings  of  the 
trial  court,  properly  understood,  are  supported  by  the  evi- 
dence. True,  it  does  not  appear  that  Langson  had,  prior  to 
the  transaction  between  Host  and  Salentine,  actually  sold 
the  certificate,  but  he  had  parted  with  the  membership  which 
it  represented  to  the  extent  of  fully  executing  the  power  dele- 
gated to  him.  He  had  contracted  it  to  Geddes  as  he  was  au- 
thorized to  do,  so  that  the  latter  was  in  a  position  to  call 
upon  Host  with  effect  to  perform  by  turning  over  the  paper. 
That  is,  he  had,  as  counsel  for  respondents  suggest,  done  just 
what  was  understood  between  Host  and  Salentine  would,  if 
it  occurred,  render  the  delivery  of  the  certificate  to  the  latter 
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ineffectual.  The  minds  of  Salentine  and  Host  met  on  the 
proposition  that  if  it  should  turn  out  that  Langson,  prior  to 
the  delivery  of  the  certificate  to  Salentine,  had  executed  his 
authority,  then  Salentine  was  to  be  deemed  to  be  a  mere 
holder  of  the  paper  for  Host.  It  was  a  plain  case  on  the 
findings  and  the  evidence  of  the  manual  tradition  of  a  paper 
having  the  form  of  a  contract,  but  which  was  not  intended 
to  have  that  effect  till  the  happening  of  some  condition  pre- 
cedent resting  in  paroL 

The  rule  applicable  to  the  facts  as  ^bove  stated  is  well 
established  {Nutting  v.  Minnesota  F.  Ins.  Co.  98  Wis.  26, 
73  N.  W.  432),  as  is  also  the  rule  that  it  is  not  to  be  applied 
except  in  cases  falling  clearly  within  its  principles  {lliome 
V.  ^tna  Ins.  Co.  102  Wis.  593,  596,  78  K  W.  920).  The 
idea  is  this :  A  paper  having  the  form  of  a  contract  may  be 
delivered  to  take  effect  upon  condition  precedent.  In  that 
case  there  is  no  contract  in  fact  till  the  contingency  happens 
stipulated  by  the  parties.  As  there  is  no  contract  in  advance 
of  such  event,  proof  of  the  parol  agreement  in  that  regard 
is  not  an  attempt  to  vary  a  written  contract.  That  doctrine 
cannot  be  extended  to  include  the  delivery  of  a  contract  to 
take  effect  thereby,  but  to  be  terminated  upon  the  happening 
of  a  condition  subsequent.  In  such  circumstances  contractual 
relations  commence  by  the  delivery  of  the  paper,  so  proof 
of  a  contemporaneous  parol  agreement  that  it  shall  cease 
upon  the  happening  of  some  stipulated  event  would  be  plainly 
an  attempt  to  vary  a  written  contract  by  parol.  An  instruc- 
tive discussion  of  this  is  found  in  Ware  v.  Allen,  128  U.  S. 
690,  9  Sup.  Ct  174,  where  as  in  this  case  there  was  an  ex- 
change of  papers,  one  party  delivering  to  the  other  a  con- 
tract, in  form,  and  receiving  back  certain  promissory  notes 
in  consideration  thereof,  it  being  agreed  at  the  time  that 
whether  the  transaction  should  constitute  a  contract  or  not 
should  depend  upon*  the  legal  opinion  of  one  or  the  other  of 
two  attorneys  mentioned  as  to  its  validity.  The  opinion  was 
Vol.  121  —  8 
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adverse,  and  it  was  held  that  the  paper  never  took  effect, 
hence  that  parol  evidence  in  regard  to  the  circumstances  of 
its  delivery  was  not  an  attempt  to  vary  a  written  contract, 
the  court  saying,  in  effect^  quoting  with  approval  from  Pym 
V.  Campbell,  6  El.  &  Bl.  370,  373 :  Evidence  to  show  that  a 
written  agreement  was  conditional  is  to  be  distinguished 
from  evidence  to  show  that  there  never  was  any  written 
agreement  A  paper  being  signed  and  delivered,  coupled 
with  an  understanding  that  it  shall  not  be  an  agreement  till 
the  happening  of  some  particular  event,  the  party  receiving 
it  cannot  fix  the  sam©  upon  the  other  as  an  agreement  till 
the  happening  of  such  event.  The  distinction  in  point  of 
law  is  that  evidence  to  vary  the  terms  of  an  agreement  in 
writing  is  not  admissible;  but  evidence  to  show  that  there 
is  no  agreement  at  all  is  admissible. 

This  courtj  in  Thome  v.  JEtrui  Ins.  Co.,  supra,  suggested 
pointedly  the  importance  of  not  mistaking  a  writing  delivered 
as  a  contract,  to  be  extinguished  upon  the  happening  of  a 
condition  subsequent,  which  is  without  the  rule  here  ap- 
plied, for  a  writing  delivered  to  take  effect  upon  condition 
precedent,  which  is  within  the  rule,  in  the  following  lan- 
guage: 

"The  rule  should  be  cautiously  applied  and  the  facts 
clearly  proven.  .  .  .  It  is  to  be  observed  that  the  rule 
is  that  it  may  be  shown  that  the  contract  is  not  to  become 
binding  until  the  happening  of  some  event  or  ascertainment 
of  some  fact,  but  not  that  the  contract  is  to  be  presently  bind- 
ing and  to  become  void  on  the  happening  of  some  event.  If 
a  contract  is  executed  and  delivered  with  intent  to  take  effect, 
it  is  not  to  be  thereafter  avoided  by  virtue  of  a  condition  an- 
nexed to  the  paj)er  by  parol." 

Here  the  court,  upon  sufficient  evidence,  foimd  that  a 
paper  delivered  to  Salentine  was  to  take  effect  upon  condi- 
tion precedent,  and  if  it  should  appear  that  it  could  not  take 
effect,  then  it  should  be  returned.  It  follows  that  Salentine 
never  became  the  owner  of  the  Host  certificate.     He  there- 
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fore  was  never  in  a  position  to  convey  any  title  thereto  to  the 
relator,  nor  the  latter  to  obtain  any  standing  as  regards  the 
respondent  by  the  possession  thereof  and  tender  of  the  same 
to  its  secretary,  or  any  other  proceedings  taken  by  him  in  re- 
spect thereto. 

The  foregoing  renders  unnecessary  the  discussion  of  any 
other  question  presented  for  consideration  in  the  briefs  of 
counsel  for  appellant  The  title  to  the  certificate  falling, 
the  whole  groundwork  of  his  cause  of  action  disappears. 

By  the  Court. — The  judgment  is  affirmed. 


Atteb,  Bespondent,  vs.  Brown,  Appellant. 

February  29— March  22, 1904. 

Potoeri:  Life  estate,  when  changed  to  fee:  Execution  of  power:  Stat- 
ute construed. 

A  testator  devised  land  to  his  wife  for  her  life  and  gave  her  also 
an  absolute  power  of  disposition  thereof,  unaccompanied  by 
any  trust.  Any  part  thereof  which  might  remain  at  her  death 
he  gave  to  his  children.  The  widow  sold  a  portion  of  the  land 
and  gave  a  warranty  deed  thereof,  which  was  intended  by  her 
to  convey  the  fee,  but  which  made  no  specific  reference  to  the 
will  or  the  power  of  sale  therein  contained.  Held,  that  the 
grantee  was  a  purchaser  within  the  meaning  of  sec.  2108,  Stats. 
1898;  that  In  respect  to  his  rights  the  estate  of  the  widow 
was  a  fee  by  virtue  of  that  section;  and  that  the  sale  and  con- 
veyance by  her  was  such  an  execution  of  the  power  as  that 
section  contemplates. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wabeew  D.  Tabrant,  Circuit  Judge.  Affirmed. 

One. Samuel  Brown,  dying  in  1874,  devised  all  his  prop- 
erty to  his  wife,  Clarissa, 

"for  her  life,  without  impeachment  for  waste,  and  with- 
out being  in  any  way  liable  to  account  to  any  person  or  per- 
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sons  for  said  property  or  its  use  or  the  proceeds  thereof.  And 
I  do  also  devise  and  give  to  my  said  wife  full  power  and  au- 
thority to  grants  bargain,  sell,  transfer,  exchange,  barter, 
mortgage  or  convey  any  or  all  of  the  said  estate  in  fee  simple 
and  absolutely  if  she  shall  desire  or  choose  so  to  do;  also  to 
convert  any  of  said  real  estate  into  personal  property,  or  any 
of  said  personal  property  into  real  estate,  and  so  long  as  she 
lives  she  shall  have  and  I  do  hereby  give  to  her  the  full  power 
and  right  to  use  all  or  any  of  said  estate  as  she  may  desire 
even  if  in  so  doing  she  shall  use  and  exhaust  the  whole.  She 
may  not  only  use  the  same  as  she  may  need,  but  she  may 
during  her  life  and  subject  only  to  her  own  discretion  (in 
which  I  have  all  confidence),  donate  the  same  or  its  pro- 
ceeds, or  any  part  or  portion  thereof,  to  any  person,  persons 
or  objects  of  her  choice  exactly  the  same  as  if  and  to  the  same 
extent  as  if  she  was  the  absolute  owner  in  fee  or  absolutely." 

He  disposed  of  any  property  that  might  remain  at  his 
wife's  death,  first,  by  a  money  legacy,  and  then  all  the  residue 
in  equal  shares  to  his  children,  naming  them,  and  their  heirs, 
and  to  the  issue  of  any  child  who  should  not  survive  him  the 
share  of  the  parents  of  such  heir.    He  then  added : 

*^Fifth.  It  is  the  true  intent  and  meaning  of  the  devise 
and  bequest  herein  to  my  wife  to  give  to  her  not  only  a 
technical  life  estate  in  said  property,  but  also  the  right  to  ex- 
haust the  whole  thereof  if  she  choose  so  tio  do,  trusting  to  her 
discretion,  and  to  that  end  I  do  herein  authorize  and  em- 
power her  to  sell  and  convey  absolutely  in  fee  simple  any  or 
all  of  said  property  which  I  may  die  seized  or  possessed  of 
and  to  mortgage,  transfer,  or  exchange  the  same  as  herein- 
before specified  in  subdivision  two  of  this  will,  she  being  re- 
sponsible to  no  one  for  any  action  she  may  take  in  the  prem- 


ises." 


In  1884  said  Clarissa  sold  certain  specified  real  estate  to 
the  plaintiff  jointly  with  one  Miller  and  one  Holtz,  and  de- 
livered to  them  a  warranty  deed  purporting  and  warranting 
conveyance  to  be  in  fee  simple,  the  price  paid,  $18,350,  being 
a  reasonable  and  fair  price  for  the  fee  of  the  premises;  such 
deed,  however,  making  no  specific  reference  to  tlie  will  of 
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Samuel  Brown  nor  to  the  power  of  sale  therein  contained. 
The  intereets  of  Miller  and  Holtz  were  subsequently  con- 
veyed to  the  plaintiff;  who  sold  parts  of  it^  but  retained  that 
described  in  the  complaint  The  court  finds  that  said  deed 
was  intended  by  Clarissa  Brown  to  convey  the  fee  of  the 
premises  described  therein. 

Clarissa  Brown  died  in  1887,  and  the  appellant^  Glara  M. 
Brown,  who  is  a  granddaughter  of  Samuel  Brown,  made 
claim  to  a  proportionate  undivided  share  in  this  land.  This 
action  was  brought,  first,  to  reform  the  deed  from  Clarissa 
Brown  to  the  plaintiff  and  his  associates;  and,  second,  to 
quiet  his  title  thereto  as  against  the  adverse  claim  of  the 
defendant.  The  court  refused  the  prayer  for  reformation  of 
the  deed  on  the  ground  of  the  ten  years'  statute  of  limita- 
tions, which  was  pleaded,  but  rendered  judgment  quieting 
plaintiff's  title  and  barring  the  defendant;  also  dismissing  a 
counterclaim  in  ejectment  interposed  by  the  defendant  From 
such  judgment  she  appeals. 

Howard  Van  WycJc,  attorney,  and  Charles  Quarles,  of 
counsel,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Ryan,  Ogden  £ 
Bottum,  and  oral  argument  by  L.  M.  Ogden, 

Dodge,  J.  The  court  below,  as  appears  from  an  opinion 
filed,  rested  its  decision  in  favor  of  plaintiff's  title  in  fee 
upon  sec  2108,  Stats.  1898 : 

^'When  an  absolute  power  of  disposition,  not  accompanied 
bj'  any  trust,  shall  be  given  to  the  owner  of  a  particular  estate 
for  life  or  for  years,  such  estate  shall  be  changed  into  a  fee, 
absolute  in  respect  to  the  rights  of  creditors  and  purchasers, 
but  subject  to  any  future  estates  limited  thereon  in  case  the 
power  should  not  be  executed  or  the  lands  should  not  be  sold 
for  the  satisfaction  of  the  debts." 

That  the  power  of  disposition  conferred  upon  Clarissa 
Brown  was  an  absolute  one  cannot  be  doubted  under  the 
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definition  of  that  term  in  sec  2112^  Stats.  1898,  as  one  %7 
means  of  which  the  grantee  is  enabled  in  his  lifetime  to  dis- 
pose of  the  entire  fee  for  his  own  benefit."  Nor  can  it  be 
doubted  that  it  is  unaccompanied  by  any  trust  Language 
can  hardly  be  conceived  stronger  or  clearer  than  that  con- 
tained in  the  will  to  make  plain  lihe  intent  that  the  power 
conferred  should  be  unhampered  and  unaflfected  in  its  execu- 
tion by  interest  in  favor  of  any  person  other  than  its  donee. 
Sec.  2107,  Stats.  1898.  Also  clearly  the  donee  of  that  power 
is  the  owner  of  a  particular  estate  for  life,  by  all  rules  of  con- 
struction and  of  the  common  law,  since  there  is  a  limitation 
over  of  a  remainder.  4  Kent,  Comm.  535.  Further,  the 
plaintiff  is  unquestionably  a  purchaser,  within  the  meaning 
of  the  statute.  The  extrinsic  evidence,  if  admissible,  and 
in  any  event  the  warranty  deed  itself,  declaring  a  convey- 
ance in  fee,  establish  that  the  parties  thereto  intended  a  sale 
and  purchase  of  the  land  itself,  and  not  of  any  mere  limited 
interest  therein.  Hence  obviously  the  trial  court  was  cor- 
rect in  holding  tiiat  the  situation  fell  squarely  within  the 
calls  of  this  statute. 

Sec.  2108  is  therefore  presented  for  construction.  The 
respondent  claims,  and  the  court  below  held,  that  in  respect 
to  his  rights  Clarissa  Brown  held  a  fee  in  that  land,  accord- 
ing to  the  express  declaration  of  the  affirmative  portion  of 
the  section.  On  the  other  hand,  appellant  contends  that, 
even  as  against  purchasers,  the  remainder  is  preserved  by 
the  last  two  lines  of  the  section,  unless  the  power  be  technic- 
ally executed  by  a  conveyance  making  express  reference 
thereto  or  otherwise  satisfying  general  rules  of  law.  As  to 
the  necessity  of  such  reference  in  order  to  constitute  a  con- 
veyance, obviously  intended  to  be  in  fee,  a  full  execution 
of  the  power,  we  shall  not  deem  necessary  to  express  an  opin- 
ion, though  it  has  been  the  subject  of  much  discussion  in  the 
books.  Sugden,  Powers,  ch.  6,  sec  8 ;  Bradish  v.  Oibbs,  8 
Johns.  Ch.  623,  551;  White  v.  Hicks,  88  N.  T.  883;  Mut. 
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L.  Ins.  Co.  V.  Shipman,  119  N.  Y.  324,  24  N.  E.  177 ;  Owen 
V.  Ellis,  64  Mo.  77 ;  Blagge  v.  Miles,  1  Story,  426,  Fed.  Cas. 
No.  1,479 ;  Warner  v.  Connecticut  M.  L.  Ins.  Co.  109  U.  S. 
357,  3  Sup.  Ct  221 ;  Lee  v.  Simpson,  134  U.  S.  672,  590, 
10  Sup.  Ct.  631 ;  Towle  v.  Ewing,  23  Wis.  336 ;  Lardner  v. 
^  Williams,  98  Wis.  514,  74  N.  W.  346.  Confining  ourselves, 
then,  to  the  construction  of  sec.  2108,  that  section  was 
adopted  in  Wisconsin  as  an  integral  part  of  the  comprehen- 
sive scheme  for  a  legislative  regulation  of  powers  enacted  in 
New  York  in  1829,  and  borrowed  by  us  in  1849.  Ch.  58, 
R  S.  1849.  The  builders  of  that  scheme  reported  to  the 
legislature  in  their  notes  in  the  following  words : 

'^It  is  an  affront  to  common  sense  to  say  that  a  man  ha? 
no  property  in  that  which  he  may  sell  when  he  chooses  and 
dispose  of  the  proceeds  at  his  pleasure.  We  apprehend  the 
legislature  will  have  no  difficulty  in  declaring  that,  so  far  as 
creditors  and  purchasers  are  concerned,  the  power  of  dis- 
position shall  be  deemed  equivalent  to  the  actual  ownership." 

With  that  report  they  recommended,  and  the  Ic^slature 
enacted,  the  section  above  quoted,  with  two  succeeding  sec- 
tions covering  other  aspects  of  absolute  power  of  disposal  of 
property.  Sees.  2109,  2110,  Stats.  1898.  In  deference 
to  such  history,  the  court  of  appeals  of  New  York,  per 
FoLOEB,  J.,  said : 

"By  sections  81,  82,  83,  84,  85,  86  [1  R  S.  of  N.  Y.  1829, 
pp.  732,  733,  pt.  2,  ch.  1,  tit.  2],  an  absolute  power  of  dis- 
position, unaccompanied  by  a  trust,  given  to  the  owner  of  a 
particular  estate  for  life  or  years,  or  to  one  to  whom  no  par- 
ticular estate  is  limited,  or  where  no  remainder  is  limited 
on  the  estate  of  the  grantee  of  the  power,  or  where  there  is 
a  general  and  beneficial  power  to  a  tenant  for  life  or  for 
years,  to  devise  the  inheritance,  by  which  the  grantee  is  en- 
abled in  his  lifetime  to  dispose  of  the  entire  fee  for  his  own 
benefit,  is  construed  to  change  that  power  into  a  fee,  abso- 
lute in  respect  to  the  rights  of  creditors  and  purchasers,  with 
reservatoiy  provisions  as  to  future  estates  limited  thereon." 
Cutting  v.  Cutting,  86  N.  Y.  522,  536. 
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This  general  view  is  supported  in  New  York  by  Crooke 
V.  Kings  Co.  97  N.  Y.  422 ;  Htime  v.  Bandall  141  K  Y. 
499,  36  N.  E.  402;  Deegan  v.  Wade,  144  K  Y.  573,  39 
N.  E.  692;  and  In  re  Moehnng,  154  K  Y.  423,  48  N.  E. 
818.  Most  of  these  cases  are  assailed  as  being  sustainable 
without  going  so  far  as  the  court  did  in  the  several  opinions, 
but  Deegan  v.  Wade  is  on  all  fours  with  tiie  present  case. 
There  was  an  absolute  beneficial  power  to  devise  by  will 
vested  in  life  tenant^  but  it  was  held  a  grantee  by  warranty 
deed  took  the  fee  by  virtue  of  the  statute,  same  as  our  sec. 
2108,  and  that  remaindermen  had  no  rights,  although  there 
was  no  technical  execution  of  the  power,  for  the  reason  that 
the  donee  of  the  power  had  a  fee  by  force  of  the  statute,  so 
far  as  rights  of  a  purchaser  were  involved,  and  his  deed  con- 
veyed it.  The  same  view  has  apparently  been  taken  by  the 
supreme  court  of  Alabama,  where  also  the  New  York  statute 
was  adopted.  Alford's  AdmW  v.  Alford's  Admr,  56  Ala. 
350.  The  only  case  in  Wisconsin  expressly  referring  to  this 
statute  is  Larsen  v.  Johnson,  78  Wis.  300,  47  N.  W.  615. 
There  realty  was  left  to  widow  for  life,  with  power  to  dis- 
pose if  necessary  for  her  support,  remainder  over.  She  sold 
by  warranty  deed.  Her  grantee's  title  was  sustained  against 
remaindermen,  apparently  on  two  grounds:  First,  that  the 
warranty  deed  must  be  deemed  an  execution  of  the  power,  on 
authority  of  Bishop  v.  Remple,  11  Ohio  St  277 ;  but  also  ap- 
parently because  she  had  a  fee  upon  the  happening  of  the 
contingency  of  necessity  for  support,  both  on  general  legal 
principles  and  by  virtue  of  sec.  2108.  We  cannot  but  view 
this  case  as  sustaining  the  construction  of  statute  declared  in 
Deegan  v.  Wade,  supra.  It  perhaps  goes  further  in  some  of 
its  suggestions,  though  not  in  the  case  actually  decided,  for 
the  rights  sustained  were  only  those  of  a  purchaser,  and  not 
those  of  the  original  devisee  in  absence  of  a  sale.  In  that 
case,  too,  there  was  exactly  the  same,  and  no  more,  direct 
execution  of  the  power  as  in  the  one  now  before  us,  to  wit. 
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a  mere  warranty  deed  with  no  reference  to  the  power.  Ap- 
pellant has  been  able  to  cite,  as  in  conflict  with  this  con- 
struction of  the  statute,  only  MiU.  L,  Ins.  Co,  r.  Shipman, 
119  K  Y.  324,  24  K  E.  177 ;  Towle  v.  Ewing,  23  Wis.  336  j 
and  Lardner  v.  Williams,  98  Wis.  514,  74  N.  W.  346.  Their 
utmost  significance  is  that  in  them  the  remainders  were  held 
not  cut  ofF  by  the  conveyances  involved — ^mortgages  in  two 
of  the  cases  and  a  quitclaim  deed  in  the  other.  The  statute 
was  in  no  wise  considered  in  any  of  them.  The  first  and  last 
have  no  application  whatever,  if  for  no  other  reason  because 
the  powers  considered  were  in  trust  and  not  absolute.  In 
Towle  V.  Ewing  a  mere  quitclaim  deed  was  made  by  a  life 
tenant  having  power  of  disposal.  It  was  held  to  have  no 
effect  except  upon  the  life  estate,  because  the  intent  of  the 
parties  inferable  from  the  instrument  was  to  buy  and  sell 
nothing  else ;  such  inference  from  a  mere  quitclaim  deed  in 
distinction  from  one  on  its  face  purporting  to  convey  a  fee 
being  justified  by  authorities  there  cited  and  others.  Oris- 
ivold  V.  Bigelow,  6  Conn.  258;  Yates  v.  Clark,  56  Miss. 
212;  Baird  v.  Boucher,  60  Miss.  326;  Bishop  v.  Remple,  11 
Ohio  St.  277;  Owen,  v.  Ellis,  64  Mo.  77.  The  conclusion 
reached  eliminated  the  case  from  the  statute,  for  the  grantee 
was  thereby  not  a  "purchaser"  of  the  land  itself  or  of  that 
over  which  the  power  existed,  in  the  sense  of  the  statute.  He 
had  purchased  merely  the  life  estate  therein. 

In  the  light  of  the  decisions  above  referred  to,  we  cannot 
avoid  the  conviction  that  the  construction  of  sec.  2108 
adopted  by  the  trial  court  is  sustained  by  authority  both  in 
New  York  and  Wisconsin.  Were  the  question  res  integra, 
however,  we  do  not  see  how  we  could  disagree  with  the  re- 
sult We  must  assume  that  the  statute  was  enacted  for  some 
purpose.  If,  as  appellant  contends,  there  must  be  a  technical 
execution  of  the  trust,  such  as  would  be  effective  without  the 
statute,  then  it  is  of  no  force,  for  certainly  in  the  event  of 
such  execution  the  deed  would  convey  a  fee  without  aid  from 
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any  statute^  and  as  to  the  grantee  the  oonjoint  life  estate  and 
power  in  his  grantor  would  be  in  all  practical  aspects  the 
equivalent  of  a  fee.  The  difficulty  urged  by  appellant  is 
that  tiie  statute  makes  the  execvJtion  of  the  power  a  condi- 
tion upon  which  only,  but  for  creditors,  can  the  remainders 
be  cut  oflf.  That  expression  must,  however,  be  read  in  con- 
nection with  the  whole  context  of  the  section.  When  so  read^ 
it  seems  to  be  but  another  mode  of  expressing  the  same  con- 
ception of  a  situation  which  is  expressed  by  the  word  "pur- 
chaser'' earlier  in  the  section.  In  other  words,  whenever 
there  is  a  purchaser  there  is  an  execution  of  the  power,  and 
either  phrase  adequately  expresses  the  same  idea.  Further 
difficulty  is  suggested  in  giving  to  the  words,  "shall  be 
changed  into  a  fee,"  in  sec  2108,  the  same  meaning  as  would 
be  applicable  to  the  words,  "shall  take  a  fee,"  in  sec.  2109, 
declaring  the  interest  of  the  donee  of  a  power  to  whom  no 
special  estate  is  limited.  It  does  not  seem  to  us  serious. 
Sec.  2108  was  framed  to  include  the  situation  of  the  dona- 
tion of  a  power  to  one  who  already  held  an  estate  for  life  or 
years,  who  therefore  could  not  be  said  to  "take"  a  fee  by  the 
mere  donation  of  the  power.  The  phrasing  was  well  adapted 
to  express  the  declaration  that  upon  such  donation  he  should 
have  a  fee,  so  far  as  rights  of  creditors  qr  purchasers  might 
be  involved.  We  conclude  that  the  respondent  is  a  purchaser 
within  the  terminology  of  sec.  2108,  and  that  as  to  his  rights 
the  estate  of  Clarissa  Brown  was  a  fee  by  virtue  of  that  sec- 
.  tion,  so  that  her  deed  conveyed  a  fee  to  him,  also  that  no 
rights  remain  in  the  appellant  by  virtue  of  that  statute,  be- 
cause the  sale  and  conveyance  by  Clarissa  was  such  an  execu- 
tion of  the  power  as  sec.  2108  contemplates. 
By  the  Court. — ^Judgment  affirmed. 
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HooAK;  by  guardian  ad  litem.  Appellant,  vs.  Winnebago 

Traction  Company,  Eespondent 

February  29— March  «8, 1904. 

Street  railways:  Injury  to  person  in  carriage:  Oontrihutory  negli- 
gence of  driver. 

At  about  the  time  the  driver  of  a  single  horse  attached  to  a  buggy 
turned  upon  the  street  railway  track  in  order  to  cross  to  the 
other  side  of  the  street,  a  train  came  In  sight,  approaching 
around  the  comer  at  the  rate  of  seven  miles  an  hour.  The 
horse  was  walking  and  was  gentle  and  under  control.  The 
cars  could  have  been  seen  when  at  a  distance  of  ninety-flve 
feet,  measuring  around  the  curve  of  the  track.  Upon  seeing 
them  the  driver  attempted  to  back  off  the  track,  and  at  the 
same  time  the  motorman  put  on  the  brakes.  The  train  stopped 
as  the  forward  car  touched  the  buggy,  not  Injuring  It  but  tip- 
ping It  slightly,  and  one  of  the  occupants  of  the  buggy  Jumped 
out  and  was  injured.  During  the  time  the  cars  ran  the  ninety- 
five  feet  the  horse  could  have  walked  at  least  forty  feet  and 
have  been  beyond  all  danger.  Held,  that  the  driver  was  guilty 
of  contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  for  personal  injuries  sustained 
by  the  plaintiff  by  reason  of  a  collision  between  the  defend- 
ant's street  car  and  a  carriage  in  which  she  was  riding.  It 
is  alleged  that  the  defendant's  employees  were  negligent  in 
driving  the  car  at  a  high  rate  of  speed  exceeding  the  rate 
fixed  by  the  city  ordinance,  and  in  failing  to  ring  the  bell 
or  give  any  warning. 

It  appeared  by  the  evidence  that  the  defendant  operates 
an  electric  street  railway  in  the  city  of  Oshkosh;  that  one 
of  its  lines  runs  south  on  South  Main  street,  and  turns  west 
to  Ninth  street  at  a  right  angle;  that  on  the  northwest  cor- 
ner of  said  intersecting  streets  there  is  a  two-story  brick 
store;  that  the  city  ordinance  of  the  city  of  Oshkosh  pro- 
hibits a  greater  speed  than  five  miles  an  hour  around  curves ; 


124  SUPREME  COURT  OF  WISCONSIN.      [Mae. 

Hogan  V.  Winnebago  Traction  Co.  121  Wis.  123. 

that  at  about  8  o'clock  p.  m.,  Sunday  evening,  August  17, 
1902,  the  plaintiff,  a  young  girl,  was  taking  a  ride  through 
the  streets  of  Oshkosh  in  a  single  buggy  with  her  sister  and 
one  R.  J.  Cole,  the  buggy  being  drawn  by  one  horse  and  Mr. 
Cole  being  Hie  driver;  that  they  were  driving  east  on  iTinth 
street  toward  Main  street,  the  horse  walking  and  being  upon 
the  left  side  of  the  street  railway  track;  that  as  they  were 
still  about  thirty  feet  west  of  the  west  line  of  Main  street 
Cole  turned  the  horse  onto  the  track  in  order  to  cross  onto 
the  right  side  of  the  street,  and  that  at  about  the  same  time 
a  train  of  three  cars  came  into  sight  on  Main  street  from  be- 
hind the  building,  having  a  brightly  lighted  headlight;  that 
the  leading  car  was  at  a  distance  from  the  buggy  of  about 
seventy-six  feet  in  a  direct  line  and  ninety-five  feet  around 
the  curve  of  the  track ;  that  Cole  endeavored  to  back  his  horse 
off  from  the  track,  and  the  motorman  put  on  the  brakes  to 
stop  the  car.    The  driver,  Cole,  testifies  as  follows : 

"The  top  of  the  buggy  was  half  down.  It  was  a  nice, 
quiet,  pleasant  summer  evening.  From  where  we  started  to 
cross  the  track  you  can  just  see  around  the  curve.  You  can't 
see  very  far  on  account  of  that  brick  building.  I  should 
judge  the  car  was  within  about  100  feet  of  me  when  I  see 
it,  and  as  soon  as  I  saw  it  I  attempted  to  back  off  the  track. 
The  horse  was  not  unruly.  The  train  made  no  noise  that 
I  heard.  We  were  not  making  much  noise  in  the  buggy,  nor 
was  the  buggy  or  horse  making  much  noise.  My  hearing  is 
not  defective,  and  my  eyesight  is  not  defective.  I  was  look- 
ing east  toward  South  Main  street  at  the  time  I  started  to 
cross  the  track.  The  train  came  to  a  full  stop  at  about  the 
front  wheel  of  the  buggy." 

It  appears  further  from  the  testimony  that  the  forward 
car  struck  the  horse  slightly,  without  inflicting  any  serious 
injury,  and  touched  the  buggy  sufficiently  so  that  it  tipped 
to  one  side,  and  plaintiff  jumped  out  of  the  buggy,  breaking 
her  leg  and  suffering  other  injuries.  The  buggy  was  not  in- 
jured. 
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The  juiy  returned  the  following  special  verdict: 

"(1)  Was  the  plaintiff  injured  at  the  time  and  place  al- 
leged? Answer  by  the  court.  Yes.  (2)  At  what  rate  of 
speed  were  the  cars  running  in  turning  the  comer  from  South 
Main  street  onto  Ninth  street  at  the  time  alleged?  A.  Seven 
miles  per  hour.  (3)  Was  the  bell  or  gong  sounded  before 
turning  the  comer  from  South  Main  street  onto  Ninth  street  ? 
A.  No.  (4)  Was  the  headlight  and  the  lights  on  the  car 
burning  when  the  train  went  into  Ninth  street?  Ansivered 
by  the  court.  Yee.  (5)  Ought  the  motorman,  in  the  exer- 
cise of  ordinary  care,  to  have  seen  the  plaintiff  in  time  to 
have  avoided  coming  in  contact  with  the  buggy?  A.  Yes. 
(6)  Did  the  motorman  try  to  stop  the  train  as  soon  as  it  was 
apparent  that  there  might  be  a  collision  ?  A.  Yes.  (7)  Ought 
the  person  driving  the  horse,  in  the  exercise  of  ordinary  care 
and  prudence,  to  have  seen  or  heard  the  cars  in  time  to  have 
avoided  coming  ih  contact  with  them  ?  A.  No.  (8)  Did  the 
employees  of  the  defendant  exercise  ordinary  care  and  pm- 
dence  in  the  operation  of  its  train  at  the  time  of  the  acci- 
dent? A.  No.  (9)  If  you  answer  the  last  question  'No,' 
then  was  such  want  of  ordinary  care  and  prudence  the  proxi- 
mate cause  of  plaintiffs  injury?  A.  Yes.  (10)  Was  the 
plaintiff  guilty  of  any  want  of  ordinary  care  which  contrib- 
uted to  her  injuries  ?  A.  No.  (11)  Was  the  person  driving 
the  horse  guilty  of  any  want  of  ordinary  care  which  con- 
tributed to  the  plaintiff's  injuries?  A.  No.  (12)  If  the 
court  should  be  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover,  at  what  sum  do  you  assess  her  damages  ?  A.  $1,500." 

The  court,  upon  motion,  struck  out  the  answers  to  ques- 
tions No.  3,  7,  10,  and  11  as  being  contrary  to  the  evidence, 
and  thereupon  entered  judgment  upon  the  verdict  for  the  de- 
fendant, and  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Phillips  &  HicJes,  and  for  the  respondent  on  that  of  Weed 
{&  Hollister. 

WiNsrow,  J.  We  think  the  trial  court  was  right  in  set- 
ting aside  the  findings  of  the  jury  to  the  seventh,  tenth,  and 
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eleventh  questions,  and  in  entering  judgment  for  the  defend- 
ant It  seems  to  us  beyond  question  that  the  admitted  facts 
show  that  the  driver  of  the  horse  was  guilty  of  contributory 
negligence.  The  place  where  the  driver  turned  his  horse 
upon  the  track  was  not  in  dispute.  It  was  at  a  point  about 
thirty  or  thirty-five  feet  west  of  the  line  of  Main  street  At 
this  point  the  cars  coming  down  Main  street  could  certainly 
be  seen  when  at  a  distance  of  ninety-five  feet  measuring 
around  the  curve  of  the  track.  The  horse  was  gentle  and 
under  control.  The  train  was  going  (as  found  by  the  jury) 
at  the  rate  of  seven  miles  per  hour.  The  horse  was  walking. 
The  train  stopped  as  it  touched  the  buggy,  without  injuring 
it  All  these  facts  are  verities  in  the  case.  Now,  when  Cole 
drove  upon  the  track  the  train  was  either  in  sight  or  it  was 
not  in  sight.  If  in  sight,  he  either  drove  on  without  looking, 
which  was  negligence,  or  he  looked,  and  then  drove  on  with 
knowledge  of  the  approach  of  the  train,  and  thus  assumed 
the  risk.  If  the  train  was  not  in  sight  when  he  drove  on  the 
track,  then  it  is  a  demonstration  that  he  must  have  allowed 
his  horse  to  stand  upon  the  track  and  wait  for  the  train  to 
run  him  down.  The  train  was  going  at  the  rate  of  seven 
miles  an  hour.  It  traveled  more  than  ninety-five  feet  under 
the  last  supposition,  and  its  speed  was  constantly  diminish- 
ing till  it  came  to  a  standstill,  and  during  all  this  time  the 
horse  was  allowed  by  his  driver  to  stand  on  or  near  the 
track.  During  the  time  that  the  train  was  proceediog  ninety- 
five  feet,  granting  that  a  horse  walks  no  more  than  three 
miles  an  hour,  the  horse  could  have  walked  at  least  forty 
feet,  and  could  easily  have  been  beyond  all  danger.  The 
physical  facts  which  are  verities  in  the  case  and  incapable 
of  being  explained  away  demonstrate  the  contributory  neg- 
ligence of  the  driver  beyond  dispute.  In  this  view  of  the 
case  no  other  question  need  be  considered. 
By  the  Court. — Judgment  affirmed. 
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Habbigan   and   others,   Eespondents,   vs.    Gixchbist   and 
others,  Appellants,     [Eight  appeals.] 

December  11,  1909— ^une  10, 1904. 

Apfkal.  (1,  2)  Service  of  notice:  "Adverse  party:!'*  Insolvent  cor* 
poration,  (3,  4)  Several  appeals  in  one  notice:  Undertakings, 
(5,  7)  Security  for  costs:  Validity  of  statutes:  Constitutional 
law,  (6,  8)  Jurisdiction  of  appellate  court:  Defective  appeal: 
Allowing  omissions  to  he  supplied.  (9,  10)  Denying  motion  to 
dismiss  after  defect  cured:  Terms.  (66)  Findings  of  fact,  when 
disturbed:  Evidence:  Fraud.  (117)  Taxation  of  costs:  Several 
appeals:  Who  are  prevailing  parties. 

Jubisdiction:  Equttt.  (6)  Of  appellate  court:  Defective  appeal. 
(11)  Of  subject  matter:  When  may  he  challenged.  (12,  14-16) 
Want  of  power,  or  ahuse  thereof:  Results.  (13)  Circuit  courts: 
Constitutional  jurisdiction:  Extent.  (17)  Action,  at  law  or 
in  equity?  Question  not  jurisdictional,  hut  one  of  practice. 
(18,  69)  Error,  when  jurisdictional.  (19-21,  67,  58)  Equity  ju- 
risdiction: Extent:  Principles  not  precedents:  Complicated  suh- 
ject  matter.    (25)  Same:  Enforcement  of  trusts. 

Constitutional  Law.  (6,  7)  Statutes  requiring  security  for  costs: 
Validity.  (52,  53)  Trial  hy  jury:  Extent  of  right:  Statutory  ao- 
tions. 

CoBPOBATioNs:  INSOLVENCY:  Regeivebs:  Windino-up  Action:  Tbusts 
AND  Teustees.  (22-24)  Property  as  trust  fund  for  creditors: 
Parties  defendant  in  winding-up  action:  Receiver  as  trustee: 
CoTistructive  trustees  of  property  ohtained  hy  fraud.  (25)  Ex- 
clusive jurisdiction  of  equity.  (26,  27)  Sequestration:  Statu- 
tory remedy:  Policy  of  courts.  (28)  Creditors*  action  not  de- 
pendent on  statute.  (29)  Relations  hetween  creditors  and  re- 
ceiver: Respective  spheres  of  action,  (30-33)  Destroying  iden- 
tity  of  suh  ject  of  trust:  Accounting  hy  trustee:  Liahility  at  law 
or  in  equity?  Tort.  (34-38)  Receivers,  when  and  hy  whom 
compelled  to  account:  Procedure:  Contempt  proceeding  not  ex- 
clusive: When  not  to  he  made  defendants  as  trustees.  (39,  40) 
Fraudulent  transferee  as  defendant:  Discovery.  (41)  Dissolu- 
tion of  corporation:  Power  of  courts:  Administering  property. 
(42-44)  Remedies  of  creditors  as  to  trust  fund:  Legal  title:  Re- 
ceiver not  essential.  (45)  Code  substitute  for  creditors'  hill, 
(46,  47)  Amended  or  supplemental  complaint:  New  matters: 
Broadening  the  action:  Parties.  (50)  Form  of  judgment.  (51) 
Joint  liahility  of  constructive  trustees.  (54,  55,  60)  Receiver 
collusively  appointed,  when  treated  as  mere  agent  for  co-wrong- 
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doers:  Parties  defendant:  Accounting.  (66-69)  Pleading  in 
winding-up  suit:  Matters  included,  (61)  Condition  precedent: 
Return  of  execution  unsatisfied,  (62)  Parties:  Rearrangement 
after  suit  commenced.  (63)  Supplemental  complaint:  Delay  in 
<isking  leave  to  file.  (64,  65)  Consolidation  of  actions.  (67-69) 
Receiver  conserving  equities  at  his  oum  expense:  Lien:  Specu- 
lating with  subject  of  trust.  (70,  71)  Judicial  advice:  Oral  evi- 
dence: Misstatements  to  court.  (72,  112)  Relief  granted  al- 
though fraud  not  proven.  (66&)  Degree  of  proof  necessary. 
(73)  Survival  of  action:  Accounting.  (74-78)  Conserving  hy- 
pothecated assets,  etc.:  Rights  of  secured  creditors:  Sharing  in 
^  distribution:  Exhausting  security.  (79-81)  Completing  un- 
finished contracts:  Directions  by  court.  (82,  83)  Imperfect 
mortgages:  Intention  to  pledge:'  Equity:  Priority.  (84-86) 
Purchase  of  trust  property  by  trustee  voidable:  Recovery  of 
damages  by  cestui  que  trust.  (91,  99)  Advisory  orders  may  be 
ex  i>arte.  (92)  Creditor* s  expenses  in  prosecuting  suit,  when 
allowed.  (93,  94)  Interests  of  secured  creditors  when  not  ad- 
verse to  receiver:  Attorneys  acting  for  both.  (95.  97,  98)  At- 
torneys for  receivers:  Allowances:  Itemized  accounts*  (96)  Al- 
lowance  for  receiver* s  services.  (100)  Receiver's  responsibility 
for  mistakes  of  judgment.  (IOI7IO3,  106)  Receiver's  accounts: 
Time  and  manner  of  examination:  Reference  not  governed  by 
statute  or  rules:  May  be  closed  summarily:  Ex  parte  settle- 
ment an  indiscretion.  (113,  114)  Attorneys  when  bound  by  al- 
lowance: Reducing  allowance:  Recovery  of  excess  paid:  Interest. 
(115,  116)  Expense  of  settling  accounts:  Allowance:  Judgment 
for  costs  against  creditors,  when  payable  from  trust  fund. 

Pleading  and  Practice.  (5,  7)  Security  for  costs:  Validity  of  re- 
quirement. (48)  Scope  of  the  Code.  (49,  56)  Misjoinder  of 
causes  of  action:  Waiver.  (50)  Judgment:  Form.  (52,  53) 
Trial  by  jury:  Extent  of  right:  Statutory  actions.  (61)  De- 
murrer ore  tenus.  (63)  Supplemental  complaint:  Delay  in  ask- 
ing leave  to  file.  (64,  65)  Consolidation  of  actions.  (73)  Sur- 
vival of  actions.  (89)  Reliance  on  judge's  announced  opinion: 
Subsequent  contrary  decision:  Re-opening  case.  (104)  Re- 
citals of  fact  in  order  presumed  true.  (105)  Preparation  of 
findings  by  attorneys.  (107,  108)  Judges:  Reviewing  decisions 
of  predecessors:  Setting  aside  orders  improvidently  granted. 
(109,  110,  113,  114)  Recovery  of  moneys  paid  on  orders  after- 
wards set  aside:  Interest.  (Ill,  112)  Suit  on  one  cause  of  ac- 
tion, recovery  on  another:  Equity. 

Evidence.  (66 ft)  Fraud:  Degree  of  proof  necessary.  (87)  Statements 
of  agent  as  against  principal.  (90)  Undisputed  testimony  of 
interested  party. 
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MoBTGAOES.  (82,  83)  Imperfect  attempt:  Intention  to  pledge:  Equity: 
Rights  of  other  creditors:  Priority. 

Sales.  (88)  Of  electric  lighting  plant:  Contracts  and  supplies  im- 
pliedly included. 

I. 

A  creditors'  action  was  commenced  as  to  an  Insolvent  cor- 
poration, a  receiver  appointed,  and  the  usual  sequestration  pro- 
ceedings had.  Subsequently,  the  complaint  being  deemed  d»> 
fective,  a  supplementary  action  was  commenced,  and  like  pro- 
ceedings were  had  therein  as  before,  the  receiver's  acts  under 
the  first  appointment  being  affirmed.  Thereafter  all  proceed- 
ings were  had  as  in  the  two  actions  till  after  the  passing  of  the 
receiver's  final  account  and  the  distribution  of  the  assets.  Then» 
upon  a  showing  made  by  creditors  that  such  actions,  though 
commenced  ostensibly  in  their  interests,  were,  in  fact,  com- 
menced and  carried  on  throughout  pursuant  to  a  conspiracy  b»> 
tween  the  officers  of  the  corporation  and  others  to  misappro- 
priate the  corporate  assets,  their  agent  being  imposed  upon 
the  court  as  receiver  and  Judicial  approval  of  his  acts  obtained 
by  fraud,  and  that  it  was  desired  to  have  the  causes  so  com- 
bined and  reorganized  as  to  call  upon  the  wrongdoers  to  ac- 
count therein  for  their  misdeeds, — no  judgment  having  been 
rendered  interfering  with  the  proposed  course, — a  formal  order 
was  made  consolidating  the  actions  and  vacating  so  far  as  nec- 
essary the  administrative  orders,  particularly  those  passing  the 
receiver's  account  and  distributing  the  assets.  The  moving  cred- 
itors and  all  similarly  situated  and  wishing  to  Join  with  them 
were  made  plaintiffs,  and  those  theretofore  in  such  position  de* 
fendants.  Joining  with  them  the  alleged  wrongdoers.  The  order 
permitted  the  filing  of  a  supplemental  complaint  tendering  such 
issues  as  might  be  deemed  necessary  to  the  administration  of 
the  trust.  Such  a  complaint  was  filed  and  served  and  issues 
Joined  thereon  by  all  defendants  as  to  all  the  material  allega- 
tions thereof,  and  a  trial  was  had  resulting  in  a  Judgment  for 
plaintiffs,  relief  being  granted  according  to  the  liabilities  re- 
spectively adjudged  against  the  defendants.  Thereupon  eight 
notices  of  appeal  were  served,  each  notice  being  by  two  or  more 
defendants  to  the  effect  that  the  persons  named  therein  "sever- 
ally and  separately"  appealed,  one  undertaking  for  $250  being 
given  with  each  notice.  No  notice  of  appeal  was  served  upon 
the  insolvent.  The  clerk  of  the  trial  court  certified  the  record 
to  this  court,  and  for  two  years  thereafter  respondents'  counsel 
treated  the  appeals  as  regular,  stipulations  being  made  with 
appellants'  counsel  providing  for  continuances,  among  other 
Vol.121— 9 
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things,  with  terms  in  some  cases  imposed  upon  appellants^ 
which  were  submitted  to.  At  the  fourth  term  of  the  court 
after  such  filing  of  the  record,  and  when  the  appeals  were  about 
to  be  heard  upon  the  merits,  respondents'  counsel  moved  for  a 
dismissal  thereof  because,  while  each  appellant  appealed  sep- 
arately from  others,  he  did  not  give  a  separate  undertaking. 
Appellants'  counsel  seasonably  thereafter  made  due  applications 
to  the  trial  court  under  sec.  3052,  Stats.  1898,  for  leave  to  per- 
fect the  appeals,  which  were  granted  and  an  undertaking  filed 
accordingly  for  |250  as  to  each  appellant.  A  supplemental  re- 
turn having  been  made  showing  such  facts  and  bringing  up 
such  undertakings,  and  the  motions  to  dismiss  them  having 
been  heard, — Held: 

1.  The  term  "adverse  party"  in  sec.  3049,  Stats.  1898,  relating  to 

the  service  of  notice  of  appeal  to  this  court,  does  not  mean 
merely  the  opposite  party  on  the  record.  It  does  not  extend  be- 
yond parties  having  some  substantial  interest  in  sustaining  the 
decision  challenged  by  the  appeal,    p.  207. 

2.  In  an  action  to  reach  the  property  applicable  to  the  payment  of 

the  indebtedness  of  an  insolvent  corporation,  a  Judgment  hav- 
ing been  rendered  against  parties  charged  with  wrongfully  ap- 
propriating such  property  or  some  part  thereof,  it  being  con- 
ceded that  the  corporate  indebtedness  greatly  exceeds  the  cor- 
porate assets,  and  the  corporation  having  for  all  business  pur- 
poses ceased  to  exist,  though  yet  having  a  legal  entity,  it  is 
not  an  adverse  party  within  the  meaning  of  the  appeal  stat- 
utes, in  a  controversy  upon  appeal  between  the  creditors  and 
the  Judgment  debtors,    p.  210. 

3.  If  several  parties  Join  in  one  notice  of  appeal,  stating  that  they 

severally  and  separately  appeal,  the  effect  is  the  same  as  If 
there  were  as  many  notices  of  appeal  as  appellants;  and  to 
make  the  notice  effective  as  to  any  appellant  an  undertaking 
in  the  sum  of  |250  under  the  statute  is  requisite  to  each.  p.  210. 

4.  An  undertaking  in  form  to  answer  in  the  sum  of  $250  for 

the  defaults  of  several  defendants  constitutes  one  obligation, 
p.  211. 

6.  Reasonable  regulations  imposing  costs  and  requiring  security  for 
costs  as  incidents  of  Judicial  proceedings  to  redress  wrongs  or 
protect  rights,  do  not  violate  the  bill  of  rights  entitling  every 
person  to  "obtain  Justice  freely  and  without  being  obliged  to 
purchase  it"    p.  214. 

^.  The  giving  in  good  faith  of  a  proper  notice  of  appeal,  and  the 
recognition  thereof  by  the  proper  ofiicer  by  returning  the  record 
to  this  court,  confers  Jurisdiction  here,  to  allow  any  defect  in 
the  appeal  to  be  cured  within  the  time  limited  by  statute  for 
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taking  the  same;  and  if  the  only  defect  is  in  foiling  to  serve 
the  statutory  undertaking  for  |250,  it  being  filed  for  the  use 
of  the  respondent,  it  confers  jurisdiction  upon  this  court  to 
hear  the  appeal  without  the  error  being  cured,  counsel  for  re- 
spondent not  seasonably  objecting,    p.  212. 

7.  Statutory  regulations  of  the  right  to  a  review  upon  appeal  or 
otherwise,  as  regards  costs  and  security  for  costs,  cannot  be 
condemned  as  class  legislation  merely  because  it  is  more  bur- 
densome for  some  persons  than  for  others  to  comply  there- 
with,   p.  220. 

•8.  If  the  omission  to  give  a  proper  undertaking  to  perfect  an  appeal 
happens  through  mistake  or  accident,  it  is  proper  for  the  trial 
court  to  allow  such  omission  to  be  cured;  and  if  the  omission 
la  not  attributable  to  either  mistake  or  accident,  so  called,  but 
la  excusable  in  any  view'  of  the  matter,  it  is  competent  for  this 
court  to  allow  the  defect  to  be  cured  if  application  be  season- 
ably made  therefor,   p.  221. 

S.  The  new  undertaking  here  being  a  full  compliance  with  the  stat- 
utory requirements  as  to  each  appeal,  and  having  been  filed  be- 
fore the  motions  to  dismiss  were  heard,  it  is  proper  to  deny 
such  motions  with  or  without  costs  to  the  moving  parties,  as 
justice  requires,  p.  222. 
10.  Respondents'  counsel  having  treated  the  appeals  as  properly 
taken,  with  knowledge  or  full  means  of  knowledge  of  the  facts 
up  to  a  time  when  a  change  of  position  on  their  part  would  be 
prejudicial  to  appellants,  and  having  given  no  reason  for  not 
calling  the  court's  attention  to  the  defects  at  an  earlier  date, 
and  such  defects  having  been  promptly  cured  as  soon  as  called 
to  the  attention  of  appellants'  counsel,  no  terms  should  be  im- 
posed as  a  condition  of  denying  respondents'  motions  and  allow- 
ing the  appeals  to  stand,  except  that  appellants  be  required  to 
submit  the  same  upon  the  merits  when  reached  in  their  order, 
p.  222. 

II. 

The  court,  preliminary  to  deciding  the  appeals  upon  the 
merits,  having  caused  a  reargument  upon  this  proposition: 

"The  property  of  an  insolvent  corporation  having  been  placed 
under  the  control  of  a  receiver  appointed  by  the  court  in  a 
winding-up  suit,  and  it  being  claimed  that  such  receiver,  in  the 
course  of  his  administration,  has  wrongfully  lost  such  prop- 
erty or  some  portion  thereof,  his  attorneys  and  others  partici- 
pating in  the  wrong;  is  it  competent  for  the  court  to  make  the 
alleged  guilty  parties  defendants  in  the  pending  suit  with 
some  creditor,  or  creditors,  standing  for  all  persons  so  cir- 
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cumstanced,  as  plaintiff  or  plaintiffs,  broaden  out  the  complaint 
so  as  to  coyer  the  new  matters  by  a  supplemental  bill,  litigate 
the  same,  and  include  in  the  general  decree  in  such  suit  re- 
coyeries  against  all  of  such  alleged  guilty  parties  according  to 
the  nature  or  extent  of  their  liabilities?" 

I  Held,  in  respect  thereto  as  to  points  raised  by  counsel,  and 

i  others  suggested: 

11.  A  challenge  to  the^Jurisdiction  of  the  court  of  the  subject  mat- 
I  ter  of  the  litigation  in  any  action  is  proper  at  any  time  in  the 

progress  thereof.  Whether  counsel  raise  the  question  or  waiye 
it,  or  expressly  consent  to  the  Jurisdiction,  does  not  change  the 
situation,    p.  224. 

12.  If  the  defect  of  Jurisdiction  springs  from  want  of  power  the  re- 

sult is  yoid;  if  from  inexcusable  departure  from  established 
principles  goyeming  the  exercise  of  Judicial  power,  it  is  errone- 
ous and  may  and  ought  to  be  set  aside  upon  appeal  regardless 
of  the  attitude  of  counsel  in  respect  thereto  upon  either  side, 
pp.  227,  228. 

13.  The  constitutional  Jurisdiction  of  the  circuit  courts  of  this  state 

is  substantially  coextensiye  with  that  of  the  English  courts  of 
King's  Bench,  Common  Pleas,  and  Chancery  combined,    p.  227. 

14.  A  court  may  be  without  Judicial  power  as  to  a  particular  subject 

matter,  or  haye  such  power,  but  by  settled  principle  ought  not 
to  exercise  it  at  all  or  in  the  particular  way.  In  either  case, 
within  the  broad  meaning  of  the  term,  the  court  is  without 
Jurisdiction  of  the  subject  matter,    p.  227. 

15.  Want  of  judicial  power  as  to  a  particular  subject  of  action  ren- 

ders relief  granted  to  the  plaintiff  open  to  challenge,  directly 
or  indirectly,  as  yoid.  Abuse  of  power  in  the  sense  of  inex- 
cusable departure  from  established  principles  in  the  exercise  of 
Judicial  authority,  leayes  the  result  binding  upon  the  parties 
interested  till  set  aside  in  some  appropriate  Judicial  proceeding, 
p.  228. 

16.  Judicial  action- beyond  the  limits  of  Judicial  power  is  usurpation. 

Judicial  action  within  the  limits  of  such  power,  but  regardless 
of  settled  principles  regulating  the  exercise  of  such  power,  is 
regarded  as  error  of  Judgment,  but  may  be  Jurisdictional  error, 
nevertheless,  though  remediable  only  as  before  stated,    p.  228. 

17.  Under  the  Code,  whether  a  plaintiff  plants  his  cause  of  action  at 

law  or  in  equity  from  the  aspect  of  common-law  procedure,  does 
not,  if  improperly  planted,  raise  a  Jurisdictional  question  in 
the  strict  sense  of  the  term;  only  a  question  of  practice, 
p.  231. 

18.  Whenever  there  is  such  a  violation  of  established  practice  or 

principles  in  regard  to  the  exercise  of  Judicial  authority  as  to 
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seriously  interfere  with  the  efficiency  of  Judicial  instrumen- 
talities to  administer  Justice,  the  error  is  Jurisdictional,  p.  231. 

19.  The  Jurisdiction  of  courts  of  equity  is  defined  hy  principles,  not 

by  precedents;  the  former  govern,  the  latter  illustrate,  p.  234. 

20.  New  principles  of  equity  are  not  to  be  added  by  Judicial  policy, 

but  old  ones  are  subject  to  development  to  meet  new  condi- 
tions,   p.  235. 

21.  The  relief  within  the  power  of  equity  Jurisdiction  to  afford 

where  legal  remedies  are  inadequate  or  do  not  exist  at  all, 
is  limited  ohly  by  the  wrongs  to  be  redressed  or  the  rights  to 
be  protected;  this  not  extending,  however,  to  mere  violations 
of  moral  obligations,    p.  235. 

22.  In  an  action  to  administer  the  property  of  an  insolvent  coriK)- 

ration  and  enforce  liabilities  germane  thereto  as  a  trust  fund 
for  the  payment  of  its  debts,  all  persons  possessing  any  part 
of  such  fund  in  a  trust  capacity,  in  any  legitimate  sense,  and 
all  persons  contingently  liable  or  liable  only  upon  principles 
of  equity,  for  the  benefit  of  creditors  as  a  class,  are  proper  de- 
fendants,   pp.  237-240,  249. 

23.  A  receiver  of  an  insolvent  corporation  in  a  creditors'  action  to 

administer  its  affairs  for  their  benefit,  is  a  trustee  of  corpo- 
rate assets  in  the  right  of  the  corporation  for  such  creditors, 
and  for  the  latter  in  their  right  as  to  all  liabilities  to  which 
they  may  properly  resort  as  a  class,  not  enforcible  by  the  cor- 
poration,   p.  237. 

24.  The  last  foregoing  rule  includes  persons  who  may  have  ob- 

tained property  of  the  corporation  in  fraud  of  its  creditors. 
They  are  constructive  trustees  for  creditors,  and  their  liabili- 
ties as  such  may  properly  be  directly  established  in  the  cred- 
itors' suit    pp.  237-240. 

25.  The  whole  subject  of  enforcing  trusts  and  administering  the 

same  is  within  the  exclusive  Jurisdiction  of  equity  in  the  ab- 
sence of  any  statutory  regulation  on  the  subject,    p.  241. 

26.  The  statutory  remedy  by  sequestration  is  not  a  right  of  action, 

new  or  old.  It  is  at  most  a  mere  remedy  of  a  provisional  char- 
acter, for  use  in  an  action  which  exists,  except  as  regards  mere 
form,  independently  of  the  statute,  such  remedy  being  merely 
in  aid  thereof.  It  is  a  substitute  for  the  common-law  writ  of 
sequestration,    p.  243. 

27.  Generally  speaking,  courts  of  equity  will  not,  without  legislative 

policy  favorable  thereto,  manifested  in  some  way,  render  a  cor- 
poration incapable  of  performing  Its  corporate  duties  and  prac- 
tically terminate  its  existence  by  sequestering  its  property  and 
taking  charge  of  its  affairs,  though  it  is  within  Judicial  power 
to  do  so  if  necessary  to  the  ends  of  Justice,    p.  243. 
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28.  The  practice  of  administering  the  affairs  of  an  insolyent  cor- 

poration for  the  benefit  of  creditors  by  proceedings  in  a  gen- 
eral creditors'  suit,  does  not  dej>end  upon  the  statute.  So  far 
as  the  statutes  go  they  are  confirmatory  or  in  aid,  of  the  law 
as  it  was  formerly  understood,    pp.  244-246. 

29.  The  fact  that  in  a  winding-up  action  creditors  cannot  act  in  the 

right  of  the  receiver,  does  not  militate  against  liabilities  being 
enforced  against  parties  as  defendants  in  the  creditors'  acticm, 
the  legal  title  to  which  is  in  the  receiver.  The  creditors  and 
the  receiver  have  their  respective  spheres  of  action.  That  of 
the  former  appertains  to  the  establishment  of  the  trust  to  its 
fullest  extent,  and  the  enforcement  thereof  and  of  the  liabili- 
ties created  by  law  enfordble  upon  equitable  principles  so  far 
as  necessary  to  satisfy  the  claims  of  creditors,  the  eftects  in 
money  to  be  covered  into  the  trust  fund  in  the  possession  of 
the  receiver, — ^whose  sphere  of  action  is  wholly  administrative 
in  character,    pp.  247,  248. 

30.  A  trust  as  to  property  having  been  established,  the  trustee  can- 

not end  his  relationis  to  the  cestui  que  trust  by  destroying  the 
identity  of  the  subject  of  the  trust.  Such  identity  being  lost, 
the  trustee  la  yet  liable  to  account  in  equity  to  the  beneficiary 
for  the  loss.  p.  251. 
81.  The  doctrine,  that  when  property  once  impressed  with  a  trust 
entirely  loses  that  character  it  cannot  be  followed  and  recov- 
ered in  specie,  has  no  application  to  the  subject  of  whether  a 
trustee  may  end  his  personal  relations  as  such  by  a  destruo- 
tion  of  the  trust  fund.    p.  250. 

32.  The  doctrine  that  when  the  subject  of  a  trust  has  been  destroyed 

the  liability  of  the  trustee  Is  at  law,  recognized;  but  the  better 
and  common  doctrine  held  to  be  that  the  trustee  is  liable  in  a 
suit  for  an  accounting  as  before  indicated,  and  especially  where 
his  liability  is  incidental  to  a  proper  subject  matter  of  an  ac- 
tion in  equity,    p.  252. 

33.  A  cause  of  action  to  compel  an  unfaithful  trustee  and  those  col- 

luding with  him  in  wasting  a  trust  fund,  to  account  therefor, 
la  not  one  sounding  in  tort,  though  the  facts  may  be  such  that 
an  action  for  damages  for  the  wrong  might  lie.    p.  252. 

34.  The  beneficiaries  of  a  trust  fund  under  the  control  of  a  re- 

ceiver may,  by  permission  of  the  court  to  whom  the  latter  is 
accountable^  maintain  an  action  against  him  to  compel  him 
to  perform  his  duty.  p.  262. 
86.  A  receiver  is  the  agent  of  the  court,  and,  as  such,  trustee  for 
creditors,  and  is  liable  to  account  at  such  times  and  to  such 
person,  and  in  all  respects  in  such  manner,  as  the  court,  with- 
in the  broad  field  of  Judicial  discretion,  may  determine,  pp.  268» 
254. 
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• 

36.  WUle  the  usual  method  of  compelling  a  receiyer  to  account  la 

hy  summary  proceedings  In  the  action  in  which  he  was  ap- 
pointed, and  the  usual  way  to  enforce  restitution  by  him  of 
any  sum  he  may  be  found  upon  accounting  to  have  misappro- 
priated or  wasted,  is  by  contempt  proceedings, — ^the  court, 
whose  agent  he  is,  is  not  limited  to  any  particular  method  in 
that  regard.  It  may  adopt  any  procedure  which  is  reasonable 
in  any  view  thereof,  under  the  circumstances  of  the  particular 
case,  including  that  of  making  the  receiver  a  defendant  in  a 
creditors'  action,  like  any  wrongful  holder  of  the  trust  fund 
or  some  part  thereof,  the  action  still  being  open  so  as  to  admit 
of  that  course,  and  may  require  issues  to  be  formed  by  com- 
plaint and  answer  covering  the  subject,  and  the  same  to  be 
tried  in  the  usual  way  and  closed  as  a  part  of  the  general 
judgment    pp.  253,  301. 

37.  Boyd  v.  Mutual  Fire  Aaao,  116  Wis.  155,  so  far  as  it  holds  that 

In  case  a  receiver  trustee  for  creditors  wastes  the  trust  fund 
wrongfully  by  appropriating  the  same  to  his  own  use  or  other- 
wise the  creditors  have  no  cause  of  action  which  by  i>ermi8- 
sion  of  the  court  to  whom  the  receiver  is  accountable  they  may 
enforce  by  action  in  equity,  overruled,    p.  262. 

38.  A  receiver  or  other  of&cer  of  the  court  is  not  a  trustee  and  proper 

to  be  made  defendant  as  such,  within  the  meaning  of  that 
term  as  used  in  sec.  8237,  Stats.  1898.  p.  266. 
89.  ClarJce  v.  Banner  d  7.  P.  Oo.  50  Wis.  416,  so  far  as  it  holds  that 
a  j>erson  to  whom  it  Is  claimed  property  of  an  insolvent  has 
been  transferred  in  fraud  of  creditors  can  be  made  a  defend- 
ant in  an  administrative  suit  as  to  such  insolvent  only  for 
purposes  of  discovery, — held  to  have  been  overruled  shortly 
after  it  was  made  and  never  to  have  been  followed,    p.  267. 

40.  Sec.  3228,  Stats.  1898,  which  led  to  the  decision  before  mentioned, 

provides  a  rule  of  evidence  to  the  end  that  a  party,  guilty  of 
participating  in  the  commission  of  fraud  upon  creditors  of  in- 
solvent corporations  or  fraud  for  which  they  may  properly  call 
him  to  account,  may  be  a  defendant  in  a  winding-up  action, 
and  when  called  to  testify  as  to  his  conduct,  be  incapable  of 
shielding  himself  from  making  full  disclosure  by  pleading  the 
ordinary  privilege  of  a  witness  as  to  selMncriminating  ma^ 

ters.    p.  267. 

41.  Authorities  to  the  effect  that  a  court  has  no  inherent  power  to 

dissolve  a  corporation,  have  no  application  to  the  question  of 
whether  it  has  power  to  lay  hold  of  and  administer  the  prop- 
erty of  an  Insolvent  corporation  for  the  benefit  of  creditors. 
The  two  matters  are  distinct    The  statute  provides  a  right  of 
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action  for  the  former,  but  only  regulations  and  aids  as  regards 
the  latter,    p.  268. 

42.  The  doctrine  that  no  creditor  can  institute  a  proceeding  to  ob- 

tain  any  part  of  the  trust  fund  in  the  hands  of  a  receiver  until 
it  has  been  awarded  him,  does  not  signify  that  he  has  no  right 
of  action  to  enforce  the  trust  so  that  an  order  of  distribution 
may  be  made.    p.  269. 

43.  The  fact  that  the  legal  title  to  the  trust  fund  in  an  administra- 

tion suit  is  not  in  the  creditors  prosecuting  the  winding-up  ac- 
tion, does  not  afTect  their  right  to  an  equitable  remedy  by  ac- 
tion against  the  constructive  trustee  holders  of  the  funds  to  be 
recovered  and  gathered  into  the  hands  of  the  agent  of  the  court 
as  their  regular  trustee,    p.  269. 

44.  It  is  not  an  absolute  essential  to  a  creditors'  action  that  there 

shall  be  a  receiver.  If  only  an  accounting  is  sought  and  there 
is  no  need  of  a  provisional  remedy  because  there  is  no  prop- 
erty to  be  previously  conserved,  no  receiver  need  be  appointed. 
In  any  event  the  creditors'  action  proceeds  from  the  commence- 
ment under  their  control  and  the  direction  of  the  court,  re- 
gardless of  whether  there  is  a  receiver  or  not.    p.  270. 

45.  A  creditors'  action  is  commenced  by  a  complaint  in  the  nature 

of  a  bill  in  equity.  Such  complaint  is  the  substitute  for,  and 
in  all  respects  performs  the  office  of,  the  creditors'  bill  of  the 
old  practice.  The  Code  system  substitutes  the  civil  action  and 
its  appropriate  procedure  for  the  former  suit  in  equity  or  ac- 
tion at  law.  It  only  provides  a  new  form  of  action,  leaving  the 
general  characteristics  of  the  remedy  otherwise  the  same  as 
before.  It  is  the  forms  of  action,  not  the  substance  thereof, 
as  regards  the  essential  of  the  remedy,  that  were  abolished  by 
the  Code.    p.  273. 

46.  New  matters  which,  had  they  been  known  or  had  they  existed 

at  the  commencement  of  an  action,  might  properly  have  been 
incorporated  in  the  complaint,  may  be  brought  in  by  amended 
or  supplemental  complaint.  Such  was  the  old  practice,  and  it 
is  preserved  by  sec.  2687  of  the  Code.    p.  274. 

47.  It  is  proper  in  a  winding-up  action  to  commence  the  same  in  a 

simple  form,  according  as  the  necessities  of  the  particular  sit- 
uation may  require,  and  thereafter,  with  or  without  leave  of 
the  court,  according  to  circumstances,  broaden  the  same  out 
by  amended  or  supplemental  complaint  so  as  to  bring  before 
the  court  all  parties  and  all  matters  proper  or  necessary  to  b<i 
so  circumstanced  in  order  that  the  entire  subject  matter,  using 
the  term  in  its  broad  sense,  may  be  fully  dealt  with.    p.  274. 

48.  The  doctrine  that  the  Code  furnishes  a  new  and  complete  sys- 

tem of  procedure  as  regards  forms  of  action,  and  a  substitute 
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aa  regards  names  and  general  characteristics  for  common-law 
pleadings,  and  a  system  of  procedure  as  regards  the  same,  does 
not  mean  that  such  systen\  includes  a  form  for  pleadings  and 
Judgment,  or  for  all  mere  details  of  practice,    p.  277. 

49.  A  misjoinder  of  causes  of  action  is  waived  by  the  defendant  if 

complaint  be  not  seasonably  made  in  the  manner  prescribed  by 
statute,    p.  278. 

50.  The  statute  furnishes  no  form,  strictly  so  called,  for  a  Judgment 

in  an  acdon  to  administer  the  property  of  an  insolvent  cor- 
poration for  the  benefit  of  creditors,  nor  for  any  other.  Sec. 
3217,  Stats.  1898,  relates  merely  to  a  form  of  an  order  of  dis- 
tribution proper  to  be  made  in  an  action  or  special  proceeding. 
The  form  of  the  Judgment  in  all  actions  of  an  equitable  nature, 
is  goyemed  by  established  principles  of  equity  Jurisprudence, 
and  as  indicated  in  sec  2883,  Stats.  1898.  The  Judgment  pro- 
vided for  in  sec.  3245,  Id.,  is  for  the  closing  up  of  an  action 
to  dissolve  a  corporation,  not  one  merely  to  administer  its 
assets  for  the  benefit  of  creditors,    p.  278. 

^1.  Where  several  persons*  in  collusion  with  each  other,  misappro- 
priate or  so  waste  or  misapply  property  as  to  become  charge- 
able for  the  wrong  as  trustees  thereof,  they  are  Jointly  liable 
for  the  entire  loss,  regardless  of  the  extent  to  which  they  may 
severally  have  been  enriched,    p.  280. 

€2.  The  constitutional  guaranty  of  the  right  of  trial  by  Jury  refers 
only  to  such  right  as  it  was  enjoyed  before  the  constitution.  It 
did  not  extend  then,  so  it  does  not  now,  to  actions  of  an  equi- 
table nature,    p.  281. 

€8.  A  statutory  action  is  not  necessarily  to  be  tried  by  Jury. 
Whether  it  is  or  is  not  so  triable  is  to  be  determined,  in  the 
absence  of  a  statutory  declaration  on  the  subject,  with  refer- 
ence to  whether  its  general  characteristics  are  those  of  an  ac- 
tion at  law  or  one  in  equity  from  the  aspect  of  the  old  remedies, 
p.  281. 

Z4.  If  a  receiver,  appointed  in  an  action  in  form  to  administer  the 
property  of  an  insolvent  corporation  for  the  benefit  of  its  cred- 
itors, is  imposed  upon  the  court  by  keeping  therefrom  knowl- 
edge of  the  real  purpose  of  those  who  nominate  him,  in  the 
interest  of  the  corporation  or  its  ofiicers,  or  both,  he  is  to  be 
deemed,  as  to  creditors,  the  agent  of  their  adversaries,  pp.  284, 
290,  302. 

66.  A  receiver  collusively  appointed  as  above  indicated,  and  enabled 
to  use  his  ofiice  for  the  benefit  of  those  who  are  in  an  adversary 
capacity  to  creditors,  is  not  entitled  to  the  usual  protection 
aftorded  receivers;  but  may  be  dealt  with,  if  the  court  so  orders 
or  permits,  as  a  mere  agent  for  such  adversaries,  and  as  such 
made  a  defendant  in  the  main  or  an  independent  action,  as 
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the  court  may  order  or  permit,  and  his  conduct  judicially  In- 
yestlgated  in  that  way  and  his  liabilities  enforced  by  the  in- 
strumentalities afforded  thereby.  In  that  situation  the  re- 
ceiver and  his  co-wrongdoers  may  properly  be  made  defendants 
lndei>endently  of  the  statutes,  and  under  sees.  8237  and  8239^ 
thereof  as  well.    pp.  282-293. 

66.  All  of  a  series  of  acta  having  in  view  the  consummation  of  a 
single  fraudulent  purpose,  regardless  of  the  number  of  per- 
sons concerned  therein,  are  parts  of  one  subject  matter;  and 
where  that  is  a  primary  subject  of  action  or  is  an  incidental 
part  of  a  subject  of  controversy  including  it  and  other  mat- 
ters, however  numerous,  the  entire  subject  matter  may  be 
brought  into  a  single  acticm  for  adjudication,    pp.  288,  289. 

57.  The  complications  of  an  action  to  enforce  all  liabilities  to 
which  creditors  of  an  insolvent  corporation  may,  as  a  class* 
properly  resort  for  the  fsatisfaction  of  their  claims,  furnishes 
no  Justification  for  so  limiting  the  character  thereof  as  to 
eliminate  therefrom  any  feature  belongi];Lg  thereto  according 
to  the  broad  principles  that  have  been  Judicially  determined 
to  govern  the  subject.  Those  principles,  not  the  difllculties  in 
applying  them,  mark  the  boundaries  of  the  subject  matter  that 
may  be  brought  into  an  administration  suit.    pp.  29&~300. 

68.  One  of  the  most  valuable  features  of  equity  jurisprudence  is  the 

opportunity  thereby  afforded  to  judicially  lay  hold  of  a  sub- 
ject matter,  however  large,  and  however  complicated  by  numer- 
ous matters  that  might  under  some  circumstances  constitute 
each  by  itself  a  separate  ground  of  action,  bring  in  all  parties 
directly  interested  or  who  should  be  before  the  court  for  their 
due  protection,  however  numerous,  and  foreyer  settle  the  en- 
tire controversy,  with  all  its  incidental  disputes,  its  major  and 
minor  equities,    p.  299. 

69.  Within  the  broad  principles  last  above  stated,  no  jurisdictional 

error  can  be  committed  so  long  as  there  is  no  unjustifiable  prei* 
udicial  departure  from  established  practice,  pp.  300,  301. 
60.  If,  pending  an  administration  suit,  before  final  judgment,  even 
after  the  property  has  been  distributed  by  order  of  the  court, 
it  is  claimed  upon  reasonable  ground  that  the  receiver  was,  by 
a  fraud,  introduced  into  the  action  to  aid  the  ofiicers  of  the 
Insolvent  to  carry  out  a  preconceived  design  to  defraud  its 
creditors  while  pretending  to  act  as  the  agent  of  the  court, — 
it  is  permissible  to  make  such  receiver  and  his  alleged  guilty 
associates  defendants  in  such  suit  as  a  method  of  requiring  the 
receiver  to  account;  and  regarding  him  and  his  co-wrongdoers 
as  standing  for  matters  germane  to  the  subject  of  the  action, 
as  may  properly  be  done,  such  practice  is  fully  approved, 
p.  302. 
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'III. 

€1.  In  a  creditors'  action  the  rendition  of  a  judgment  at  law,  the 
issnance  of  an  execution  thereon,  and  the  return  thereof  un- 
satisfied, should  be  alleged  in  the  complaint,  and  a  defect  in 
that  regard  may  be  taken  advantage  of  by  demurrer  ore  tenus. 
p.  306. 

62.  In  a  creditors'  suit,  a  sufficient  cause  of  action  having  been 

stated  in  the  complaint,  a  change  of  parties  thereafter,  so  that 
no  one  under  the  rule  last  stated,  competent  at  the  start  to  in- 
voke the  Jurisdiction  of  the  court,  appears  as  plaintiff,  or  a 
party  to  the  action,  the  facts  still  appearing  essential  to  the 
cause  of  action  in  the  beginning,  is  immaterial,    p.  307. 

63.  Mere  delay  in  moving  for  leave  to  bring  in  a  supplemental  com- 

plaint does  not  preclude  the  court  from  granting  a  motion  to 
that  end.    p.  308. 

64.  A  consolidation  of  several  eauitable  actions,  that  might  have 

been  brought  as  one,  is  proper  under  the  statutes  and  inde- 
pendently thereof,    pp.  308,  309. 
€5.  A  consolidation  of  actions  means  uniting  several  into  one,  not 
consolidation  of  trials,    p.  309. 

66.  In  considering  whether  findings  of  fact  made  by  a  trial  court 

should  be  disturbed  on  appeal,  these  rules  apply: 

a.  Such  flndlngB  should  stand  unless  so  against  the  weight 
of  evidence  as  to  indicate,  clearly,  want  of  proper  considera- 
tion of  the  evidence,  mistake  by  overlooking  material  evidence^ 
or  prejudice,  or  some  other  improper  cause. 

b.  It  is  Incumbent  on  the  party  alleging  fraud  to  establish 
it  by  clear  and  satisfactory  evidence. 

c  The  first  rule  does  not  apply  where  the  result  Is  reached 
by  the  trial  court  through  a  misapprehension  of  the  law. 

d.  The  first  rule  applies  with  more  or  less  significance  ac- 
cording to  the  presence  and  importance  of  the  elements  upon 
which  it  is  based. 

e.  The  admission  of  improper  evideiice  is  to  be  deemed  im- 
material upon  appeal  unless  it  clearly  appears  that  but  for 
such  evidence  the  finding  would  probably  have  been  different. 

f.  Unless  the  contrary  clearly  appears,  improper  evidence 
taken  under  objection  will  be  presumed  to  have  been  given  no 
weight    pp.  812-314. 

67.  A  receiver  may  properly,  acting  In  good  faith,  at  his  own  ex- 

pense conserve  an  equity  belonging  to  the  trust  if  the  court, 
with  knowledge  of  the  situation,  decides  that  it  were  better 
such  equity  should  be  lost  than  to  burden  the  trust  fund  to 
save  it.    p.  328. 
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€8.  A  receiver,  acting  under  the  circumstances  above  indicated,  may 
be  deemed  to  have  an  equitable  lien  upon*  the  property  con- 
served for  the  amount  of  his  reasonable  expenditures,  any 
profit  obtained  to  inure  to  the  trust  fund.    p.  328. 

69.  Under  no  circumstances  can  a  receiver  rightly  speculate  with 

the  subject  of  his  trust  for  his  private  gain.    pp.  326,  326. 

70.  Oral  evidence  as  to  judicial  advice  in  the  administration  of  a 

receivership  matter  is  not  necessarily  to  be  rejected  or  con- 
demned as  false,    p.  329. 

71.  A  misstatement  of  facts  by  fraud,  negligence,  or  mistake,  In  a 

petition  for  judicial  advice  in  a  receivership  matter,  reason- 
ably calculated  to  influence  action  to  the  prejudice  of  creditors 
and  which  has  that  effect,  is  a  sufficient  ground  In  the  same 
jurisdiction  to  support  an  application  by  such  creditors,  sear 
sonably  made  while  the  court  there  has  control  of  the  matter, 
for  relief,    pp.  337-339. 

72.  In  an  administrative  action  for  the  benefit  of  creditors,  if  a  de- 

fendant is  charged  as  trustee  of  property  belonging  to  the 
trust  fund  on  the  ground  of  fraud,  and  the  fraud  falls  yet  the 
proof  shows  that  such  person  has  property  which  belongs  to 
the  trust,  the  appropriate  relief  in  that  regard  may  be 
granted,    p.  339. 

73.  An  injury  to  personal  estate  survives  by  statute,  and  where,  if 

a  person  were  living,  an  action  In  equity  could  be  maintained 
against  him  for  an  accounting  as  to  property  in  his  possession, 
or  its  equivalent,  a  judicial  remedy  survives  against  his  per- 
sonal representatives,    p.  340. 

74.  A  receiver  is  not  guilty  of  wrongdoing,  necessarily,  because  he 

Incurs  expense  in  the  collection  or  conservation  of  a  liability 
validly  hypothecated  by  the  insolvent  as  security  for  a  debt 
owing  by  him,  because  he  has  no  reason  to  expect  such  hypothe- 
cation to  yield  a  surplus  for  the  trust  fund.    p.  343. 

76.  A  creditor  of  an  insolvent  whose  estate  is  in  process  of  admin- 
istration under  judicial  supervision,  having  a  secured  claim 
against  such  insolvent,  may  prove  It  to  the  full  amount,  and 
in  such  case  he  is  entitled  to  share  with  general  creditors  upon 
that  basis  in  every  general  distribution  of  trust  funds  till  the 
dividends,  together  with  the  receipts,  if  any,  from  the  security, 
are  sufficient  to  fully  pay  such  claim,  the  residue  of  the  se- 
curity remaining  to  belong  to  the  trust  fund  or  to  the  owner 
of  the  equity,    p.  344. 

76.  The  foregoing  is  the  chancery  rule.  The  rule  limiting  the  claim- 
ant, in  the  circumstances  stated,  to  share  with  general  cred- 
itors only  on  the  basis  of  his  claim  less  the  value  of  his  se- 
curity, unless  he  surrenders  the  latter,  is  wholly  statutory  and 
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generally  confined  to  administrations  under  bankruptcy  laws, 
pp.  344,  346. 

77.  The  rule  that  where  there  are  two  funds,  one  person  having  se- 

curity on  both  and  another  on  one  of  them,  equity  will  compel 
the  former  to  first  exhaust  the  security  In  which  his  Interest 
Is  exclusive,  is  not  to  be  applied  to  his  prejudice,    pp.  345,  346. 

78.  In  view  of  the  foregoing,  a  receiver  may  properly  burden  his 

trust  fund,  subject  to  the  approval  of  the  court,  with  expenses 
of  converting  into  money  choses  in  action  or  other  property 
In  which  he  has-  only  an  equitable  title,  creditors  of  the  in- 
solvent having  the  property  as  collateral,  though  no  surplus  Is 
obtainable  therefrom.  If,  under  the  circumstances,  that  seems 
for  the  best  interests  of  general  creditors,    pp.  343-347. 

79.  A  receiver  may  properly  be  allowed  to  finish  uncompleted  con- 

tracts of  the  insolvent,  when  that,  at  the  time  of  action  in  re- 
gard thereto,  seems  for  the  best  Interests  of  general  creditors, 
p.  352. 

80.  The  court  will  not  as  of  course  order  Its  receiver  to  complete  un- 

finished contracts  of  the  insolvent  unless  necessary  to  save  in- 
vestments already  made,  or  otherwise  save  encumbered  prop- 
erty, and  such  completion  Is  clearly  required  In  the  interests 
of  general  creditors.  In  other  cases  the  court  and  Its  receiver 
are  to  act  according  to  their  judgment  of  the  probabilities  as 
to  general  interests,    p.  353. 

51.  A  going  manufacturing  business, — ^wlth  its  manufacturer's  stock, 

partly  constructed  machinery,  and  partly  performed  contracts, 
having  large  Investments  therein  the  safety  of  which  depends 
on  completing  such  contracts, — ^having  been  placed  in  the  hands 
of  a  receiver  to  be  wound  up  for  the  benefit,  primarily,  of  cred- 
itors, many  of  such  contract  liabilities  being  validly  hypothe- 
cated to  creditors  of  the  insolvent,  and  at  the  outset  an  order 
having  been  made  for  the  temporary  continuance  of  the  busi- 
ness in  aid  of  a  conservation  of  the  property  for  general  cred- 
itors, with  power  to  borrow  money  upon  the  credit  of  the  trust 
fund  therefor, — heldf  that  such  order,  by  implication,  author- 
ized the  receiver  to  complete  such  contracts  if  in  his  Judgment 
the  interests  of  the  trust  fund  would  be  best  subserved  there- 
by, obtaining  special  advice  ot  the  court  In  doubtful  cases, 
pp.  362-364. 

52.  An  Imperfect  attempt  to  give  a  mortgage,  or  any  act  clearly 

showing  an  Intention  to  pledge  property  as  security  for  an  in- 
debtedness, or  "any  transaction,  whatever  be  its  form  or  what- 
ever name  the  parties  may  choose  to  give  it,"  sufficient  being 
done  to  enable  a  couri  of  equity  to  deal  with  the  matter,  is 
In  equity  a  mortgage;  and,  there  being  no  superior  equities. 
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1b  as  forceful  to  hold  the  property  for  the  interest  of  the  mort- 
gagee as  any  mortgage,    pp.  359,  360. 

83.  A  mortgage  of  the  kind  above  indicated  takes  precedence  of  sub* 

■eqaently  acquired  rights  of  creditors  in  a  Judicial  adminis- 
tration of  property  of  the  mortgagor  for  the  benefit  of  his  cred- 
itors, and  forms  a  good  consideration  and  Justification  for  the 
giving  of  a  formal  mortgage  when,  if  the  equitable  right  did 
not  exist,  a  valid  security  could  not  be  given  because  of  the 
rights  of  creditors,    p.  362. 

84.  If  a  trustee,  whether  from  good  or  bad  motives,  or  whether  the 

result  be  detrimental  or  beneficial  to  his  cestui  que  trust,  be- 
comes a  purchaser  of  the  trust  property,  either  directly  or  by 
concurrence  with  another  as  his  agent  or  associate,  the  trans- 
action is  voidable  at  the  election  of  such  cestui  que  trust  if  he 
acta  seasonably,  p.  363. 
86.  In  the  circumstances  last  mentioned  the  cestui  que  trust,  by 
his  own  act  or  by  the  court  acting  Judicially  to  redress  the 
wrong,  cannot,  surrendering  the  property  to  the  wrongful 
holder,  recover  more  than  the  damages  sustained,    p.  363. 

86.  Creditors  having  elected  to  surrender  the  property  as  above  indi- 

cated, and  by  untenable  claims  and  misapplication  of  the  law 
obtained  an  erroneous  Judgment  requiring  much  time  and  ex- 
pense to  obtain  a  correction  of  the  error,  rendering  it  likely 
that  changes  may  probably  have  occurred  in  the  meantime,  and 
there  being  no  real  benefits  recoverable,  it  Is  proper  to  regard 
their  rights  as  foreclosed,    p.  364. 

87.  The  unsworn  statements  of  an  agent  outside  the  scope  of  his 

agency  are  not  proof  of  the  matters  indicated  therein  as  re- 
gards his  principal,    pp.  366-374. 

88.  In  the  sale  of  an  electric  lighting  plant,  doing  public  and  private 

lighting  under  a  public  franchise,  during  the  monthly  i>eriod 
for  which  bills  to  customers  are  customarily  rendered,  there 
being  some  coal  and  other  supplies  on  hand  for  immediate  use 
in  that  regard,  the  intention  being  obvious  that  the  sale  was 
intended  to  carry,  as  incident  to  the  property,  the  going  busi- 
ness, nothing  appearing  to  the  contrary,  such  sale  impliedly 
includes  such  unfinished  monthly  contracts  and  the  supplies 
on  hand,  they  being  deemed  mere  incidents  of  the  plant  p.  370. 

89.  In  the  trial  of  an  action,  if  the  trial  Judge  at  the  close  of  the 

evidence,  as  to  a  matter  brought  in  by  amendment  on  the  trial 
entitling  the  adverse  party  to  a  continuance,  announces  an 
opinion  as  to  the  effect  of  such  evidence  respecting  such  new 
matter,  having  good  ground  to  believe  that  such  announcement 
will  be  relied  upon  by  such  adverse  party,  and  such  party  does 
■o  rely,  and  thereafter  a  decision  is  rendered  materially  at 
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yarianoe  with  such  opinion, — ^the  case  should  be  reopened  as 
to  such  new  matter  upon  seasonable  application  being  made 
therefor  with  reasonable  probability  that  upon  a  new  hearing 
such  adverse  VBXty  can  successfully  meet  such  new  matter  and 
is  guilty  of  no  inexcusable  laches,    pp.  374,  375. 

90.  The  undisputed  reasonable  evidence  of  one  witness,  though  a 
party  interested,  should  control  as  to  a  question  of  fact.  p.  383. 

'91.  In  administering  a  receivership  trust,  ordinary  advisory  orders 
may  properly  be  granted  ex  parte,  and  the  fact  that  they  are 
so  granted  is  not  evidence  tending  to  show  infidelity  on  the 
part  of  the  receiver,    p.  384. 

'92.  A  creditor's  expenses/  incurred  by  instituting  and  prosecuting, 
prudently  and  to  effect,  a  suit  on  behalf  of  himself  and  all 
other  creditors  of  an  insolvent  corporation,  to  have  its  prop- 
erty sequestered  and  judicially  administered  for  their  benefit, 
may  properly  be  allowed  as  expenses  of  such  administration, 
p.  390. 

'93.  The  interests  of  creditors  of  an  insolvent  corporation  having 
hypothecations  consisting  of  bills  receivable  or  other  choses  in 
action,  made  by  it  to  secure  them, — ^in  property  in  the  hands 
of  a  court  receiver  for  the  benefit  of  creditors  generally,  are 
not  adverse  to  those  of  the  receiver  or  such  general  creditors, 
there  being  no  question  as  to  the  validity  of  such  hypotheca- 
tions,   p.  393. 

94.  In  the  circumstances  above  suggested,  legal  services  rendered 

the  secured  creditors  as  regards  enforcing  their  collateral 
against  the  collateral  debtors  or  making  formal  proof  of  the 
principal  creditor's  claim  for  filing  with  the  court  in  the  re- 
ceivership matter,  are  not  inconsistent  with  the  performance 
of  legal  services  at  the  same  time  for  the  receiver,    p.  393. 

95.  It  is  not  essential  nor  expected  that  the  general  attorney  for  a 

receiver  whose  administration  Is  of  such  a  character  as  to 
warrant  him  in  burdening  the  trust  with  the  expenses  of  legal 
services  of  a  general  and  continuous  character,  will  keep  an 
itemized  account  of  services  performed  by  him.  The  custom 
Is  for  the  court  to  allow  such  sum  for  expenses  of  that  char- 
acter as  in  its  Judgment  the  nature  of  the  case  reasonably  de- 
manded and  which  were  performed,  pp.  397,  402,  454. 
S6.  The  amount  allowable  for  the  personal  services  of  a  receiver  is 
to  be  governed  by  the  subject  matter  of  the  administration,  the 
care  exercised,  the  degree  of  success  attained,  the  manner  of 
the  accounting,  and  all  other  considerations  bearing  on  the 
actual  value  thereof,  the  rate  to  be  that  characterizing  some- 
what similar  services  in  official  life.    p.  435. 
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97.  The  expenses  allowed  a  receiver  for  legal  assistance  are  to  be 

governed  by  the  reasonable  necessities  In  that  regard,  assum- 
ing that  the  receiver  has  properly  discharged  the  duties  which 
belong  to  him  personally  to  perform,  the  time  necessarily  spent 
In  the  administration,  the  grade  of  service  required,  the  effi- 
ciency of  that  rendered,  the  benefit  to  the  trust,  the  fidelity  dis- 
played, and  all  other  circumstances  throwing  light  on  the  ques- 
tion; the  rate  to  be  that  ordinarily  paid  for  somewhat  similar 
services  In  official  life.    p.  438. 

98.  The  better  way  to  determine  the  proper  amount  to  be  allowed 

a  receiver  for  legal  assistance  is  to  view  the  whole  situation 
from  the  standpoint  of  the  results  accomplished  in  the  end, 
without  much  or  any  regard  to  any  itemized  account.  That 
does  not  militate  against  awarding  on  account  reasonable 
amounts  for  expenses  of  that  character  during  the  progress  of 
the  administration,    pp.  394-402. 

99.  Advisory  orders  may  properly  be  entered  ex  parte  in  a  receiver- 

ship matter,  and  are  expected  to  be  so  entered  as  a  general 
rule.    p.  384. 

100.  A  receiver  is  expected  to  apply  to  the  execution  of  his  trust  the 

discretion  of  an  ordinarily  careful  business  man  in  business 
pursuits  of  a  somewhat  similar  nature,  acting  in  ordinary  mat- 
ters, and  as  to  mere  details  in  others,  upon  his  own  Judgment 
without  responsibility  for  losses  happening  through  mere  mis- 
takes of  judgment,    pp.  384,  385. 

101.  A  court,  within  the  boundaries  of  judicial  discretion,  may 
make  its  own  rules  as  regards  the  time  and  manner  in  which 
its  receiver's  account  shall  be  examined  and  passed  upon, 
p.  414. 

102.  If  a  court  refers  its  receiver's  account  for  the  taking  of  testi- 
mony and  reporting  the  same  with  conclusions,  such  proceed- 
ing is  not  governed  by  the  statute  or  rules  of  court  regarding 
references  of  actions  for  trial,    p.  414. 

103.  In  case  of  such  a  reference  of  a  receiver's  account,  the  court 
may  close  the  same  at  any  time,  discharging  the  referee  and 
causing  the  whole  subject  to  be  brought  before  him  for  settle- 
ment in  the  light  of  such  proceedings  as  shall  have  been  had 
before  the  referee,  and  such  other  aids  as  he  may  call  to  his 
assistance,  not  transcending  sound  judicial  discretion,    p.  414. 

104.  Recitals  of  fact  in  a  judicial  order,  the  truth  of  which  must  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have 
been  known  to,  or  established  to  the  satisfaction  of,  the  judge 
making  such  order,  should  not  be  held  to  be  untrue  or  fraudu- 
lent if  they  may  be  reasonably  viewed  In  a  light  which  will 
avoid  such  result,    p.  4?4. 
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106.  Tested  by  custom,  it  is  not  improper  for  a  referee  or  a  court  to 
delegate  to  an  interested  attorney  the  labor  of  preparing  find- 
ings of  fact  and  conclusions  of  law  for  the  approval  and  sanc- 
tion of  such  referee  or  court,  though  the  practice  itself,  aside 
from  such  custom,  is  of  doubtful  propriety  and  its  discontinu- 
ance is  advised,  this,  however,  being  expressed  in  the  opinion 
as  a  personal  view  of  the  writer  thereof,    pp.  396,  419. 

106.  The  mere  pro  forma,  ex  parte  settlement  of  an  important  re- 

ceiver's account,  where  creditors  are  dissatisfied  therewith, 
held  to  be  an  indiscretion,    pp.  483,  434. 

107.  A  judge  should  not  sit  to  review  the  mere  exercise  of  Judgment 

by  his  predecessor,  but  should  leave  the  parties  aggrieved  to 
their  remedy  by  appeal,    p.  428. 

108.  Notwithstanding  the  foregoing  general  rule,  if  a  judge  is  clearly 
satisfied  that  an  order  in  an  action  still  pending  in  his  court 
was  granted  by  his  predecessor  without  the  exercise  of  judg- 
ment, through  mistake  or  some  fraud  perpetrated  upon  the 
court,  or  some  indiscretion  so  manifest  that  the  judge  granting 
the  same,  if  in  a  position  to  do  so,  would  in  all  reasonable 
probability  give  relief  therefrom,  or  if  satisfied  that  had  the 
adverse  parties  been  heard  the  result  would  have  been  difter- 
ent,  and  that  failure  in  that  regard  is  attributable  to  excusable 
mistake  or  neglect, — ^he  may  set  such  order  aside,    p.  429. 

109.  Money  paid  on  a  judicial  order  or  judgment  subsequently  set 
aside,  may  be  recovered  back  in  an  action  for  money  had  and 
received,  payment  being  presumed  to  have  been  made  upon  the 
Implied  understanding  that  restoration  would  take  place  under 
such  circumstances,    p.  441. 

110.  That  rule  does  not  apply  to  a  person  receiving  money  from  an- 

other in  the  extinguishment  of  an  indebtedness  inter  partes, 
which  money  shall  have  been  previously  adjudged  to  such  other 
against  a  third  person,  upon  the  adjudication  being  vacated, 
so  as  to  enable  such  third  person  to  recover  the  same  of  the 
one  receiving  it.    He  can  recover  only  of  such  other,    p.  440. 

111.  A  person  cannot  sue  upon  one  cause  of  action  and  recover  upon 

another;  but  that  does  not  apply  where  the  cause  of  action  is 
not  proved  as  alleged,  yet  a  liability  is  established  within  the 
scope  of  the  subject  stated,  and  everything  in  respect  thereto 
Is  fully  litigated  so  that  an  amendment  might  properly  be 
granted  conforming  the  pleadings  thereto;  nor  militate  against 
the  rule  that,  a  court  of  equity  having  taken  jurisdiction  of 
a  subject  matter  for  one  purpose,  which  is  not  fully  established 
on  the  trial,  a  liability  notwithstanding  being  established  upon 
a  full  hearing,  within  the  scope  of  such  subject,  the  court  will 
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retain  the  case  and  grant  such  relief  as  Is  within  its  jurisdio- 
tion  to  afford,    p.  442. 

112.  A  person  having  property  alleged  to  belong  to  a  trust  fund 
which  he  ought  to  restore  thereto,  being  prosecuted  for  an  ac- 
counting and  charged  with  haying  obtained  possession  thereof 
by  fraud,  fraud  failing,  yet  wrongful  possession  of  the  trust 
fund  being  fully  established,  the  proper  Judgment  enforcing 
restoration  may  be  rendered,    p.  442. 

113.  If  an  attorney  accepts  employment  from  a  receiver,  and,  Join- 
ing with  his  employer,  submits  to  the  court  the  question  of 
the  amount  to  be  allowed  him  out  of  the  trust  fund  for  his 
services,  the  result  is  binding  on  him  till  set  aside  in  some 
appropriate  way,  though  the  liability  to  him  is  personal  as  re- 
gards the  receiver;  and  If  thereafter  the  receiver  pays  the  sum 
allowed  and  subsequently  the  adjudication  in  respect  to  such 
allowance  is  properly  changed,  the  allowable  sum  being  re- 
duced, a  cause  of  action  thereby  accrues  to  the  receiver  to  re- 
cover the  excess,    p.  444. 

114.  An  implied  promise  having  been  raised  as  Indicated  in  the  fore- 
going, and  become  enforcible.  Interest  runs  from  the  date  of 
the  payment,    p.  444. 

115.  Expense  of  a  receiver  in  the  settlement  of  his  account,  caused 
by  creditors  contesting  matters  in  respect  thereto,  which  he 
reasonably  incurs,  may  properly  be  allowed  to  him  as  legiti- 
mate charges  against  thiB  trust  fund.    p.  446. 

116.  If  In  the  settlement  of  the  receiver's  account  only  creditors  are 
interested  adversely  to  the  receiver,  and  they  all  in  good  faith 
litigate  with  the  receiver  matters  respecting  his  final  account, 
resulting  in  a  Judgment  for  costs  being  rendered  against  them, 
the  court  may  properly  provide  that  such  Judgment  shall  be 
paid  out  of  the  tnist  fund,  or,  if  paid  by  the  creditors,  that 
they  shall  be  reimbursed  therefor  out  of  such  fund.    p.  450. 

117.  When  several  defendants  severally  appeal  from  a  Judgment  ren- 

dered against  them,  and  succeed,  there  is  not  necessarily  as 
many  prevailing  parties  as  there  are  individual  appellants  for 
the  purpose  of  the  taxation  of  costs  in  this  court,  under  sec. 
2949,  Stats.  1898.  Such  of  the  appellants  as  are  united  in  in- 
terest are  to  be  deemed  as  constituting  but  one  prevailing 
party,  though  they  may  have  separate  appeals,  p.  449. 
[Syllabus  by  Makshaix,  J.] 

Appeals  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  A.  J.  Vinje,  Judge.     Reversed  in  part 
Winding-up  action.    James  T.  Barber  and  the  McDonough 
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Manufacturing  Company,  a  corporation,  as  creditors  of  the 
National  Electric  Manufacturing  Company — ^neither  having 
obtained  a  judgment  against  it,  and  none  having  been  other- 
wise obtained— <3ommenced  an  action  in  the  circuit  court  for 
Eau  Claire  coimty,  ostensibly  under  sec.  3216,  Stats.  1898, 
and  its  associate  sections,  against  the  electric  company  to 
sequestrate  its  property  for  the  benefit  of  its  creditors.  The 
eomplaint  contained  numerous  allegations  showing  urgent 
necessity  for  removing  such  property  beyond  danger  of  at- 
tack by  individual  creditors,  and  those  usual  in  such  actions, 
-except  as  to  the  existence  of  a  creditor's  judgment  and  the 
exhaustion  of  all  legal  remedies  to  collect  the  same  without 
success.  The  action,  though  in  form  adversary,  was  in  fact 
friendly  in  that  the  officers  of  the  corporation  deemed  it  ad- 
visable that  such  proceedings  should  be  taken  to  place  the 
property  of  the  corporation  beyond  the  reach  of  individual 
bostile  action  by  creditors,  and  promoted  the  sama  The  per- 
son who  had  been  general  counsel  for  the  corporation  from 
the  time  of  its  organization  severed  his  relations  in  that  re- 
gard to  take  charge  of  the  sequestration  proceedings.  He 
prepared  the  complaint  and  was  the  attorney  for  the  plaint- 
iffs. He  also  prepared  the  defendant's  answer,  a  brother  atr 
tomey  signing  the  same  and  appearing  as  the  defendant's 
attorney.  Such  answer  admitted  the  allegations  of  the  com- 
plaint. 

Upon  the  pleadings  so  prepared  E.  E.  Eust,  a  director 
and  the  secretary  of  the  corporation,  was  in  due  form  ap- 
pointed receiver  of  its  property.  Seasonably  thereafter  he 
qualified  pursuant  to  such  appointment,  and  possessed  him- 
self of  the  corporate  property.  The  order  of  appointment 
<;ontained  the  usual  injunction  as  to  the  commencement  of 
other  actions  against  the  corporation  and  as  to  the  disturb- 
ance of  its  assets  in  the  hands  of  the  receiver  or  otherwise. 
Such  proceedings  were  thereafter  taken  in  the  action  that 
on  June  10,  1893,  an  order  was  entered  for  all  creditors  of 
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the  insolvent  to  exhibit  their  claims  against  it  and  come  into 
the  action  within  a  time  therein  specified  under  penalty  of 
being  barred  from  participating  in  the  distribution  of  the 
corporate  property.  Notice  to  creditors  was  given  as  required 
therein.  September  15th,  thereafter,  it  being  supposed  that 
there  was  a  defect  in  the  complaint  in  such  action  in  that 
statutory  requisites  prescribed  in  sec  3216,  Stats.  1898, — 
viz.,  the  rendition  of  a  judgment  against  the  corporation,  the 
issuance  of  an  execution  thereon,  and  the  return  thereof  un- 
satisfied in  whole  or  in  part, — ^were  not  alleged  and  that  the 
facts  in  that  regard  did  not  exist,  the  attorney  in  such  action, 
himself  a  creditor  of  the  corporation,  obtained  a  judgment 
against  it,  caused  an  execution  to  be  issued  thereon,  which 
was  returned  unsatisfied,  and  then  commenced  a  second  cred- 
itors' action  against  it  in  his  own  name,  setting  forth  substan- 
tially the  same  facts  as  before,  and,  in  addition,  the  statutory 
requisites  mentioned.  In  the  commencement  of  such  action 
he  caused  F.  M.  Miner  to  appear  for  him  as  attorney,  and  the 
attorney  who  interposed  the  first  answer  to  do  likewise  in  the 
second  action.  Such  second  action  was  treated,  as  the  fact 
was,  as  supplementary  to  the  first  action.  Like  such  action, 
while  adversary  in  form,  it  was  in  fact  in  accordance  with 
the  desire  of  the  corporate  officers  and  promoted  by  them. 
Upon  the  complaint  and  answer  R.  E.  Rust  was  reappointed 
as  receiver  by  the  court,  the  order  recognizing  the  pendency 
of  the  first  action,  his  connection  therewith,  and  the  character 
of  the  second  action  as  in  aid  thereof,  all  his  acts  under 
his  first  appointment  being  expressly  ratified  and  confirmed. 
Under  the  second  appointment  Rust  requalified  in  due  form, 
and  thereafter  assumed  to  be  la^vf uUy  in  possession  of  the  cor- 
porate property  under  the  later  apix)intment  as  well  as  the 
earlier  one.  After  the  second  appointment  till  the  two  ac- 
tions were  formally  consolidated  as  hereinafter  stated,  they 
were  treated  as  one,  all  orders  and  papers  being  entitled  as 
in  both. 
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R.  E.  Bust^  "under  such  appointments,  administered  the 
duties  of  his  office  till  he  disposed  of  all  the  property  of  the 
insolvent  and  disbursed  the  proceeds  of  the  same  pursuant  to 
the  orders  of  the  circuit  court  and  was  discharged.  The  pro- 
ceedings immediately  leading  to  such  discharge  consisted  of 
a  petition  setting  forth  the  history  of  the  administration  and 
praying  for  a  final  discharge  and  to  have  the  compensation  of 
the  receiver  and  his  attorney  fixed  by  the  court;  an  order 
upon  such  petition  for  hearing  and  for  notice  of  such  hear- 
ing to  be  given  to  all  parties  interested ;  the  giving  of  such 
notice;  the  filing  of  objections  by  certain  creditors;  an  order 
of  reference  to  take  evidence  and  report  the  same  with  find- 
ings; a  report  by  the  referee;  subsequent  proceedings  in  re- 
spect thereto  that  will  hereafter  appear  in  detail;  the  de- 
cision by  the  court  thereon;  and  three  orders  pursuant  to 
such  decision,  allowing  the  receiver's  account  and  fixing  his 
compensation  and  that  of  his  attorney  and  counsel,  and  fully 
discharging  him  and  exonerating  his  bondsmen. 

After  the  occurrences  above  detailed  T.  A.  Harrigan  and 
others,  creditors  of  the  corporation,  filed  a  petition  setting 
forth  reasons  for  a  formal  consolidation  of  the  two  actions, 
for  the  vacation  of  the  orders  allowing  the  receiver's  account 
and  discharging  him,  and  the  orders  respecting  his  compen- 
sation and  that  of  his  attorney  and  counsel,  and  also  certain 
orders  forming  the  basis  for  disbursements  made  by  him,  and 
for  a  reorganization  of  the  action  by  making  the  plaintiffs 
therein  defendants,  and  the  petitioners  and  other  creditors^ 
who  had  filed  claims,  and  such  others  as  might  choose  to  par- 
ticipate in  the  litigation,  plaintiffs;  and  bringing  into  the 
action  as  parties  defendant,  H.  H.  Hayden,  Fitch  Gilbert^ 
R.  E.  Rust,  George  T.  Thompson,  John  8.  Owen,  D.  R. 
Moon,  A.  J.  Rust,  the  Bank  of  Eau  Claire,  the  Chippewa 
Valley  Bank,  the  Westville  Lumber  Company,  for  the  pur- 
pose of  enabling  plaintiffs  to  litigate  all  questions  as  to  their 
responsibility  to  the  insolvent  corporation  for  the  benefit  of 
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its  creditors  growing  out  of  their  dealings  with  the  corpora- 
tion and  its  property.  Such  proceedings  were  taken  upon 
such  petition  that  March  18,  1898,  an  order  was  duly  en- 
tered as  follows : 

1.  Consolidating  the  two  actions  into  one. 

2.  Making  James  T.  Barber  and  H.  H.  Hayden  defend- 
ants. 

3.  Dismissing  the  action  as  to  the  McDonough  Manufact- 
uring Company. 

4.  Making  T.  A.  Harrigan,  Morgan  Brooks,  Fred  Bonell, 
Edward  P.  Allis  Company,  and  Eureka  Tempered  Copper 
Company  parties  plaintiff,  with  the  right  of  any  and  all  other 
creditors  of  the  insolvent  corporation  to  be  made  such  par- 
ties plaintiff  at  any  time  upon  due  application  to  the  court 
and  notice  to  those  specially  made  plaintiffs,  or  their  attor- 
neys, and  to  the  attorneys  of  the  defendants,  and  upon  their 
sharing  equally  the  expenses  and  costs  of  the  litigation  with 
those  already  parties  plaintiff. 

6.  Making  T.  F.  Frawley,  FUch  Gilbert,  R.  E.  Rust, 
George  T.  Thompson,  John  S.  Owen,  D.  R.  Moon,  A.  J. 
Rust,  the  Bank  of  Eau  Claire,  the  Chippewa^  Valley  Bank^ 
and  the  Westville  Lumber  Company  parties  defendant. 

6.  Authorizing  the  plaintiffs  in  Ihe  action  as  reorganized 
to  serve  upon  the  defendants  an  amended  summons  and  com- 
plaint, tendering  such  issues  to  the  defendants  as  they  might 
deem  proper,  within  twenty  days  from  the  date  of  the  order* 

7.  Permitting  any  defendant  so  served  to  answer  the  com- 
plaint within  twenty  days  from  the  date  thereof. 

8.  Vacating  the  three  orders  entered  by  the  circuit  court 
December  30,  1897. 

The  facts  alleged  tendering  new  issues  to  be  litigated,  af- 
fecting the  persons,  firms,  and  corporations  brought  into  the 
litigation  as  defendants,  were,  in  the  main,  these:  480  shares 
of  the  capital  stock  of  the  corporation  were  issued,  without 
being  previously  or  thereafter  paid  for,  to  persons  named  as 
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defendants.  The  distribution  was  to  existing  stockholders 
ostensibly  as  a  dividend  out  of  surplus  assets  legitimately  ap- 
plicable therefor.  The  corporation  was  then  hopelessly  in- 
solvent to  the  knowledge  of  the  recipients  of  such  stock.  Jan- 
uary 1,  1893,  the  board  of  directors  of  the  corporation  con- 
■  eisted  of  Fitch  Gilbert,  Oeorge  T.  Thompson,  Peter  Truax, 
James  T.  Barber,  John  8,  Owen,  Morgan  Brooks,  and  Ealph 
E.  Bust.  Gilbert  was  the  president,  Bust  the  secretary,  and 
Thompson  the  treasurer.  Rust,  Truax,  and  Barber  were  di- 
Toctors  of  the  insolvent  from  its  organization  till  its  suspen- 
sion. Gilbert  and  Thompson  were  directors  from  about  1889, 
Brooks  from  February,  1891,  and  Owen  from  October,  1892, 
till  such  suspension.  During  the  last  year  the  insolvent  was 
a  going  concern  H.  0.  and  E.  B.  Putnam  were  stockholders, 
and  said  Thompson  was  a  director  and  the  treasurer  thereof, 
and  the  three  were  also  sole  stockholders  and  directors  of  the 
defendant  Chippewa  Valley  Bank,  Thompson  being  the  cash- 
ier thereof.  W.  A.  Bust  and  H.  H.  Hayden,  two  of  the  stock- 
holders of  the  insolvent,  were  largely  interested  in  the  de- 
fendant Bank  of  Eau  Claire,  Bust  being  the  president  and 
Hayden  the  vice  president  thereof.  The  three  Busts  were 
dose  relatives  of  each  other  and  of  John  S.  Owen,  and  the 
four  were  largely  the  proprietors  of  the  Bust-Owen  Lumber 
Company  and  the  Weetville  Lumber  Company.  D.  B.  Moon 
and  Ja/mes  T.  Barber  were  respectively  president  and  vice 
president  of  the  Northwestern  Lumber  Company.  The  indi- 
viduals specifically  named  were  intimately  associated  as  of- 
ficers and  directors  of  the  insolvent  and  otherwise,  through- 
out the  period  of  its  existence  as  a  going  concern.  Hayden  was 
at  different  limes  its  president,  and  during  the  whole  of  its 
business  existence  he  was  general  counsel  and  manager  of  its 
legal  business.  He  was  at  the  same  time  largely  the  adviser 
and  legal  counsel  of  all  the  defendant  corporations  named,  and 
of  the  stockholders  of  the  insolvent,  and  of  all  the  defendants. 
For  several  months  prior  to  January  1, 1893,  said  individuals 
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were  fully  informed  that  the  electric  company  was  hopelessly 
insolvent  About  January  1,  1893,  to  fraudulently  secure 
payment  of  various  sums  of  money  due  them  in  severalty  or 
otherwise,  or  to  the  corporations  named  in  which  they  were 
interested  (the  particular  items  of  indebtedness  referred  to 
being  specified),  they  formed  a  fraudulent  scheme  to  divert 
the  assets  of  the  insolvent  to  the  special  benefit  of  themselves 
and  that  of  the  corporations  in  which  they  were  interested  by 
securing  payment  to  themselves  of  the  indebtedness  so  speci- 
fied. Such  conspiracy  was  subsequently  fully  consummated. 
In  furtherance  of  such  scheme,  prior  to  the  appointment  of 
the  receiver  such  individuals  caused  substantially  all  the 
available  notes,  bonds,  bills,  and  accounts  receivable,  owned 
by  the  insolvent,  and  contracts  in  which  it  had  a  pecuniary 
interest,  to  be  secretly  transferred  to  themselves  according  to 
their  creditor  relations  to  the  insolvent,  and  to  the  corpora- 
tions in  which  they  were  interested.  To  further  consummate 
such  scheme  the  participants  therein  caused  the  insolvent  to 
make  excessive  purchases  of  supplies  shortly  before  its  sus- 
pension. The  two  winding-up  actions  consolidated  into  this 
were  in  fact  friendly  suits,  though  in  form  adversary.  At- 
torney Hayden,  who  was  a  director  of  the  insolvent  and  in- 
terested with  his  associates  as  aforesaid,  in  fact  directed  both 
sides  of  both  suits  and  secured  the  appointment  of  one  of 
the  conspirators  as  receiver.  The  proceedings  resulted  in  the 
appointment  of  the  receiver  without  notice  to  the  geneAl 
creditors,  the  purpose  thereof  being  to  forestall  any  effort  on 
the  part  of  such  creditors  to  obtain  an  equitable  distribution 
of  the  assets  of  the  insolvent  corporation  in  a  legitimate  wind- 
ing-up proceeding.  Further  to  consummate  such  scheme 
they  caused  the  receiver  to  employ  T.  P.  Frawley,  an  attor- 
ney conversant  with  the  facts,  the  understanding  being  that 
he  and  said  Hayden,  though  ostensibly  acting  for  the  receiver, 
should  in  fact  cause  the  latter's  administration  to  be  con- 
ducted in  the  private  interests  of  the  members  of  the* com- 
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bine;  that  they  should  be  in  fact  attorneys  for  such  members, 
but  assume  such  an  attitude  as  to  enable  them  to  obtain  their 
compensation  out  of  the  assets  of  the  insolvent.  That  part 
of  the  fraudulent  conspiracy  was  consummated,  $5,000  being 
paid  said  Hayden  and  $11,252  said  Frawley,  said  pay- 
ments being  ostensibly  for  services  rendered  to  the  receiver, 
whereas  the  labor  performed  was  largely  in  aid  of  the  said 
fraudulent  scheme.  Further  in  pursuit  of  such  scheme  the 
receiver,  while  ostensibly  administering  his  trust,  performed 
much  service  for  the  private  gain  of  the  members  of  the  com- 
bine as  holders  of  hypothecations  from  the  insolvent^  taking 
credit  for  all  such  services  as  receiver,  and  received  the  sum 
of  $7,600  which  was  largely  therefor.  After  taking  posses- 
sion of  the  property  of  the  insolvent  the  receiver  continued 
to  operate  the  manufacturing  plant  for  several  months,  pay- 
ing the  expenses  out  of  the  general  assets  of  the  insolvent, 
during  which  time  large  amounts  of  money  were  expended 
in  completing  contracts  in  which  the  pecuniary  interest  of 
the  insolvent  had  been  assigned  to  members  of  the  combine 
as  aforesaid,  and  in  order  that  they  might  realize  thereon. 
He  also  expended  large  sums  of  money  in  repairing  ma- 
chinery sold  under  contracts  assigned  as  aforesaid  in  order 
that  the  assignees  might  realize  thereon.  The  nominal  as- 
sets of  the  insolvent  aggr^ated  $490,000.  The  amount  real- 
ized by  the  receiver,  as  claimed  by  him,  was  $81,000,  sub- 
ject to  the  expenses  of  administering  the  trust,  which  ex- 
penses, as  claimed  by  him,  exceeded  the  entire  amount  so 
realized.  Such  expenses  were,  as  indicated,  largely  in  aid 
of  the  members  of  the  combine  to  enable  them  to  realize  upon 
the  assets  of  the  insolvent  assigned  to  them  before  the  re- 
ceivership. The  plaintiffs  had  no  knowledge  of  the  alleged 
wrongful  scheme,  or  the  facts  alleged  to  have  occurred  in  the 
consummation  thereof,  till  about  July,  1897.  That  then  ob- 
tained was  not  definite.  Additional  information  came  to 
them  in  such  a  way  that  it  was  not  till  long  thereafter  that 


154  SUPREME  COURT  OF  WISCONSi:?^.      [Apb. 

Harrigan  v.  Gilchrist,  121  Wis.  127. 

they  became  possessed  of  thfe  alleged  facts  in  detail  as  to  the 
consmnmation  of  such  a  scheme. 

The  prayer  for  relief  was  in  part  as  follows:  (1)  That 
every  defendant  stockholder  who  received  stock  not  paid  for 
in  f nil  be  adjudged  to  be  liable  for  the  deficiency  to  the  cred- 
itors participating  in  the  action.  (2)  That  an  accounting 
be  had  between  the  receiver's  representatives  and  the  insolv- 
ent, of  the  administration  of  his  office  in  respect  to  all  mat- 
ters set  forth  in  the  complaint,  and  such  representatives  be 
required  to  refund  all  moneys  retained  by  the  receiver  for 
services  and  all  lost  or  wasted  by  him  through  his  wrongful 
conduct.  (3)  That  all  defendants  who  received  any  benefit 
from  assets  assigned  to  them  prior  to  the  receivership  as  al- 
leged in  the  complaint  be  requ^ired  to  refund  the  same  by  pay- 
ment thereof  into  court  or  to  the  successor  of  the  receiver. 
(4)  That  defendant  Hayden  be  required  to  refund  all  moneys 
received  by  him  from  the  receiver  for  services,  and  that  de- 
fendant Erawley  be  required  to  do  likewise. 

The  defendants  thus  charged  with  liability  upon  the 
ground  of  fraud  joined  issue  with  the  plaintiffs,  and  D.  R. 
Moon's  representatives  also  pleaded  in  abatement  his  death, 
and  the  statute  of  limitations.  When  the  cause  was  brought 
up  for  trial  they  interposed  a  demurrer  ore  terms,  which  was 
overruled.  A  trial  was  had,  with  a  result  which  can  best  be 
understood,  as  to  the  matters  to  be  reviewed  here,  by  giving 
the  substance  of  the  findings  in  respect  thereto.  We  will  pro- 
ceed to  do  that. 

The  allegations  of  the  complaint  as  to  the  commencement 
of  the  first  action  being  a  friendly  suit,  the  second  of  the 
same  character  and  in  aid  of  the  first,  the  insolvency  of  the 
corporation  and  the  existence  of  grounds  for  the  winding-up 
suit  when  the  Hayden  action  was  commenced,  were  sustained. 
The  indebtedness  existing  and  established  in  the  action  by  the 
participants  therein  at  the  time  of  the  commencement  of  the 
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action^  less  payments  made  thereon,  obtained  from  sources 
other  than  property  in  possession  of  the  receiver,  such  pay- 
ments, however,  having  been  reported  and  noted  by  him,  was 
found  to  be  $226,453.02.  It  was  further  found  that  there 
were  some  unreported  payments  received  by  some  of  the  cred- 
itors from  hypothecations,  which  should  go  in  reduction  of 
their  claims.  The  amount  due  each  creditor  on  the  face  of 
the  proceedings  was  specified.  The  stockholders  of  the  cor- 
poration were  exonerated  from  the  charge  of  having  received 
dividend  stock  and  rendered  no  consideration  therefor,  or 
being  liable  in  respect  thereto.  As  to  such  stock  it  was  held 
that  there  was  a  bona  fide  surplus  of  corporate  assets  over 
liabilities  according  to  inventories  and  records  made  in  good 
faith,  and  that  when  the  dividend  stock  was  authorized  and 
received  the  persons  immediately  concerned  in  the  transao- 
tion  in  good  faith  believed  that  such  surplus  in  fact  existed 
and  was  a  proper  subject  for  distribution  among  stockholders 
and  used  by  them  in  payment  for  the  so-called  dividend  stock* 
The  stockholders,  directors,  and  officers  of  the  corporation 
were  also  fully  exonerated  from  having  entered  into  any  con- 
spiracy in  fraud  of  the  general  creditors  of  the  corporation 
prior  to  March  15,  1893,  and  of  having,  pursuant  to  any 
wrongful  agreement  entered  into  prior  to  that  time,  diverted 
the  assets  of  the  insolvent  to  their  own  use  as  security  for 
pre-existing  liabilities  of  such  insolvent  to  them  or  to  corpora- 
tions in  which  they  were  interested.  They  were  also  exoner- 
ated from  the  charge  of  causing  the  insolvent  to  make  exces- 
sive purchases  of  supplies  between  January  1,  1893,  and  the 
commencement  of  the  first  action,  in  contemplation  of  its 
suspension,  or  for  the  purpose  of  carrying  out  any  agreement 
between  themselves  to  the  prejudice  of  general  creditors.  All 
of  the  defendants  brought  into  the  action  by  the  supplemental 
complaint  were  exonerated  from  all  charges  of  wrong-doing 
which  they  were  therein  called  upon  to  answer  for,  except  as 
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may  otherwise  appear  by  findings  of  fact,  which  will  be 
now  given  in  substance,  with  numbers  corresponding  to  tie 
originals : 

72.  Betwteen  May  15  and  May  18,  1893,'the  defendants 
determined  to  speedily  close  up  the  business  of  the  insolvent, 
being  convinced  that  no  relief  from  its  financial  difficulties 
could  be  obtained. 

73.  All  participants- in  stockholders'  and  directors'  meet- 
ings subsequent  to  May  18,  1893,  knew  that  proceedings 
would  soon  necessarily  be  taken  to  wind  up  the  corporate 
affairs. 

113.  Before  the  commencement  of  the  first  action  it  waa 
agreed  between  defendants  Oilbert,  R.  E.  Rust,  Hayden,  and 
Th'Ompson,  to  begin  the  same  so  as  to  forestall  any  litigation 
by  general  creditors,  and  to  thereby  secure  to  themselves  con- 
trol of  the  corporate  assets  so  that  an  equitable  distribution 
thereof  might  be  prevented  and  the  defendants  be  able  to  se- 
cure an  unlawful  preference  as  to  claims  held  by  them  and 
by  corporations  in  which  they  were  interested;  and  also  to 
secure  large  sums  of  money  out  of  such  assets  for  pretended 
services  in  relation  to  the  receivership. 

114.  R.  E.  Rust's  first  appointment  was  secured  pursuant 
to  such  agreement  He  participated  in  the  preconceived  plan 
aforesaid,  and  aided  in  carrying  it  out  until  his  discharge. 

115.  He  retained  T.  F.  Frawley  as  his  attorney,  who, 
about  that  time,  was  fully  advised  of  such  preconceived 
scheme.  Thereafter,  till  the  receiver  was  discharged,  he  aided 
in  carrying  out  such  scheme. 

116.  From  September  4,  1891,  until  immediately  before 
the  receiver's  appointment,  Hayden  was  general  counsel  for 
the  insolvent.  He  resigned  such  position  to  take  service 
under  the  receiver  May  23,  1893,  continuing  therein  till  the 
receiver  was  discharged,  and  aiding  from  first  to  last  in 
carrying  out  said  scheme. 
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117.  Had  the  receivership  matter  been  properly  handled 
it  would  have  been  closed  up  in  about  eighteen  months. 

118.  In  1894  the  receiver  collected  $6,353.95,  $2,623.24 
being  for  the  benefit  of  parties  holding  hypothecations  made 
by  the  insolvent  before  its  suspension. 

119.  In  1895  $1,744.91  was  collected. 

120.  In  1896  $5,824.16  was  collected,  substantially  all 
being  from  one  creditor,  and  through  the  medium  of  a  mer- 
cantile agency. 

121.  $757.36  was  collected  in  1897. 

122.  The  receiver  realized  from  the  corporate  property 
$88,000  in  all,  which  included  $11,000  collected  on  hypothe- 
cations held  by  certain  of  the  defendants,  the  same  being  paid 
to  them  by  order  of  the  court 

123.  The  receiver,  by  court  order,  operated  the  manufact- 
uring plant  for  a  time,  exceeding  his  authority,  however,  by 
borrowing  $19,500  when  his  power  in  that  regard  was  limited 
to  $5,000. 

124.  The  receiver's  inventory  was  filed  October  19,  1893. 
Soon  thereafter  it  was  removed  from  the  court  files,  since 
which  time  no  trace  of  it  has  been  found  though  diligent 
search  therefor  has  been  made  by  the  clerk  of  the  circuit 
court 

125.  Soon  after  the  receiver's  appointment  the  stockhold- 
ers of  the  insolvent,  the  Bank  of  Eau  Claipe,  the  Chippewa 
Valley  Batiks  and  the  Westville  Lumber  Company,  through 
attorneys  Hayden  and  Frawley,  filed  proofs  in  due  form  of 
their  respective  claims  against  the  insolvent,  no  mention  being 
made  of  security  turned  out  before  the  suspension  of  the  cor- 
poration, held  by  the  claimants. 

126.  No  report  was  filed  by  the  receiver  till  June  23, 
1897.  Until  then,  general  creditors  were  ignorant  of  the 
administration  of  affairs  by  him. 

127.  Prior  to  such  date  none  of  the  creditors,  other  than 
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those  named  as  defendants,  were  familiar  with  any  of  the 
matters  connected  with  the  handling  and  disposition  of  the 
assets  of  the  insolvent. 

128.  Knowledge  of  the  pledging  of  corporate  assets  be- 
fore the  suspension  was  confined  to  those  immediately  con^ 
<5emed  in  giving  and  taking  the  security. 

129.  May  16,  1892,  Gilbert,  Thompson,  and  R.  E.  Rust, 
for  the  accommodation  of  the  insolvent,  indorsed  its  $8,000 
note  to  the  National  Exchange  Bank  of  Milwaukee.  The 
note  was  renewed  from  time  to  time  with  the  same  indorse- 
ments, the  last  being  January  18,  1893,  when  the  indorsers 
received  from  the  insolvent,  as  security,  an  assignment  of  an 
electrical  plant  at  Brookfield,  Indiana,  which  was  invalid. 
May  18,  1893,  the  insolvent  mortgaged  such  plant  to  the 
indorsers  to  secure  them,  no  consideration,  however,  then 
passing  between  the  parties.  The  mortgage  was  recorded  in 
Indiana  the  day  R-  E.  Rust  was  first  appointed  receiver,  the 
expense  thereof  being  subsequently  charged  against  the  assets 
of  the  insolvent  The  mortgage  was  given  to  allow,  and  taken 
to  obtain,  an  unlawful  preference,  defendant  Hayden  acting 
for  the  parties  to,  the  transaction  with  knowledge  of  all  the 
facts. 

130.  In  aid  of  the  original  fraudulent  scheme  the  receiver, 
Gilbert,  Thompson,  Frawley,  and  Hayden,  July  12,  1893, 
obtained  a  court  order  to  sell  such  plant  at  private  sale  for 
the  amount  due  the  National  Exchange  Bank  of  Milwaukee, 
if  practicable,  otherwise  to  make  public  sale  thereof  upon 
ten  days'  notice  in  an  Eau  Claire  paper. 

131.  Prior  thereto  it  was  agreed  between  Thompson,  Gil- 
hert,  and  the  receiver  to  become  owners  of  the  plant  by  pri- 
vate purchase. 

132.  That  was  well  known  to  Hayden  and  Frawley,  who 
participated  in  consummating  the  same*  securing  in  aid 
thereof  the  order  before  mentioned. 
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133.  July  18, 1893,  such  plan  was  consummated,  the  prop- 
erty being  conveyed  in  form  to  Thompson,  the  real  pur- 
chasers, however,  being  Thompson,  Oilbert,  and  the  receiver. 
The  purchase  price  for  the  property  was  $8,287.20,  the  limit 
mentioned  in  the  order  as  to  the  making  of  a  private  sale. 
The  sale  was  reported  to  the  court  in  form  and  confirmed. 

134.  The  value  of  the  plant  when  gold  was  th^  amount  paid 
therefor. 

135.  Upon  the  sale  being  confirmed  the  receiver  furnished 
Thompson  a  copy  of  the  order  authorizing  it,  a  copy  of  the 
report  of  sale  and  of  the  order  confirming  the  same,  and  the 
receiver's  deed,  taking  a  receipt  therefor.  The  court,  through- 
out, was  kept  in  ignorance  of  the  interest  of  Thompson  and 
the  receiver  in  the  sale. 

136.  At  the  time  of  the  sale,  by  book  account,  the  Brook- 
ville  plant  owed  Rust,  receiver,  $1,160.30. 

137.  138.  He  was  familiar  with  the  facts  in  reference  to 
the  account 

139.  Soon  after  the  sale  the  parties  interested  formed  a 
plan  for  organizing  a  corporation  to  take  over  the  title  to  the 
property.  That  was  consummated,  the  stock  of  the  corpora- 
tion being  issued  in  equal  proportions  to  R.  E,  Rust,  Gilbert, 
and  Thom^pson.  The  plant  was  thereafter  operated  for  their 
benefit. 

140,  141.  The  amount  due  from  the  Brookville  plant  to 
the  receiver  at  the  time  of  the  sale  was  $556.50.  That  was 
wrongfully  appropriated,  by  the  parties  concerned  in  the  sale, 
to  their  own  use. 

142.  Subsequent  to  the  sale  the  parties  interested  conceived 
the  idea  and  agreed  to  take  the  property  as  of  the  date  of 
their  mortgage  thereof.  May  18,  1893,  instead  of  as  of  the 
^ate  of  the  sale. 

143.  That  was  not  known  or  authorized  by  the  court. 

144.  Had  the  property  been  sold  as  of  May  18,  1893,  the 
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amount  coming  to  Rust,  receiver,  on  the  account  against  the 
Brookville  plant,  would  have  been  $450.32. 

145.  Said  sum  was  wrongfully  appropriated  by  the  par- 
ties to  the  sale,  to  their  own  use  in  operating  the  plant  after 
May  18, 1893. 

146.  March  15,  1897,'  the  receiver,  under  oath,  informed 
the  court  that  the  account  against  the  Brookville  plant  at  the 
date  of  his  appointment  was  $1,196.40,  and  was  uncollectible  ' 
and  worthless. 

147.  Such  proceedings  were  had  that  such  account,  with 
others,  aggregating  $22,000  face  value,  were  in  form,  June 
27,  1897,  sold  for  $49.50,  a  court  order  having  been  obtained 
authorizing  a  sale  thereof,  the  court  being  informed  that  the 
property  was  worthless. 

148.  When  such  representation  was  made  as  to  the  Brook- 
ville plant  account,  the  receiver  knew  that  $556.50  had  been 
collected  and  made  available  to  pay  the  same,  but  had  been 
converted  by  him  and  his  associates  to  their  own  use. 

149.  Prior  to  the  receivership  an  account  of  $1,550,  due 
the  insolvent  from  the  Consolidated  Engineering  Company, 
had  been  assigned  to  R.  E.  Rust,  Gilbert,  and  Thompson  as 
security  for  their  endorsements  on  a  $3,500  note  to  the  Bank 
of  Eau  Claire. 

150.  After  the  receivership  commenced  that  account  was 
garnished.  The  assignees  intervened  and  were  successful. 
Litigation  followed  against  the  debtor  in  the  name  of  the 
receiver,  resulting  in  the  collection  of  $866.66,  which  was 
paid  to  him.  All  such  litigation  was  conducted  by  or 
through  the  mercantile  agency  of  R.  G.  Dun  &  Co. " 

151.  Subsequent  to  the  aforesaid  collection  the  court  was 
informed  by  the  receiver  that  the  money  in  fact  belonged  to 
him  personally,  and  to  Thompson  and  Gilbert.  Payment 
thereof  was  ordered  accordingly 

152.  Prior  thereto  the  receiver  expended  $145  of  receiver- 
ship money  in  making  the  collection. 
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163.  Thompson  and  OUbert  kneiw  when  they  participated 
in  the  matters  respecting  such  account^  that  T.  F.  Frawlej 
was  acting  for  them  in  the  matter  at  the  expense  of  the  re- 
ceivership. 

154.  Frawley  was  paid  $430  out  of  the  receivership  assets 
for  his  services  in  respect  to  such  account. 

155.  The  receiver  acted  with  knowledge  of  the  facts  in 
regard  to  the  receivership  assets  bearing  the  burden  of  col- 
lecting said  account 

156.  June  21,  1893,  Rust,  as  receiver,  charged  to  OUbert 
and  Thompson,  $10.76  for  expenses  respecting  an  hypotheca- 
tion held  bj  them,  and  later  obtained  permission  to  charge 
the  same  to  receivership  expenses. 

157.  A  contract  between  the  insolvent  and  the  Bucyrus 
Steam  Shovel  &  Dredge  Company  was  hypothecated,  before 
the  suspension,  to  Thompson,  Owen,  OUbert,  and  Moon  as 
security  for  their  indorsemjent  of  a  $12,000  note  to  the  Na- 
tional Exchange  Bank  of  Milwaukee. 

158.  The  insolvent  had  agreed  to  install  fSr  said  com- 
pany, before  December  15,  1892,  certain  electrical  ma- 
chinery, R.  E.  Rust,  Thompson,  and  C.  A.  Daigh  guarantee- 
ing performance.  The  agreement  provided  for  $50  per  day 
damages  for  delay  and  the  guarantee  covered  that  feature. 

159.  By  May  23,  1893,  $5,510.09  had  been  expended 
upon  the  contract,  or  $960.09  in  excess  of  the  contract  price 
for  installation. 

160.  May  23,  1893,  said  Bucyrus  Company,  independent 
of  the  aforesaid  contract,  owed  the  insolvent  $1,795.34. 

161.  When  the  receiver  was  appointed,  he,  OUbert,  Thomp- 
son, Owen,  and  Moon  knew  the  proceeds  of  the  aforesaid  con- 
tract would  be  required  to  discharge  the  note  to  the  National 
Exchange  Bank  of  Milwaukee. 

162.  June  6, 1893,  the  receiver  notified  Owen  that  the  con- 
tract was  not  completed  and  that  there  was  a  generator  on 
hand  designed  to  be  used  for  that  purpose^  and  that  he  could 

Vol.121  — 11 


162  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

Harrigan  v.  Gllclirist.  121  Wis.  127. 

not  go  on  with  the  contract  without  the  assignees  thereof  guar- 
anteeing payment  for  such  machine;  that  upon  security  being 
given  hfm  for  $2,500  for  the  machine,  within  a  reasonable 
time,  it  would  be  used  as  designed. 

163.  July  1,  1893,  the  receiver  informed  the  court  in 
wTiting  of  the  Bucyrus  Company  contract^  the  assignment 
thereof,  and  that  the  assignees  required  him*  to  complete  the 
same  or  to  deliver  to  them  the  property  designed  therefor. 
The  court  was  further  informed  that  the  aforesaid  generator 
was  of  the  value  of  $1,500,  and  requested  to  give  directions 
in  the  premises.  Thereupon  the  receiver  was  ordered  to  ship 
the  generator,  to  collect  all  the  money  payable  upon  the  con- 
tract .for  the  benefit  of  the  assignees  thereof  in  excess  of 
$1,500,  and  to  hold  that  for  further  advice.  Prior  to  such 
proceedings  the  Bucyrus  Company  notified  Rust,  Thompson, 
and  Gilbert  that  their  liability  for  the  stipulated  damages 
heretofore  mentioned  would  be  enforced. 

164.  Between  September  14  and  November  16,  1893, 
the  receiver  expended  in  completing  the  Bucyrus  contract, 
$2,646.24,  without  any  judicial  authority  except  as  afore- 
said. 

165.  February  7,  1894,  the  receiver  informed  the  court 
of  the  facts  with  reference  to  the  Bucyrus  contract,  that  the 
contract  had  been  completed,  that  $5,986.95  was  due  there- 
on, that  payment  had  been  refused  and  would  have  to  be  en- 
forced by  judicial  proceedings,  and  that  it  was  in  the  inter- 
ests of  the  general  creditors  that  he  should  do  so  free  from 
any  claim  of  Oilbertj  Thompson,  Owen,  and  Moon.  Judicial 
authority  to  do  that  was  asked  for,  the  fruits  of  the  proceed- 
ings, when  obtained,  to  be  subject  to  the  claim  of  QUbert, 
Thompson,  Owen,  and  Moon  by  reason  of  the  contract  as- 
signed to  them  as  aforesaid.    They  consented  thereto. 

166.  Before  the  last  circumstance  occurred  the  Bucyrus 
Company  paid  the  receiver^  independently  of  said  contract, 
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$600,  leaving  due  from  such  company  on  tlie  independent  ao- 
county  an  undisputed  balance  of  $1,195.34. 

167.  At  the  time  of  the  occurrence  stated  in  165  the  situa- 
tion as  to  dealings  with  the  Bucyrus  Company  contract  stood 
thus :  The  amount  expended  prior  to  the  suspension  and  re- 
maining unpaid  was  $5,710.09 ;  the  amount  due  outside  the 
contract  was  $1,195.34;  the  amount  expended  by  the  r^ 
-ceiver  in  executing  the  contract  was  $2,646.24. 

168.  Further,  at  »the  time  of  such  occurrence,  all  pai-tiea 
concerned  knew  that  nothing  could  be  realized  from  the  Bucy- 
rus Company  for  general  creditors, 

169.  As  per  judicial  consent  given,  the  receiver  com- 
menced judicial  proceedings  to  enforce  a  lien  against  the 
property  of  the  Bucyrus  Company  to  the  extent  of  $5,996.95. 

170.  His  attorney  in  such  matter,  T.  F.  Frawley,  was 
paid  out  of  the  assets  of  the  insolvent  for  his  services  in  th^ 
matter  $446.80.  Other 'expenses  were  incurred  in  such  mat- 
ter to  the  extent  of  $187.90. 

171.  Nothing  was  realized  therefrom,  the  result  being  that 
the  sums  expended  in  respect  thereto  were  wholly  lost. 

172.  Oilbert,  Thompson^  Owen,  and  Moon,  in  participating 
in  the  receiver's  handling  of  such  matter,  purposed  having 
the  expenses  of  collecting  their  claim  paid  out  of  receivership 


money. 


173.  When  said  generator  was  used  as  aforesaid,  it  was 
charged  by  the  receiver  to  Oilbert,  Thompson ,  Owen,  and 
Moon.  Thereafter  he  obtained  an  order  of  court  exonerating 
such  parties  therefrom. 

174.  Previous  to  the  receiver's  appointment  the  insolvent 
hypothecated  a  $1,500  account  against  the  Bigelow  Electric 
Supply  Company  to  Gilbert  and  Thompson  as  security  for 
their  indorsement  of  several  of  its  notes.  After  such  appoint- 
ment the  receiver  paid  $127.36  out  of  receivership  money  in 
collecting  the  collateral  for  the  holders  thereof,  all  concerned 
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kaomng  that  it  was  to  the  prejudice  of  the  general  creditors. 
The  receiver  also  paid  out  of  the  assets  of  the  insolvent^  to 
Attorney  Frawley,  $214.90  for  services  in  respect  to  the  en- 
forcement of  such  collateraL 

175.  During  the  time  the  insolvent  did  business,  it  in- 
stalled at  Asheville,  North  Carolina,  an  electrical  plant  for 
the  contract  price  of  $82,000,  receiving  as  part  payment 
bonds  from  the  People's  light,  Heat  &  Power  Company,  of 
Asheville,  of  the  face  value  of  $14,500.  The  total  issue  of 
such  bonds  was  $17,000.  March  28,  1893,  $6,000  thereof 
were  held  by  the  Chippewa  Y alley  Bank  as  collateral ;  $5,000 
by  M.  G.  Shaw  for  the  same  purpose;  $3,500  by  the  insolv- 
ent; $1,500  by  J.  A.  Lyman  of  Asheville,  and  $1,000  by 
W.  Bamhart  of  Asheville. 

176.  A  short  time  before  the  appointment  of  the  receiver, 
$1,000  of  the  bonds  were  sent  to  Asheville  to  be  used  in  pay- 
ment for  certain  real  estate'upon  which  the  electric  plant  had 
been  constructed,  but  the  owner  would  not  accept  the  same. 

177.  Shortly  prior  to  such  appointment  the  Asheville  plant 
had  been  sold  by  the  bondholders  and  bid  in  by  H.  B.  Walms- 
ley  for  $5,001  for  those  other  than  the  ones  residing  at  Ashe- 
villa  The  latter  refused  to  become  parties  to  the  purchase*. 
Their  part  of  the  proceeds  of  the  sale  was  $735.  It  was  nec- 
essary to  pay  that,  and  $1,100  for  land  upon  which  the  plant 
was  constructed. 

178.  The  receiver  had  no  judicial  direction,  nor  did  he 
ask  for  any,  in  respect  to  protecting  the  interests  of  the  gen- 
eral creditors  in  the  Asheville  bonds,  except  as  herein  stated. 

179.  Immediately  after  his  appointment  he  began  to  deal 
with  the  Asheville  bonds  held  by  him,  and  the  Asheville  plant, 
as  individual  owner  thereof.  Such  conduct  continued  until 
he  was  discharged.  In  that  he  was  guilty  of  wrongful  con- 
duct as  follows :  In  not  disclosing  to  the  court  the  ownership 
of  the  bonds  sought  to  be  used  in  payment  of  the  real  estate 
upon  which  the  plant  was  situated ;  in  disclosing  to  the  court 
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the  ownership,  as  assets  of  the  insolvent,  of  but  $2,500  of 
«uch  bonds  when  the  amount  was  in  fact  $3,500;  in  repre- 
senting to  the  court  by  verified  petition  that  prior  to  tbe  re- 
<5eivership  the  insolvent  had  contracted  to  install  the  plant  at 
Asheville  and  that  the  contract  had  been  assigned  to  Thomp*- 
^on,  Shaw,  and  himseK  as  security  for  moneys  loaned  the  in- 
solvent, knowing  that  no  such  assignment  had  been  made 
and  that  the  plant  had  been  completed  long  prior  to  the  re- 
<;eivership  and  sold  as  aforesaid ;  in  concealing  from  the  court 
that  machinery  had  been  sold  by  him  from  the  Asheville  plant 
for  $1,400;  in  endeavoring  through  his  attorney  to  obtain 
judicial  authority  to  sell  to  himself,  as  property  of  no  value, 
the  Asheville  bonds  forBoing  a  part  of  the  assets  in  his  hands 
as  receiver,  representing  such  bonds  to  be  $2,500. 

180.  June  27,  1897,  said  Asheville  bonds,  with  other  as- 
sets, aggregating  $22,000,  were  in  form  sold  to  De  Alton  S. 
Thomas  for  $49.50. 

181.  The  receiver  fraudulently  converted  to  his  own  use 
the  $3,500  of  Asheville  bonds,  they  being  then  worth,  reason- 
ably, $1,000. 

182.  July  30,  1895,  he  expended,  as  expenses  in  connec- 
tion with  the  Asheville  plant,  $524.26,  charging  the  same  to 
himself  and  Thompson. 

183.  Subsequent  to  April  8,  1897,  the  receiver,  repre- 
sented by  his  attorney,  petitioned  the  court  for  and  obtained 
an  order  in  effect  making  such  charge  of  $524.26  expenses  of 
the  receivership, 

184.  Soon  after  the  receivership  commenced  the  receiver 
began  personal  suits  at  Asheville  as  part  owner  of  the  Ashe- 
ville bonds,  which  suits  are  still  pending. 

185.  Defendant  Hayden  was  and  is  one  of  the  attorneys 
in  such  litigation. 

186.  Such  virrongful  conduct  of  the  receiver  was  with  the 
knowledge  of  Frawley,  Hayden,  and  Thompson. 

187.  The  charge  against  Thompson  respecting  the  Ashe- 
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ville  plant  'wias  properly  chargeable  to  the  Chippewd  Valley 
Bank  as  holder  of  the  Asheville  bonds  as  security. 

188.  Prior  to  August  6,  1896,  the  receiver  expended 
$161.71  respecting  an  account  against  Armour  &  Co.  of  Chi- 
cago, assigned  by  the  insolvent  to  the  Chippewa  Valley  Bank 
prior  to  the  suspension,  charging  the  same  to  Thompson,  its 
cashier,  the  parties  concerned  knowing  that  nothing  could  be 
realized  in  any  event  for  general  creditors.  Thereafter  the 
receiver,  by  order  of  the  court  induced  by  him,  made  such 
charge  a  part  of  the  general  expense  of  the  receivership. 

189.  The  receiver  paid  out  $853.80  in  completing  a  con- 
tract with  the  St.  Louis  Electric  Light  &  Power  Company, 
hypothecated  to  Gilbert,  Rust,  and  Barber  prior  to  the  sus- 
pension, he,  and  the  parties  to  be  benefited,  knowing  that 
nothing  could  be  realized  for  the  benefit  of  general  creditors. 
The  expenditure  was  first  charged  to  the  parties  beneficially 
interested,  but  afterwards  to  the  expense  of  the  receivership 
administration. 

190.  Prior  to  July  1,  1893,  the  receiver  paid  $51.20  in 
completing  a  contract  assigned  to  Rust,  Gilbert,  and  Thomp- 
son as  security,  all  parties  concerned  knowing  that  nothing 
could  be  realized  for  general  creditors. 

191.  He  used  $184.97  of  receivership  assets  in  the  col- 
lection of  an  account  against  the  National  Electric  Manufact- 
uring &  Construction  Company  of  New  York,  knowing  that 
it  was  held  by  the  Chippewa  Valley  Bank  as  security. 

192.  He  and  the  officers  thereof  knew  that  nothing  col- 
lected upon  said  account  could  go  to  general  creditors. 

193.  Before  the  receivership  the  insolvent  hypothecated 
an  account  due  to  it  from  Caspari,  "Whittaker  &  Co.  as  fol- 
lows: $1,550  to  Thompson  and  Gilbert;  $1,150  to  said 
Thompson  and  Gilbert  and  R.  E.  Rust;  $2,880  to  said  Gil- 
bert; and  subsequently  to  the  appointment  of  the  receiver,, 
with  the  knowledge  and  consent  of  said  parties,  he  expended 
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out  of  the  assets  of  the  insolvent  $369.72  on  account  of  such 
securitv. 

194.  When  such  expenditure  was  made  the  receiver  and 
all  parties  concerned  knew  that  nothing  could  be  realized  upon 
such  security  for  the  benefit  of  general  creditors. 

195.  April  8, 1897,  the  receiver  informed  his  attorney  that 
he  had  an  account  against  John  8.  Owen  and  others  for 
$1,500  for  the  machine  used  in  executing  the  Bucyrus  con- 
tract, one  against  OUbertj  Rust,  and  Barber  oi  $853.88  used 
in  executing  the  contract  with  the  St.  Louis  Electric  Light  & 
Power  Company;  one  against  Gilbert ,  Kust,  and  Thompson 
of  $10.75  for  expenses  incident  to  an  account  against  the 
Globe  Shoe  &  Clothing  Company  of  St  Louis;  one  against 
Truax  for  $46.51,  used  respecting  an  account  against  Cook 
County  Hospital;  one  against  Thompson  of  $161.71,  for  ex- 
penses as  to  an  account  against  Armour  &  Co. ;  one  against 
Thompson,  Shaw,  and  Kust  of  $524.26,  for  expenses  as  to  an 

» account  against  the  Asheville  plant;  and  that  he  desired  the 
court  to  release  the  debtors  because  he  had  been  unable  to 
collect  anything  upon  the  accounts ;  that  an  account  known  as 
the  Asheville  bond  account^  for  $2,500,  was  of  no  value,  and 
he  desired  authority  to  sell  it  to  himself. 

196.  Thereupon  the  attorney  prepared  a  petition  to  be  and 
which  was  verified  by  the  receiver,  setting  forth  the  existence 
of  such  accounts ;  that  when  the  expenditures  were  made  it 
was  supposed  there  was  a  margin  in  the  collaterals  realizable 
for  general  creditors ;  that  none  of  the  parties  against  whom 
the  charges  were  made  realized  any  benefit  therefrom;  that 
they  insisted  they  were  not  justly  chargeable  therewith,  and 
that  the  receiver  coincided  with  that  view. 

197.  The  receiver  and  his  attorney  and  counsel  then  knew 
that  no  further  sum  could  be  collected  upon  the  hypotheca- 
tions involved.  Their  purpose  was  to  wrongfully  relieve  the 
debtors  from  their  liability  to  pay  the  expenses. 
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198.  No  proceeds  from  any  of  the  hypothecations  inured 
to  the  benefit  of  general  creditors. 

199.  All  expenditures  made  by  the  receiver  respecting 
them  were  known  by  him  and  the  holders  thereof  to  be  for 
the  benefit  of  the  latter. 

200.  From  beginning  to  end  ihe  receivership  was  man- 
aged by  Rust  and  his  attorney  and  counsel  for  their  sole  per- 
sonal benefit  and  that  of  Thompson  and  OUbert  and  the  Chip- 
pewa  Valley  Bank,  pursuant  to  the  original  fraudulent 
scheme  stated. 

201.  It  was  part  of  such  scheme  that  all  ihe  assets  of  the 
insolvent  should  be  absorbed  without  paying  anything  to  gen- 
eral creditors. 

202.  Frawley  charged  the  receiver  for  all  services  ren- 
dered for  him,  and  all  for  the  persons  holding  the  hypotheca- 
tions as  well. 

203.  Such  charges  were  largely  in  excess  of  what  was  rea- 
sonable in  any  events  as  for  instance:  $1,450  in  connection  » 
with  the  sale  of  the  manufacturing  plant  for  $7,500,  a  rea- 
sonable charge  being  limited  to  $200 ;  $500  for  preparing  a 
petition  for  confirmation  of  the  sale  of  the  plant  and  an  order 
to  that  effect,  whereas  $50  would  have  been  reasonable;  $265 
in  connection  with  the  sale  of  ihe  Brookville  plant,  while  a 
reasonable  charge  could  not  have  exceeded  $50. 

204.  Frawley  charged  the  receiver  large  amounts^  and  re- 
ceived the  same  out  of  receivership  money,  for  services  not 
rendered  by  him  at  all,  as,  for  example:  $100  for  collecting 
of  the  Monroe  Water  Works  &  Lighting  Company,  the  serv- 
ices being  rendered  by  John  8.  Owen;  $100  for  collecting 
$2,550  upon  certain  bonds,  the  services  being  rendered  by  the 
Chippewa  Valley  Bank;  $50  for  collecting  $1,104.09  of  the 
Ball  Electric  Company,  payment  being  in  fact  made  directly 
to  the  receiver  and  the  money  turned  over  to  Peter  Truax 
who  held  the  claim  against  said  company  as  collateral ;  $50 
for  collecting  $1,130  on  a  note,  the  services  being  in  fact  ren- 
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dered  by  Oilbert,  who  was  the  owner  thereof;  $120  for  col- 
lecting $2,500  of  the  Pennsylvania  Electric  Company ;  $60 
for  collecting  $1,530  of  Chas.  H.  Baker ;  $20  for  collecting 
$275.75  of  the  Eeis  Electric  Specialty  Company;  $50  for 
preparing  a  paper  in  the  sale  of  the  Brookville  plant,  it  being 
in  fact  prepared,  to  the  attorney's  kaowledge,  by  H.  H.  Hay- 
den,  who  made  a  charge  therefor. 

205.  His  total  charges  were  $8,218.31,  though  he  was  al- 
lowed in  addition,  $3,092.42. 

206.  On  several  occasions  during  the  administration  of 
the  receivership^  to  the  prejudice  of  general  creditors  he  pre- 
sented petitions  to  the  court,  signed  by  the  receiver,  contain- 
ing representations  known  by  the  parties  to  be  false,  and  omit- 
ting therefrom  facts  requisite  for  the  court  to  know  in  order 
to  act  intelligently. 

207.  During  Attorney  Hayden's  professional  career  of 
many  years  prior  to  the  receivership,  his  uniform  custom  was 
to  charge  upon  his  books  in  detail  for  all  professional  services 
rendered 

208.  His  charges  against  the  receiver  aggregated  $129.74 
for  services  and  $50  for  expenses. 

209.  That  included  an  item  of  $200  for  services  in  ob- 
taining the  first  appointment  of  the  receiver.  It  was  orig- 
inally charged  to  James  T.  Barber,  one  of  the  plaintiffs  in 
the  first  action,  but  later  charged  to  the  receiver. 

210.  211.  In  each  instance  where  he  rendered  a  service 
for  the  receiver  he  charged  therefor,  all  such  charges  amount- 
ing to  429.74,  as  indicated. 

212.  He  obtained,  for  services  rendered  the  receiver, 
$4,952.02  and  $50  for  expenses,  pursuant  to  the  aforesaid 
fraudulent  schema 

213.  While  acting  for  the  receiver  he  also  acted  as  attor- 
ney for  various  persons  holding  hypothecations,  his  attitude 
T)eing  sometimes  in  hostility  to  general  creditors.  His  serv- 
ices in  the  whole  were  compensated  for  by  receivership 
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moneys  obtained  as  aforesaid,  the  total  exceeding  the  actual 
value  of  his  services  for  the  receiver  by  $4,047.82. 

214.  Ex  parte  orders  were  obtained  by  Frawley,  acting  as 
attorney  for  the  receiver,  June  11,  1894,  allowing  the  latter- 
$4,000  as  part  payment  for  sen'ices,  and  himself  and  Hay  den 
each  $3,000. 

215.  Payments  to  Hayden  were  as  follows:  $1,000  Janu- 
ary 15,  1894;  $2,000  June  18,  1894;  $1,952.02  Decem- 
ber 30,  1897,  in  addition  to  the  $50  for  expenses. 

216.  Payments  to  Frawley  were  as  follows:  $2,000  Janu- 
ary 3,  1894;  $1,000  June  11,  1894;  $8,341.63  Deceml^er  30, 
1897. 

217.  Those  to  Frawley  included  $197.61  for  expenses. 

218.  Those  to  Rust,  receiver,  were  as  follows:  Prior  to- 
June  11,  1894,  $4,000;  December  30,  1897,  $3,427.82. 

219.  Seasonably  after  the  filing  of  the  receiver's  report  de- 
fendant Truax,  on  behalf  of  himself  and  another,  both  being 
large  creditors,  filed  objections  thereto  and  petitioned  the 
court  for  a  reference  to  a  referee  for  an  investigation  of  the 
disputed  matters,  and  a  report  of  the  evidence  taken  in  that 
regard  to  the  court. 

•  220.  The  petition  was  granted,  the  reference,  however,, 
being  to  take  the  evidence  and  report  the  same  with  the. ref- 
eree's conclusions  as  to  the  facts,  and  particularly  to  take  the 
evidence  and  report  in  respect  to  items  charged  for  legal  serv- 
ices, the  same  being  classified  under  several  heads. 

221.  The  contestants,  by  their  attorney,  endeavored  ta 
have  tlie  order  not  require  the  referee  to  make 'findings,  while 
ITayden  and  Frawley  urged  that  it  should  inchide  such  duty, 
and  prevailed  in  that  regard. 

222.  December  21,  1897,  while  the  referee  was  engaged 
in  the  performance  of  his  duties,  Frawley  secured  an  ex  parte 
order  requiring  him  to  conclude  the  same  and  file  his  report 
by  December  27,  1897.    Later  ho  obtained  another  ex  parte 
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order  that  the  referee  should  file  his  report  by  December  30,. 
1897. 

223.  The  taking  of  testimony  ended  that  day.  On  the 
same  day  Frawley  prepared  the  report,  with  findings  of  fact 
The  next  morning  the  refeiee  signed  it,  and  with  the  evi- 
dence, consisting  of  from  600  to  600  typewritten  pages,  and 
all  other  papers  in  his  hands  respecting  the  cause,  filed  the 
same  with  the  clerk  of  the  circuit  court,  the  court  being  in  s^- 
sion,  and  Frawley,  Hayden,  and  the  receiver  being  present. 

224.  Thereupon  Frawley,  Hayden,  and  the  receiver  caused 
verbal  notice  to  be  given  to  the  contestants^  attorney  that  the 
court  was  ready  to  pass  upon  the  report  Such  attorney,  treat- 
ing such  notice  as  imposing  no  duty  upon  him,  did  not  visit 
the  court. 

225.  The  report  was  not  subjnitted  to  such  attorney,  nor 
did  he  have  any  notice,  other  than  as  aforesaid,  of  any  pro- 
ceedings in  respect  thereto  on  December  30,  1897.  His  con- 
duct was  based  on  tlie  statute  and  the  court  rules,  which  were 
well  known  to  Frawley  and  Hayden  and  the  receiver,  as  to 
notice  of  proceedings  upon  the  report  of  a  referee  after  the 
filing  thereof.  The  findings  specially  directed  to  be  made  ]>y 
the  referee  were  intentionally  omitted  from  his  report,  his 
conduct  in  that  regard  being  brought  about  by  Hayden,  Fraw- 
ley, and  the  receiver. 

227.  Uix>n  Hayden  and  Frawley  becoming  advised  that 
the  attorney  for  the  contestants  would  not  appear  and  partici- 
pate in  the  hearing  on  said  day,  they  and  the  receiver  held  a 
consultation  at  the  courthouse,  the  Revised  Statutes,  and  tlie 
rule  of  court  in  respect  to  the  treatment  of  referees'  reports 
being  discussed,  resulting  in  a  determination  that,  so  long  as 
the  report  and  findings  as  prepared  remained  on  file,  the  court 
had  no  power  to  make  or  enter  any  order  in  respect  to  thc^ 
matter  before  the  expiration  of  ten  days,  and  that  the  term 
of  office  of  the  presiding  judge  would  expire  within  that  time- 
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Hayden,  Frawley,  and  Rust  then  agreed,  in  furtherance  of 
the  aforementioned  fraudulent  conspiracy,  that  if  they  were 
to  secure  an  order  on  the  report  on  that  day,  such  report  and 
the  findings  as  prepared  by  Frawley  and  on  file  must  neces- 
sarily be  withdrawn  and  a  different  report  substituted.  There- 
upon, by  concert  of  action  by  all  of  the  parties  named,  such 
withdrawal  fraudulently  occurred  and  said  parties  caused  to 
be  prepared  a  brief  certificate  merely  certifying,  by  the  ref- 
eree, that  he  had  taken  certain  testimony  and  reported  the 
same  to  the  court  After  such  preparation  a  messenger  in  the 
employ  of  Mr.  Frawley  was  sent  to  the  referee  to  obtain  his 
presence.  Soon  thereafter  the  referee  arrived  at  the  court- 
room, and  thereupon  he,  Frawley,  Hayden,  and  Rust  retired 
to  a  small  room  adjoining  such  room,  for  consultation,  a  sug- 
gestion to  do  so  being  made  to  the  referee  by  the  other  par- 
ties named.  In  such  room  at  that  time,  Frawley,  Hayden, 
and  Rust  submitted  to  the  referee  the  certificate  prepared  as 
aforesaid,  requesting  his  signature  thereto  and  stating  that 
the  circuit  court  had  ordered  his  report  and  findings  to  be 
withdrawn  from  the  files  and  such  certificate  to  be  substi- 
tuted for  the  findings.  The  statute  and  circuit  court  ride  be- 
fore mentioned  were  considered  at  that  time.  The  result  of 
the  consultation  and  the  statements  made  to  .the  referee  was 
that  the  latter  complied  with  the  request  of  his  associates  to 
sign  said  certificate.  Thereafter  such  certificate  was  attached 
to  the  papers  in  place  of  the  findings,  and  the  same  were  then 
filed  by  the  referee  with  the  clerk. 

228.  Upon  the  filing  of  the  new  report,  Hayden  and  Fraw- 
ley presented  to  the  court  and  obtained  judicial  sanction  of 
orders  allowing  the  receiver's  account  and  discharging  him, 
and  exonerating  his  bondsmen,  and  fixing  the  compensation 
to  be  paid  to  him  for  his  personal  services,  and  the  amount 
to  be  allowed  to  him  for  expenses  incurred  in  the  employment 
of  Mr.  Hayden  as  his  counsel  and  Mr.  Frawley  as  his  attor- 
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ney,  and  of  their  filling  those  positions  during  the  term  of  the 
receivership. 

229,  230.  In  preparing  the  final  order  Frawley  and  Har- 
den embodied  therein  recitals  in  substance  as  follows:. The 
attorney  of  the  contestant  procured  an  enlargement  of  the 
time  for  filing  the  referee's  report  till  December  30,  1897,  to 
permit  of  his  taking  evidence  as  to  the  value  of  the  services 
of  the  receiver,  his  attorney,  and  counsel.  Prior  to  such  en- 
largement, the  court  directed  that  such  report  should  be  filed 
before  December  30,  1897,  at  which  time  the  matter  in  dis- 
pute would  be  heard  and  disposed  of  by  the  court  The  par- 
ties consented  thereto  and  the  referee  having  filed  his  report 
of  the  evidence,  and  the  same  being  in  the  form  required  by 
the  court,  to  wit,  that  he  should  report  the  evidence  taken 
upon  the  hearing,  such  being  the  construction  placed  by  the 
court  upon  its  order  of  reference,  being  an  order  of  reference 
to  take  and  report  the  evidence. 

231.  The  idea  of  such  attorneys  in  making  such  false  re- 
citals was  that  the  term  of  court  would  end  December  30, 
1897,  precluding  creditors  of  the  insolvent  from  attacking 
the  order  except  upon  appeal,  where  such  recitals  would  be 
regarded  as  verities. 

232.  By  December  15,  1897,  Frawley,  Hayden,  Gilbert^ 
Thompson,  and  the  receiver,  knew  an  organization  of  general 
creditors  existed,  bent  on  securing  an  investigation  of  the  re- 
ceivership matters,  and  obtained  the  orders  mentioned,  sup- 
posing they  would  preclude  such  an  investigation. 

233.  The  allowances  made  to  the  receiver  and  attorneys 
December  30,  1897,  exceeded  the  entire  available  assets  in 
the  hands  of  the  receiver,  so  they  divided  what  there  was  be- 
tween  themselves  pro  mta,  each  bearing  his  proportionate 
share  of  the  deficiency. 

234.  No  effort  was  made  in  the  receivership  proceedings 
to  enforce  payment  of  any  of  the  insolvent's  accounts  by  the 
judgment  of  the  court. 
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235.  All  court  orders  in  the  receivership  proceedings  were 
obtained  ex  paHe. 

236.  The  services  performed  by  the  receiver  and  by  Fraw- 
ley  and  Hayden  were  fraudulent  and  valueless  to  general 
creditors. 

237.  The  reasonable  value  of  the  receiver's  services,  hon- 
estly rendered,  would  not  exceed  $4,000. 

238.  That  of  the  ser\^ices  of  Frawley,  $3,000.    , 

239.  That  of  the  services  of  Ilayden,  $300. 

240.  Except  as  indicated,  the  charges  against  the  defend- 
ants, contained  in  the  complaint,  are  not  sustained. 

The  conclusions  of  law  reached  by  the  court  upon  such 
findings,  necessary  to  appear  here,  other  than  those  common 
to  winding-up  actions,  are  these  in  effect:  (4)  Judgment  for 
$84.50,  with  interest  thereon  from  June  18,  1803,  should  be 
rendered  against  defendant  GUhert,  for  receivership  moneys 
wrongfully  applied  by  him  as  indicated  in  finding  75.  (5) 
Judgment  should  be  rendered  against  defendant  Owen  for 
$129.52,  with  interest  from  July  21,  1803,  on  account  of  a 
Avrongful  depletion  of  receivership  assets  as  indicated  in  find- 
ing 87.  (7)  A  joint  judgment  should  be  entx»red  against 
Gilbert,  and  Thompson,  and  W.  A.  and  /I.  J.  Btust  rs  execu- 
tors of  the  last  will  and  testament  of  R.  E.  Rust,  deceased, 
for  $8,287.20,  with  interest  from  July  17,  1803,  because  of 
the  fraudulent  disposition  of  the  Brookville  plant  as  indi- 
cated in  the  findings.  (8)  A  like  judgment  should  be  en- 
tered against  such  parties  for  $556.50,  vdth  interest  from 
July  17,  1893,  for  money  due  R.  E.  Rust  as  receiver,  from 
the  Brookville  plant,  and  illegally  appropriated  by  said  Gil- 
bert, Thompson,  and  R.  E.  Rust  personally.  (9)  And  a  like 
judgment  should  be  rendered  for  $155.72  and  interest  there- 
on from  August  18,  1894,  on  account  of  receivership  moneys 
used  for  the  benefit  of  Gilbert,  Thompson,  and  R.  E.  Rust  re- 
specting the  account  against  the  Consolidated  Electrical  En- 
gineering Company  of  St.  Louis,  Mo.     (10)  Also  a  like  judg- 
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ment  for  $51.20,  and  interest  from  July  1,  1893,  on  account 
of  receivership  moneys  expended  for  the  benefit  of  Gilbert 
and  Thompson  respecting  the  Cassadaga  Free  Association  ac' 
eoiint.  (11)  And  a  like  judgment  against  Oilbert,  Thomp- 
son, Owen,  and  said  Rusts  as  executors  as  aforesaid,  and 
Sumner  G.  and  Frank  H.  Moon  as  administrators  with  the 
will  annexed  of  D.  R.  Moon  deceased,  for  $2,834.14,  with 
interest  from  March  18,  1806,  on  account  of  receivership 
moneys  dissipated  for  the  benefit  of  Gilbert,  Thompson, 
Owen,  R.  E.  Rust,  and  D.  R.  Moon,  respecting  the  Bucynis 
contract.  (12)  A  like  judgment  against  the  Chippewa  Val- 
ley Bank,  Thompson,  and  the  Rusts  as  executors  as  aforesaid, 
for  $524.26  and  interest  from  July  30,  1895,  on  account  of 
receivership  moneys  used  respecting  the  Asheville  plant  for 
the  benefit  of  said  bank,  Thompson,  and  R.  E.  Rust.  (13)  A 
judgment  against  the  Rusts,  as  executors  as  aforesaid,  for 
$1,000,  and  interest  from  October  1,  1893,  on  account  of  the 
value  of  the  Asheville  bonds  converted  bv  R.  E.  Rust  to  his 
own  use  as  indicated  in  the  findings  of  fact.  (14)  Also  a 
joint  judgment  against  Gilbert,  Thompson,  and  the  Rusts  as 
executors  as  aforesaid,  for  $127.30  and  interest  thereon  from 
January  14, 1895,  because  of  receivership  moneys  -wrongfully 
used  respecting  the  Bigelow  Electrical  Supply  Company  ac- 
count. (15)  A  like  judgment  against  the  Chippewa  Valley 
Batik,  Thompson,  and  the  Rusts  as  executors  as  aforesaid,  for 
$161.71  and  interest  thereon  from  August  6,  1894,  because 
of  receivership  moneys  wrongfully  used  respecting  the  Ar- 
mour &  Co.  matter.  (16)  A  like  judgment  against  Gilbert, 
James  T.  Barber,  and  the  Rusts  as  executors  as  aforesaid,  for 
$853.80  and  interest  thereon  from  August  25,  1893,  because 
ef  a  depletion  of  the  assets  of  the  insolvent  respecting  (he  con- 
tract with  the  St.  Louis  Electric  Light  &  Power  Company, 
mentioned  in  the  findings.  (17)  A  like  judgment 
against  the  Chippewa  Valley  Batik,  and  the  Rusts  as  execu- 
tors as  aforesaid,  for  $184.97  and  interest  from  August  6, 
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1896,  for  receivership  moneys  wrongfully  used  respecting  the 
National  Electric  &  Construction  Company  account.  (18)  A 
like  judgment  against  Oilhert,  Thompson,  and  the  Rusts  as 
executors  as  aforesaid  for  $369.72  and  interest  thereon  from 
June  6,  1894,  on  account  of  receivership  moneys  wrongfully 
used  respecting  the  Caspari,  Whittaker  &  Co.  account.  (19, 
20,  21)  No  compensation  should  go  to  either  the  receiver, 
T.  F.  Frawley,  or  H.  H.  Hayden,  because  of  wrongful  con- 
duct in  the  receivership  proceedings.  (22)  A  joint  judgment 
should  be  entered  against  the  Rusts  as  executors,  and  Fraw- 
ley  and  Hayden  for  $23,523.86,  with  interest  from  Janu- 
ary 3,  1894,  on  $2,000;  from  January  15,  1894,  on  $1,000; 
from  June  11,  1894,  on  $5,000;  from  June  18,  1894,  on 
$2,000;  and  from  December  30,  1897,  on  $13,523.86.  (24) 
All  orders  entered  in  the  receivership  proceedings  prior  to 
and  inclusive  of  the  time  of  the  discharge  of  the  receiver 
should  be  modified  or  set  aside  so  far  as  inconsistent  with  the 
foregoing.  (26)  Costs  in  favor  of  the  plaintiffs  should  go, 
generally,  against  defendants  Barber  and  Gilbert,  W.  A 
and  A.  J.  Bust  as  executors  as 'aforesaid,  Thompson,  Owen, 
and  Siumner  Q.  and  Frank  H.  Moon  in  their  capacity  as  per^ 
sonal  representatives  of  D.  R.  Moon,  H.  H,  Hayden,  T4  F. 
Frawley,  and  the  Chippewa  Valley  Batik,  in  a  sum  not  ex- 
oeeding  $500  in  addition  to  taxable  disbursements. 

Judgment  was  in  due  time  perfected  in  accordance  with 
such  findings  and  conclusions  and  others  not  necessary  to 
specially  mention.  Eight  separate  appeals  were  taken  there- 
from, the  findings  and  conclusions  involved  as  to  each  having 
been  duly  excepted  to.  The  following  is  a  detailed  statement 
of  such  appeals,  and,  in  brief,  the  ultimate  questions  raised 
and  the  findings  challenged : 

1.  Appeal  by  W.  A.  and  A.  J.  Biist,  as  executors  as  afore- 
said, the  ultimate  complaint  being  of  that  portion  of  the  judg- 
ment charging  them  with  liability  for  $1,395.67,  principal 
and  interest)  for  the  conversion  of  the  Asheville  bonds  men- 
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tioned  in  conclusion  13,  and,  generally,  for  costs  according  to 
oondusion  26,  the  findings  of  fact  excepted  to  being  176  and 
1Y8  to  181  inclusive 

2.  Appeal  by  the  Chippewa  Valley  Bank,  Oeorge  T. 
Thompson,  and  W.  A.  and  A.  J,  Bust  as  executors  as  afore- 
said, complaining  of  being  charged  with  liability  for  $524.26, 
$161.71,  and  $184.97,  with  interest  thereon,  aggregating 
$1,128.04,  because  of  the  misuse  of  receivership  moneys  as 
indicated  in  conclusions  12,  15,  and  17,  and  with  liability 
for  costs  as  per  conclusion  26 ;  the  findings  of  fact  in  respect 
to  the  matter  excepted  to  being  182,  183,  188,  192,  199, 
and  200. 

3.  Appeal  by  defendants  OUbert  and  Owen,  W.  A.  and 
A.  J,  Bust  as  executors  as  aforesaid,  and  8.  0.  and  F.  A. 
Moon  as  personal  representatives  of  D.  B.  Moon  deceased, 
complaining  of  the  judgment  charging  them  with  general  lia- 
bility for  costs  under  conclusion  26,  and  with  liability  for 
$2,834.14  with  interest,  making  $3,536.02,  for  receivership 
moneys  wrongfully  appropriated  as  held  in  conclusion  11; 
the  findings  excepted  to  in  respect  thereto  being  159,  161, 
163,  164,  168,  170,  and  172. 

4.  Appeal  by  OUbert,  Barber,  and  the  Rusts  executors  as 
aforesaid,  from  those  parts  of  the  judgment  charging  them 
with  liability  for  costs  as  per  conclusion  26,  and  for  $853.80 
with  interest,  making  in  the  aggregate  $1,196.68,  on  account 
of  a  wrongful  depletion  of  receivership  assets  as  indicated  in 
conclusion  16,  the  findings  of  fact  excepted  to  being  189,  199,. 
and  200. 

6.  Appeal  by  Oilbert,  Thompson,  and  the  Kusts  as  execu- 
tors, from  the  adjudged  liability  against  them  for  costs  as  per 
conclusion  26,  and  liability  for  $8,287.20  and  interest  there- 
on, on  account  of  the  illegal  disposition  of  the  Brookville 
plant  as  indicated  in  conclusion  7 ;  and  $556.60  with  interest, 
for  the  misappropriation  of  the  proceeds  of  an  account  due 
from  such  plant  as  indicated  in  conclusion  8 ;  and  $156.73 
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with  interest,  for  moneys  misappropriated  in  respect  to  the 
Consolidated  Electrical  Engineering  Company  as  indicated 
in  conclusion  9;  and  $51.20  with  interest,  for  moneys  mis- 
appropriated in  connection  with  the  Cassadaga  Free  Associa- 
tion account,  as  indicated  in  conclusion  10;  and  $2,834.14 
with  interest,  for  a  wrongful  dissipation  of  the  receivership 
assets  in  respect  to  the  Bucyrus  contract  as  indicated  in  con- 
clusion 11;  and  $127.30  and  interest,  for  wrongful  appro- 
priation of  receivership  assets  in  respect  to  the  Bigelow  Elec- 
trical Supply  Company  account  as  indicated  in  conclusion  14 ; 
and  $369,72  and  interest,  for  misappropriation  of  receiver^ 
ship  assets  in  respect  to  the  Caspari,  Wliittaker  &  Co.  ac- 
count as  per  conclusion  18;  the  aggregate  being  $13,436,  ex- 
clusive of  costs ;  the  findings  of  fact  excepted  to  being  72  to 
133  inclusive,  135,  136,  138  to  145  inclusive,  147,  148,  153, 
154,  and  165. 

6.  Appeal  by  H.  H.  Hayden,  T.  E.  Frawley,  and  the 
Rusts,  executors,  from  the  adjudged  liability  against  them 
for  costs  as  per  conclusion  26,  and  liability  .for  $23,523.86 
and  interest,  aggregating  $29,071.90,  on  account  of  moneys 
wrongfully  obtained  by  them  out  of  the  receivership  assets 
as  per  conclusion  22,  the  findings  of  fact  in  respect  thereto 
excepted  to  being  113  to  128  inclusive,  and  176  to  187  in- 
clusive. 

7  and  8.  Appeals  by  defendants  Oilbert  and  Owen  from 
the  judgment  in  respect  to  several  matters,  and  among  them 
their  adjudged  liability  for  $182.94  and  $113.58,  respectr 
ively. 

The  form  of  the  notices  of  appeal,  as  to  whether  single  or 
not,  was  this:  ihe  parties,  joining,  "severally  and  separately 
appeal."  The  form  of  the  bond  as  to  each  appeal,  except 
those  ntmibered  6  and  7,  respecting  the  same  feature,  was  as 
foUowis:  "The  above  named  appellants,  feeling  aggrieved 
thereby,  intend  to  appeal,  now  therefore  we,  etc,  do  hereby, 
pursuant  to  the  statute  in  such  case  made  and  provided,  un- 
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dertake  that  said  appellants  will  pay  all  damages  and  costs 
which  may  be  awarded  against  them  on  said  appeal^  not  ex- 
ceeding the  sum  of  $250^  and  do  also  undertake^  etc.^  the  said 
appellants  will  pay  the  amount  to  be  directed  to  be  paid  by 
that  part  of  said  judgment  so  appealed  from,  etc.,  affirmed," 
etc.  The  other  two  bonds,  as  to  such  feature,  though  worded 
somewhat  differently,  were  substantially  the  same.  After  the 
record  was  filed  in  this  court  the  respondents  moved  to  dis- 
miss all  of  the  appeals  for  insufficiency  of  the  bonds  in  that, 
while  as  to  each  appeal  there  were  several  parties  appellant, 
each  appeaKng  for  his  own  behaH,  there  was  but  one  appeal 
bond.  Thereafter,  and  before  such  motion  was  heard,  the 
appellants  moved  the  court  for  leave  to  give  a  new  bond  cur- 
ing the  defects  claimed  by  respondents  to  exist  in  those  on 
file. 

The  cause  was  first  argued  and  submitted  on  October  25 
and  26, 1902. 

For  the  appellants,  upon  the  motion  to  dismiss  the  ap- 
peals, there  was  a  brief  signed  by  H.  B,  Walmsley,  attorney 
for  H.  H.  Hayden,  by  (7.  T.  Bimdy  and  22.  P.  Wilcox,  at- 
tomeys  for  the  other  appellants,  and  by  W.  P.  Bartleit,  of 
counsel  for  W.  A.  and  A.  J.  Rust,  executors  of  the  last  will 
of  R.  E.  Bust,  deceased.  Upon  the  merits  there  was  a  brief 
signed  by  Frawley,  Bundy  &  Wilcox,  attorneys  for  appel- 
lants other  than  H.  H.  Hayden,  and  by  W.  P.  Barllettj  of 
counsel  for  W.  A.  and  A,  J.  Rust,  executors;  a  septirate  brief 
signed  by  H.  B.  Walmsley,  attorney  for  H.  H.  Hayden;  a 
supplemental  brief  signed  by  Frawley,  Bundy  &  Wilcox; 
and  a  reply  brief  signed  by  Frawley,  Bundy  &  Wilcox,  C.  T. 
Bundy,  and  H.  B.  Walmsley,  attorneys,  and  by  W.  P.  Bart- 
lett,  of  counsel  for  W.  A.  Eust  and  A.  J.  Bust,  executors. 
The  oral  arguments  were  by  G.  T.  Bundy  and  H.  B,  Walms- 
ley. 

For  the  respondents  there  were  briefs  by  P.  M.  Miner  and 
Fleming  &  Blum,  attorneys,  and  Olin  &  Butler,  of  counsel. 
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and  the  cause  was  argued  orally  by  /.  M.  Olin,  E.  L.  Butler, 
and  F.  M.  Miner. 

In  support  of  the  motion  to  dismiss  the  appeals  it  was  eon- 
tended^  on  behalf  of  the  respondents:  (1)  The  appeals  should 
be  dismissed  because  of  the  insufficiency  of  the  undertakings. 
There  is  a  separate  appeal  by  each  defendant  It  is  com- 
petent for  one  to  separately  appeal  from  a  joint  judgment 
against  him  and  others.  Stats.  1898^  sec.  3048 ;  In  re  Las- 
combe's  Will,  109  Wis.  186, 195.  The  fact  that  different  no- 
tices of  appeal  are  included  in  the  same  instrument  does  not 
render  the  appeals  any  the  less  severaL  Sharon  v.  Sharon^ 
68  Cal.  326,  9  Pac.  187,  192.  The  notices  must  be  given 
effect  according  to  their  terms — according  to  their  plain 
intent  Johnson  v.  C,  M.  &  St.  P.  B.  Co.  43  Wis.  431 ; 
Olinger  v.  Liddle,  55  Wis.  621 ;  Wood  v.  Fish,  63  N.  T.  245  \ 
Montgomery  v.  American  Central  Ins.  Co.  106  Wis.  543.  An 
appeal  is  a  purely  statutory  right  Western  U.  B.  Co.  v. 
Dickson,  30  Wis.  389,  392 ;  State  ex  rel.  Andrews  v.  Osh- 
Jeosh,  84  Wis.  548,  556.  And  statutory  regulations  with  re- 
spect to  the  taking  of  an  appeal  must  be  strictly  complied 
with.  2  Ency.  PI.  &  Pr.  213.  Taking,  for  instance,  the 
undertaking  on  behalf  of  OUbert,  Thompson,  and  Rust, 
which  is  the  pattern  of  all  the  others,  it  is  void  for  uncer- 
tainty. It  does  not  specify  to  which  of  the  several  appeals 
contained  in  the  notice  it  relates.  Kelly  v.  Leachman,  5 
Idaho,  521,  51  Pac.  407 ;  Wallace  v.  McKinlay,  6  Idaho,  95, 
53  Pac  104;  Home  &^L.  Asso.  v.  WUhins,  71  Cal.  626,  12 
Pac.  799;  In  re  Heydenfeldt,  117  CaL  551,  51  Pac  543;. 
Centerville  &  K.  I.  D.  Co.  v.  Bachtold,  109  CaL  111,  41  Pac 
813;  Chamberlain  v.  Sage,  14  Wis.  193;  White  v.  Appleton,. 
14  Wis.  190.  The  undertaking  is  to  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  "said  appellants,"  i.  e.,. 
those  referred  to  in  the  notice.  The  liability  of  the  sureties- 
being  strictissimi  juris  (Drinkwine  v.  Eau  Claire,  83  Wis. 
430),  they  could  only  be  held  liable  for  damages  and  eosts 
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awarded  against  said  appellants  jointly.  Zane  v.  De  Onor 
tivia,  135  Cal.  440,  67  Pac  685 ;  Wood  v.  Fish,  63  K  Y. 
245.  The  obligation  of  the  sureties  is  limited  to  $250 ;  but 
the  respondents  "wiere  entitled,  under  the  statute,  to  under- 
takings to  that  amount  on  each  appedL  White  v.  Appleton, 
14  Wis.  190,  192.  (2)  The  appeals  should  T)e  dismissed  be- 
cause no  notice  was  given  to  the  defendant  corporation.  "The 
adverse  party  mentioned  in  the  statute  is  one  who  has  an  in- 
terest adverse  to  the  reversal  of  the  matter  appealed  from." 
Crowns  v.  Forest  L.  Co.  99  Wis.  103 ;  Rogers  v.  Shove,  98 
Wis.  271;  Wheeler 'v.  Hartshorn,  40  Wis.  83,  96;  Frost  v. 
St.  Paid  B.  &  I.  Co.  57  Minn.  325,  59  N.  W.  308 ;  Thomp- 
son V.  Ellsworth,  1  Barb.  Ch.  627 ;  Cotes  v.  Carroll,  28  How. 
Pr.  436 ;  Barnes  v.  Stoughton,  6  Hun,  254.  The  recovery  in 
this 'action  is  a  corporate  asset  The  corporation  is  therefore 
a  necessary  party  to  the  action.  Land,  L.  &  L.  Co.  v.  Mc- 
Intyre,  100  Wis.  246,  256 ;  Oager  v.  Paul,  111  Wis.  638, 
651.  Except  where  the  corporation  has  transferred  its  inter- 
est in  the  assets  to  an  assignee,  in  which  event  the  assignee 
takes  the  place  of  the  corporation  and  becomes  an  indispen- 
sable party.  Oores  v.  Field,  109  Wis.  408,  415.  Failure  to 
serve  the  statutory  notice  on  any  adverse  party  is  fatal  to  the 
appeaL  Munh  v.  Anderson,  94  Wis.  27 ;  Elliott,  App.  Proc. 
§  144;  Hamilton  v.  Blair,  23  Oreg.  64,  31  Pac.  197;  Butte 
Co.  V.  Boydstvn,  68  Cal.  189,  8  Pac.  835 ;  Herriman  v.  Menr 
zies,  115  Cal.  16,  44  Pac.  660 ;  Hunderlock  v.  Dundee  M.  & 
T.  I.  Co.  88  Ind.  139 ;  Curten  v.  Atkinson,  29  ITeb.  612,  46 
N.  W.  91.  As  to  appeal  by  corporation  whose  functions  have 
been  suspended  by  receivership,  see  Stolze  v.  Manitowoc  T. 
Co.  100  Wis.  208.  That  if  it  might  appeal  it  is  necessarily 
an  "adverse  party*'  entitled  to  notice,  see  Rogers  v.  Shove, 
98  Wis.  271.  (3)  The  defects  are  jurisdictional  and  not 
subject  to  correction.  An  appeal  cannot  be  perfected  after 
the  lapse  of  the  statutory  period.  Sees.  2831,  3039,  Stats. 
1898;  Herrich  v.  Racine  W,  &  D.  Co.  43  Wis.  93;  Munk  v. 
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Anderson,  94  Wis.  27 ;  Elliott,  App.  Proc  §  128 ;  Hall  v. 
Oilman,  90  Wis.  455.  No  question  is  presented  here  of  the 
omission  to  perfect  an  appeal  '1)y  mistake  or  accident''  re- 
ferred to  in  sec.  8068,  Stats.  1898.  Tyson  v.  Tyson,  94  Wis. 
225,  232.  But  this  statute  does  not  permit  an  appeal  to  he 
perfected  after  the  lapse  of  the  statutory  period.  Drinkwine 
V.  Eau  Claire,  83  Wis.  429;  Thompson  v.  Thompson,  24 
Wis.  617 ;  Shafer  v.  Eau  Claire,  105  Wis.  239.   . 

For  the  appellants,  in  opposition  to  the  motion  to  dismiss^ 
it  was  argued,  among  other  things,  that,  the  notice  of  appeal 
having  heen  given,  "any  other  act  necessary  to  perfect  the 
appeal  or  make  it  eflfectuaV'  may  be  done  under  the  terms  of 
sec.  3068,  Stats.  1898.  Johnson  v.  N.  W.  Live  Stock  Ins.  Co. 
107  Wis.  337 ;  Rockman  v.  Ackermmi,  109  Wis.  639 ;  Ten- 
ney  v,  Madison,  99  Wis.  539 ;  Rii^sell  v.  Bartleit,  9  Wis.  556 ; 
EeUen  v.  Eelden,  9  Wis.  557;  Smith  v.  C.  &  N.  W.  B.  Co. 
19  Wis.  89 ;  Ulrich  v.  Farrington  Mfg.  Co.  69  Wis.  213 ; 
Branger  v.  Bvitrick,  30  Wis.  158 ;  Oilbank  v.  Stephenson,  30 
Wis.  155 ;  Folk  v.  Goldberg,  45  Wis.  94 ;  Orant  v.  Connecti- 
cut M.  L.  Ins.  Co.  28  Wis.  887 ;  White  v.  Polleys,  20  Wis. 
503.  The  benefit  of  this  curative  statute  cannot  be  restricted 
to  the  two  years  after  the  entry  of  judgment  (1)  because  the 
legislature  has  not  said  so,  and  (2)  during  such  two  years 
there  is  no  need  of  the  statute,  the  right  to  appeal  during  that 
time  being  absolute.  The  two  years  had  expired  in  Johnson 
V.  N.  W.  Live  Stock  Ins.  Co.  107  Wis.  337.  The  undertaking 
feature  of  the  statute  is  not  a  matter  of  jurisdiction,  and  the 
undertaking  may  be  waived.  Sec  3051,  Stats.  1898 ;  1  Ency. 
PI.  &  Pr.  1000 ;  In  re  Luscomhe's  Will,  109  Wis.  186,  194. 
The  whole  provision  as  to  undertakings  for  costs  is  void* 
The  legislature  has  no  power  to  put  any  such  bar  between  a 
litigant  and  his  rights  in  this  court  Const,  art  I,  sec.  9; 
Id.  art  VII,  sec.  3;  Smyths  v.  Boswell,  117  Ind.  365,  20 
N.  E.  263;  Hults  v.  MaHvn,  131  Ind.  1,  30  K  E.  698. 
The  statute  is  repugnant  also  to  the  federal  constitution. 
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Amendm.  XIV;  Williamson  v,  Liverpool  &  L.  &  0.  Ins. 
€o.  105  Fed.  31 ;  Yich  Wo  v.  Hopkins,  118  U.  S.  356 ;  Mut- 
ual  F.  Ins,  Co.  v.  Hammond,  106  Ky.  386,  51  S.  W.  151; 
Qulf,  C.  &  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150. 

Upon  the  merits  of  the  appeals  counsel  for  the  appellants 
other  than  H.  H.  Hay  den  argued:  (1)  The  plaintiffs  having 
alleged  actual  fraud  and  conspiracy  against  each  of  the  ap- 
pellants, they  must  prove  such  allegations  or  the  complaint 
will  be  dismissed.  Kruschhe  v.  Stefan,  83  Wis.  373 ;  Trues- 
dell  V.  BourJce,  145  N.  Y.  612 ;  Barnes  v.  Quigley,  59  N.  Y. 
265 ;  OaUup  v.  Bemd,  132  N.  Y.  377 ;  Truesde'll  v.  Sarles, 
104  K  Y.  164;  CaHer  v.  Glass,  44  Mich.  154;  ML  Vernon 
BanJc  V.  Stone,  2  R  L  129,  57  Am.  Dec.  709 ;  11  Ency.  PI. 
&  Pr.  895  and  notes.  (2)  In  an  action  brought  for  actual 
fraud  relief  cannot  be  had  by  proving  a  case  of  constructive 
fraud.  Eyer  v.  Potter,  15  How.  42 ;  Piper  v.  Hoard,  107 
K  Y.  67 ;  11  Ency.  PI.  &  Pr.  890.  (3)  The  evidence  is  in- 
sufficient to  warrant  a  finding  of  actual  fraud.  Eraud  must 
be  proved  by  clear  and  satisfactory  evidence  legitimately 
pointing  thereto.  8  Am.  &  Eng.  Ency.  of  Law,  854;  Kerr, 
Fraud  &  Mistake,  382 ;  Oreer  v.  Caldwell,  14  Ga.  207 ;  Shaw 
V.  Gilbert,  111  Wis.  169.  (4)  The  mortgage  given  to  GUr 
bert,  Thompson,  and  Rust  on  May  18th,  1893,  on  the  Brook- 
ville  plant,  was  a  valid  and  subsisting  obligation,  even  if  on 
that  day  the  officers  of  the  company  had  determined  upon  a 
cessation  of  business.  The  informal  assignment  of  Jan. 
19th,  was,  in  any  events  sufficient  evidence  of  an  agreement 
by  the  corporation,  to  secure  these  appellants.  Valid  security 
can  be  given  officers  sjid  directors  of  an  insolvent  corpora- 
tion at  any  time,  if  given  pursuant  to  a  valid  prior  agree- 
ment that  such  security  should  be  given.  Stout  v.  Yaeger 
M.  Co.  13  Fed.  802 ;  Cowen  v.  P.-G.  Co.  188  Pa.  St.  542, 
38  Atl.  1075;  Paulding  v.  Chrome  S.  Co.  94  K  Y.  334; 
Coats  V.  Dormell,  94  N.  Y.  168 ;  Brower  v.  Brooklyn  T.  Co. 
21  N.  Y.  Supp.  324;  6  Thompson,  Corp.  5134;  Appeal  of 
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Nedl,  129  Pa,  St.  64,  18  Atl.  564;  Young  v.  Northern  Illir 
nois  C.  &  I.  Go.  13  Fed.  806 ;  Fourth  Nat.  Bank  v.  Amerir 
can  M.  Go.  11  Sup.  Ct.  52,  29  Fed.  611 ;  Ghicago  T.  &  T. 
Go.  V.  Smith,  158  111.  417,  41  K  E.  1076 ;  Glark  v.  Iselin, 
21  Wall.  860;  <looJe  v.  TviUs,  18  Wall  832;  Burdich  v. 
Jackson,  7  Hun,  488 ;  Baker  v.  Harpster,  42  Kaiu  511,  22 
Pac.  415 ;  3  Thompson,  Corp.  §  4068.  The  informal  assign- 
ment of  Jan.  19th,  1893,  was  good  in  equity  as  a  contract  to 
convey.  Dreutzer  v.  Lawrence,  58  Wis.  594.  (5)  The  mort- 
gage of  May  18th  being  valid,  the  court  should  either  have 
affirmed  the  sale  of  the  plant  by  the  receiver  to  himself,  OUr 
bert,  and  Thompson,  or  set  aside  such  sale  and  reinstated  the 
mortgage,  compelling  the  said  appellants  to  account  for  the 
rents  and  profits.  Dvncomb  v.  N.  T.,  H.  <&  N.  B.  Go.  84 
N.  T.  198.  (6)  Appellant  Frawley,  not  being  an  officer, 
stockholder,  or  director  of  the  corporation,  cannot  be  held 
liable  in  this  action.  Sec.  3216,  Stats.  1898 ;  Glarke  v.  Banr 
ner  &  Y.  P.  Go.  50  Wis.  416.  (7)  The  orders  of  the  court 
directing  the  receiver  to  charge  to  profit  and  loss  certain 
amounts,  to  complete  the  Bucyrus  contract,  and  other  similar 
orders  directing  him  as  to  his  duly,  are  administrative  in 
their  cha  racier,  are  discretionary,  and  will  not  be  reviewed 
by  this  court  17  Ency.  PL  &  Pr.  881  and  cases;  Union 
Nat.  BarJc  v.  Mills,  103  Wis.  39;  Mercantile  T.  Go.  v. 
Farmers'  L.  &  T.  Go.  81  Fed.  259.  (8)  The  court  and  judge 
making  the  appointment  has  the  exclusive  power  to  deter- 
mine the  compensation  to  be  paid  the  receiver,  and  in  doing 
so  can  and  should  consider  his  personal  knowledge  of  the 
services  rendered  and  responsibilities  assumed.  Union  Nat. 
Bank  v.  Mills,  103  Wis.  39 ;  17  Ency.  PL  &  Pr.  878,  note, 
and  cases  cited.  (9,  10)  The  expenditures  of  a  receiver, 
made  in  good  faith,  for  the  purpose  of  reducing  to  posses- 
sion, pursuant  to  the  order  appointing  him,  the  assets  of  the 
corporation,  whether  encumbered  or  unencumbered,  are  prop- 
erly paid  out  of  any  money  in  his  hands  at  the  time  of  the 
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final  distribution.  The  marshaling  of  the  funds  in  the  hands 
of  the  receiver  and  apportioning  the  expenditures  incurred 
by  him  in  the  performance  of  his  trust,  is  for  the  court  and 
not  the  receiver.  Sec.  3245,  Stats.  1898;  Speiser  v.  Mer- 
chants' Ex.  Bank,  110  Wis.  506.  (11)  If  the  court  erred  by 
allowing  the  receiver's  report  as  filed,  and  by  allowing  to  him 
as  credits  the  expense  of  collecting  hypothecated  accounts, 
such  error  can  be  corrected  by  proper  proceeding,  and  his 
account  surcharged;  but  it  constitutes  no  sufficient  ground  to 
warrant  the  court  in  holding  that  the  receiver,  his  attorneys, 
and  the  appellants  holding  hypothecations  were  guilty  of 
fraud  or  dishonesty  in  the  administration  of  his  receivership. 
Shavj  V.  Gilbert,  111  Wis.  189 ;  Schwartz  v.  Keystone  0.  Co. 
153  Pa.  St.  283,  25  Atl.  1018.  (12)  A  receiver  who  is  au- 
thorized by  the  order  of  appointment  to  operate  a  manufact- 
uring plant  is  thereby  authorized  to  purchase  materials,  em- 
ploy labor,  and  to  complete  all  uncompleted  contracts.  Soger 
Mfg.  Co.  V.  Smith,  60  K  Y.  Supp.  849,  60  K  E.  1120. 
(13)  The  allowance  made  to  the  receiver  and  his  attorneys 
in  this  case  was  made  by  the  judge  making  the  appointment 
upon  legal  rules  and  was  not  excessive  for  the  services  ren- 
dered. Union  Nat.  Bank  v.  Mills,  103  Wis.  39 ;  Henry  v. 
Henry,  103  Ala.  582 ;  In  re  Little,  62  K  Y.  Supp.  27,  59 
N".  E.  1125.  (14)  The  allowance  of  attorneys'  fees  is  an 
allowance  to  the  receiver  as  a  disbursement,  and  such  allow- 
ance having  been  paid  pursuant  to  the  order  of  the  court,  the 
attorneys  receiving  it  are  not  liable  to  the  creditors  therefor. 
If  improperly  allowed,  or  excessive,  such  allowance  or  ex- 
cess can  be  charged  back  to  the  receiver  on  a  restatement  of 
his  account,  and  he-be  compelled  to  account  to  the  creditors 
for  the  balance  which  should  be  in  his  hands  after  all  proper 
credits  are  allowed  hina.  Henry  v.  Henry,  103  Ala.  583; 
Kirker  v.  Owings,  98  Fed.  499 ;  MUls  v.  Ross,  57  K  Y. 
Supp.  680.  (15)  If  a  receiver  improperly  disburses  funds 
belonging  to  the  estate,  without  authority  of  the  court,  he  is 
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liable  to  the  creditors  in  an  action  brought  by  a  new  receiver^ 
both  personally  and  on  his  bond.  Mills  v.  RosSj  57  N.  Y. 
Supp.  680.  (16)  No  part  of  the  proceeds  realized  from  the 
sale  or  collection  of  encumbered  assets  can  be  used  to  pay  the 
expense  of  the  receivership.  All  such  must  be  paid  otlt  of 
the  general  assets.  Moore  v.  Lincoln  Park  Co.  196  Pa.  St 
519,  46  Atl.  857;  Lane  v.  Washington  H.  Co.  190  Pa.  St. 
230;  Speller  v.  Merchants*  Ex.  Bank,  110  Wis.  506.  (17) 
The  creditors  of  the  corporation  had  a  lawful  right  to  file 
their  claim  for  the  full  amount,  without  regard  to  the  se- 
curity by  them  held  or  the  amount  collected  thereon,  and  te 
receive  their  proportion  of  any  dividends  declared,  based  on 
the  full  amount  of  their  claim.  Chemical  Nat.  Bank  v^ 
Armstrong,  59  Fed.  372,  and  cases;  In  re  Simpson,  55  N.  Y.. 
Supp.  697;  People  v.  Remington,  121  N.  Y.  328;  In  re 
Bates,  118  111.  524;  Citizens'  Bank  v.  Patterson,  78  Ky. 
291;  Brown  v.  Merchant's  £  F.  Nat.  Bank,  79  N.  C.  244^ 
Kellogg  v.  Miller,  22  Oreg.  406 ;  Miller's  Estate,  82  Pa.  St 
113 ;  Third  Nat.  Bank  v.  Haug,  82  Mich.  607.  (18)  When 
^objections  are  made  to  a  receiver's  account  it  is  proper  te 
order  a  reference  to  a  master,  to  hear  evidence  and  report 
on  their  correctness.  17  Am.  &  Eng.  Ency.  PI.  &  Pr.  837» 
(19)  A  master's  report  on  a  receiver's  account  does  not  re- 
quire confirmation,  and  does  not  admit,  therefore,  of  excep- 
tions. 17  Ency.  PL  &  Pr.  839 ;  Cowdrey  v.  Railroad  Co. 
6  Fed.  Gas.  No.  3293.  (20)  Where  the  order  of  reference 
does  not  require  the  referee  to  report  to  the  court  the  facts 
found,  he  has  no  authority  to  report  them,  and  if  he  does- 
there  is  nothing  before  the  court  on  which  to  base  exceptions. 
Royal  V.  Baer,  17  Ind.  332.  (21)  The  court  erred  in  con- 
solidating the  actions  and  removing  as  plaintiff  the  only  judg- 
ment cre<Htor  of  the  corporation.  None  but  judgment  cred- 
itors can  maintain  such  an  action.  Hinckley  v.  Pfister,  83 
Wis.  64.  (22)  The  court  erred  in  vacating  the  administra- 
tive order  which  fixed  the  compensation  of  the  receiver  and 
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his  attorneys.  Such  order  was  exclusively  under  the  control 
of  the  judge  who  administered  the  trust.  Mercantile  T.  Co.  v. 
Farmers*  L.  &  T.  Co.  81  Fed.  259 ;  Unioru  Nat.  Bank  v. 
Mills,  103  Wis.  39 ;  Olson  v.  State  Bank,  72  Minn.  320,  75 
N.  W.  378.  (23)  D.  R.  Moon  was  not  shown  to  be  an  of- 
ficer or  director  of  the  corporation  and  sustained  no  fiduciary 
relation  to  it  or  its  creditors,  and  this  cause  of  action  for 
fraud  and  conspiracy  abated  with  his  death.  John  V.  Far- 
well  Co.  V.  Wolf,  96  Wis.  10;  Lane  v.  Frawley,  102  Wis.  373. 
(24)  So,  also,  the  cause  of  action  against  R.  E.  Rust,  in  so 
far  as  the  same  is  based  on  fraud,  conspiracy,  or  conversion, 
abated  with  his  death.  (25)  The  demurrer  ore  tenus  of  all 
of  the  appellants  should  have  been  sustained  as  the  com- 
plaint did  not  allege  that  the  plaintiffs,  or  any  of  them,  were 
judgment  creditors  of  the  insolvent  corporation,  or  that  an 
execution  had  been  returned  against  said  corporation  imsat- 
isfied.  Hinckley  v.  Pfisier,  83  Wis.  64.  (26)  The  plaintiffs 
should  not  be  permitted  to  recover  in  this  action  on  account  of 
their  laches  in  failing  to  appear  and  file  exceptions  to  the  re- 
ceiver's final  account  as  filed,  and  by  reason  of  their  failure  to 
object  to  the  manner  in  which  the  court  was  administering  the 
trust  during  the  receivership.  Twin-Lick  0.  Co.  v.  Marbury,. 
91  U.  S.  687;  Marsh  v.  Whitfore,  83  U.  S.  482;  Follanshe  v. 
Kilbreth,  17  111.  522;  Dillingham  v.  Moran,  81  Fed.  760. 
(2T)  The  test  of  a  receiver's  action  in  incurring  expense, 
without  the  express  order  of  the  court,  is  "Would  a  man  of 
ordinary  business  capacity,  and  prudence,  in  the  conduct  of 
his  own  business,  be  likely  to  incur  the  same  expense?" 
Schwartz  v.  Keystone  0.  Co.  153  Pa.  St.  253.  (28)  This, 
court  will  consider  only  the  competent  evidence  preserved  in 
the  record,  and  will  not  consider  the  unidentified  scraps  of 
paper,  memoranda,  telegrams,  etc.,  received  by  the  trial 
court*  Lace  v.  Schoenhalss,  93  Wis.  665 ;  Smith  v.  Perry, 
52  Neb.  738,  73  N.  W.  282. 

For  the  appellant  H.  H.  Hayden  it  was  argued,  among 
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•other  things:  (1)  There  being  no  controverted  questions  of 
fact|  and  the  suit  being  in  equity,  the  examination  in  this 
court  must  be,  as  to  the  matters  appealed  from,  absolutely 
de  novo;  and  no  weight  "whatever  is  to  be  allowed  to  any- 
thing found  or  decided  below  because  the  trial  court  so  found 
or  decided  it.  Dietz  v.  Neendh,  91  Wis.  422,  426 ;  Candee 
V.  W.  U.  Tel.  Co.  34  Wis.  471,  483;  Milwaukee  Co.  v. 
Pabst,  70  Wis.  352,  360;  Wheelock  v.  Tanner,  39  N.  T.  481, 
486 ;  Farmers'  Bank  v.  Vail,  21  N.  Y.  481,  486 ;  Southard 
V.  Behms,  52  Neb.  486,  72  N.  W.  860,  861 ;  Pratt  v.  Foote, 
-9  N.  T.  463,  465 ;  U.  S.  v.  PugK  99  U.  S.  265,  270 ;  Draper 
V.  Stouvenel,  38  N.  T.  219,  223 ;  Fellows  v.  Northrup,  39 
N.  Y.  117,  119,  120;  Mason  v.  Lord,  40  N.  T.  476,  484. 
(2)  Fraud  must  be  proved  by  clear  and  satisfactory  evi- 
•dence.  1  Jones,  Ev.  §  190 ;  Shaw  v.  Oilbert,  111  Wis.  165, 
188,  189 ;  Lavassar  v.  Washbume,  50  Wis.  200,  201 ;  14 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  203.  (3)  No  cause  of 
action  arises  from  a  mere  showing  that  a  conspiracy  has  been 
formed ;  there  must  be  a  showing  of  acts  which  have  dam<iged 
the  plaintiff.  Smith  v.  Nippert,  76  Wis.  86,  88 ;  6  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  873-875.  (4)  Plaintiffs  hav- 
ing made  their  case  upon  allegations  of  actual  fraud,  if  that 
is  not  proved,  they  cannot  recover  upon  any  other  theory  of 
liability  in  this  action ;  and  defendants  are  entitled  to  judg- 
ment of  dismissal  herein.  Kruschke  v.  Stefan,  83  Wis.  373, 
383 ;  Truesdell  v.  Sarles,  104  N.  Y.  164,  167 ;  Eyre  v.  Pot- 
ier,  15  How.  42,  56;  Piper  v.  Hoard,  107  N.  Y.  67,  72; 
Miller  v.  King,  88  Hun,  181,  182.  (5)  Appellant  Erawley, 
not  being  an  officer  or  stockholder  of  the  corporation,  could 
not  be  made  a  defendant  in  this  action;  and  this  being  a 
statutory  action,  this  objection  is  a  "question  of  jurisdic- 
tion." Clarke  v.  Banner  <6  7.  P.  Co.  50  Wis.  416,  418; 
fiecs.  3216-3228,  Stats.  1898.-  (6)  Orders  which  are  purely 
administrative,  and  which  involve  only  questions  of  business 
judgment  or  sagacity — of  business  policy, — will  not  be  dis- 
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turbed  on  appeal,  and  cannot  be  in  any  way  affected  by  the 
fact  that  they  are  improvident  or  prove  unprofitable — no 
abuse  of  discretion  being  made  to  appear.  Mercantile  T. 
Co.  V.  Farmers'  L.  &  T.  Co.  81  Fed.  254-259;  Weelcs  v. 
Weeks,  106  K  Y.  626 ;  ^Ya'baslh  St.  L.  &  P.  B.  Co.  v.  Cen- 
tral T.  Co.  22  Fed.  269,  where  Justice  Brewee  directed  re- 
ceiver to  carry  out  a  bad  bargain,  made  under  an  order. 

(7)  It  is  the  duty  of  the  receiver,  under  the  court's  direc- 
tion, to  reduce  to  possession,  and  realize  on,  all  assets,  en- 
cumbered as  well  as  unencumbered,  and  to  pay  the  expenses 
of  so  doing  out  of  the  general  fund  in  his  hands.  All  the 
money  which  comes  to  the  receiver's  hands  is  a  single  fund, 
which  is  all  equally  subject  to  any  payments  which  the  court, 
or  a  statute,  may  order  to  be  made  from  it.  In  re  Assignment 
of  Riddell,  93  Wis.  664,  566 ;  sees.  3217,  3245,  Stats.  1898. 

(8)  The  amended  complaint  was  insufficient  because  it  failed' 
to  allege  that  any  plaintiff  was  a  judgment  creditor.  HincJc- 
ley  V.  Pfizer,  83  Wis.  64,  82;  sec.  3216,  Stats.  1898.  (9> 
The  consolidation  of  two  or  more  suits  is  within  the  sound 
discretion  of  the  court,  and  leaves  each  suit  entirely  separate 
and  distinct,  and  operates  only  as  a  mere  carrying  on  to- 
gether of  suits  supposed  to  involve  identical  issues,  in  order 
to  expedite  the  hearing  and  diminish  expense.  Toledo,  St.  L. 
&  K,  C.  B.  Co.  V.  Continental  T.  Co.  95  Fed.  497,  506  ;, 
Hinchley  v.  Pfister,  83  Wis.  64,  75,  83 ;  4  Ency.  PI.  &  Pr. 
695.  (10)  An  order  directing  the  receiver  to  pay  counsel 
or  himself  a  certain  sum  of  money  for  services,  or  a  sum  to 
any  other  person,  or  to  deliver  property  to  any  person,  is  a 
final  judgment,  and  can  be  re-examined  only  by  an  appeal 
in  the  regular  course  or  an  application  for  relief  within  the 
statutory  one  year.  In  re  Commonwealth  F.  Ins.  Co.  32 
Hun,  78 ;  15  Ency.  PI.  &  Pr.  317 ;  Trustees  v.  Greenough,. 
105  XT.  S.  527;  Stuart  v.  Boulware,  133  U.  S.  78;  Hovey  v. 
McDonald,  109  U.  S.  150;  Blossom  v.  M.  &  C.  B.  Co.  1 
Wall.  655;  Central  B.  <&  B.  Co.  v.  Pettus,  113  U.  S.  121;. 
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Williams  v.  Morgan,  111  U.  S.  684;  Hinckley  v,  G.  C.  & 
3.  R.  Co.  94  U.  S.  467;  Sage  v.  Railroad  Co.  96  U.  S.  712; 
Ex  parte  Farmers'  L.  &  T.  Co.  129  U.  S.  206 ;  Burnham  v. 
Bowen,  111  U.  S.  776;  FosdicJc  v.  Shall,  99  XT.  S.  235; 
Forgay  v.  Conrad,  6  How.  201 ;  Simms  v.  Simms,  20  Sup. 
€t.  58,  61 ;  Merchants'  Bank  v.  Crysler,  67  Fed.  388.  In 
«acli  of  the  foregoing,  irrespective  of  form  or  phraseology, 
the  supreme  courts  or  circuit  court  of  appeals,  looking  to  the 
substance,  found  a  final  judgment  or  decree;  for  by  statute 
the  appeal  to  those  courts  is  limited  to  such.  Drake  v.  Koch- 
ersperger,  170  TJ.  S.  303 ;  Butterfield  v.  Usher,  91  TJ.  S. 
246 ;  Speiser  v.  Merchants'  Ex.  Bank,  110  Wis.  506 ;  Union 
Nat.  Bank  v.  Mills,  103  Wis.  39  j  Leadville  C.  Co.  v.  Mc- 
Creery,  141  TJ.  S.  475 ;  Central  T.  Co.  v.  Grant,  135  U.  S. 
207;  Weeks  v.  Weeks,  106  N.  Y.  626;  Mercantile  T.  Co.  v. 
Farmers'  L.  &  T.  Co.  81  Fed.  254.  Being  final  judgments 
:and  not  being  appealed  from  within  two  years,  nor  opened 
within  the  statutory  one  year,  they  could  be  attacked,  if  at 
all,  only  by  a  direct  suit  in  equity  to  set  them  aside  for  fraud. 
Farwell  v.  Great  Western  T.  Co.  161  111.  522,  44  N.  E.  891. 
But  this  is  not  a  suit  of  that  character.  (11)  On  no  possible 
theory  can  the  judgment  stand  against  either  Hayden  or 
Frawley,  being  solely  for  money  paid  them  by  the  receiver 
to  discharge  his  personal  indebtedness  to  them  for  legal  serv- 
ices rendered  to  hiuL  Neither  the  court  nor  tlie  litigants  em- 
ploy counsel  for  the  receiver.  He  does  this  personally,  be- 
comes personally  bound  as  an  individual  for  the  services,  and 
the  court  allows  him  sums  as  reimbiu^sement  for  such  ex- 
penses incurred  and  paid  by  him.  Stuart  v.  Bovlware,  133 
U.  S.  78;  Gluck  &  Becker,  Receivers,  361,  note,  citing 
Walsh  V.  Raymond,  58  Conn.  251;  Id.  355,  citing  Tennes- 
see V.  E.  &  K.  R.  Co.  4  Baxt  (Tenn.)  92;  Florida  C.  R.  Co. 
V.  Bishee,  18  Fla.  60;  Maxwell  v.  Bank  of  New  Richmond, 
101  Wis.  286,  291.  (12)  Complainants  are  barred  by  laches. 
Cutter  V.  Iowa  W.  Co.  96  Fed.  777;  Freeman,  Judgments, 
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sec.  142 ;  15  Ency.  PI.  &  Pr.  347,  notes  4,  5 ;  Galena  &  S.  W. 
B.  Co.  V.  Ennor,  116  IlL  55.  (13)  The  allowance  to  the  re- 
ceiver for  counsel  fees,  and  for  his  own  services,  in  lump 
sums,  is  the  proper  method.  Compensation  for  the  service 
of  counsel  is  never  a  matter  of  an  aggregate  of  specific  items, 
-and  bears  no  analogy  to  an  itemized  bill  for  merchandise. 
Greeley  v.  Prov.  8.  Banh,  103  Mo.  212,  17  Ency.  PI.  &  Pr. 
843 ;  Perry-Mason  8.  Co.  v.  Syhes,  72  Miss.  390,  28  L.  R.  A. 
277;  8iuart  v.  Boulware,  133  TJ.  S.  78;  In  re  Louisiana 
8.  B.  &  8.  D.  Co.  40  La.  Ann.  514,  4  So.  301 ;  Boston  8.  D. 
4c  T.  Co.  V.  Chamberlain,  66  Fed.  847,  848;  Trustees  v. 
Greenoughj  105  U.  S.  527.  Counsel  and  attorney's  fees  do 
not  consist  of  items  at  all.  Tracy  v.  8teams,  61  How.  Pr. 
265;  8anford  v.  RucTcman,  24  How.  Pr.  521;  Eliot  v.  Law- 
ion,  7  AUen,  274;  Wilson  v.  M.  &  N.  W.  B.  Co.  31  Minn. 
481,  18  N.  W.  291,  292.  Nor  need  an  attorney  to  make 
charges  in  his  books ;  if  he  fails  to  do  so,  the  court  fixes  the 
<5ompensatIon  on  some  reasonable  general  rule ;  and  may  fix 
it  by  annual  retainer  for  general  services.  Hughes  v.  Dun- 
dee M.  &  T.  I.  Co.  21  Fed.  169.  And  if  charges  are  made, 
they  are  immaterial,  for  the  court  fixes  the  compensation 
largely  upon  its  own  knowledge.  Union  Nat.  Bank  v.  Mills, 
103  Wis.  39 ;  Harrison  v.  Perea,  168  TJ.  S.  311 ;  Olson  v. 
8tate  Bank,  72  Minn.  320 ;  17  Ency.  PI.  &  Pr.  843.  And  a 
judge  may  carry  this  personal  knowledge  with  him  from  the 
circuit  and  use  it  in  review  in  the  circuit  court  of  appeals. 
Boston  8.  D.  &  T.  Co.  v.  Chamberlain,  66  Fed.  847,  848. 
And  the  court  may  fix  such  compensation  entirely  upon  per- 
sonal knowledge,  without  hearing  any  evidence.  Fowler  v. 
Equitable  T.  Co.  141  U.  S.  411 ;  8peiser  v.  Merchants'  Ex. 
Bank,  110  Wis.  506,  523.  (14)  The  compensation  allowed 
the  receiver  in  the  court's  orders  for  his  own  services,  and 
for  counsel  fees,  was  no  more  than  was  reasonable,  and  was 
well  inside  the  authorities.  8chwartz  v.  Keystone  0.  Co. 
153  Pa.  St.  283,  25  Atl.  1018;  Trustees  v.  Oreenough,  105 
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XT.  S.  527;  Gowdrey  v.  G.,  H.  &  E.  B.  Co.  93  II.  S.  352, 
354;  Union  Nat.  Bank  v.  Mills,  103  U.  S.  39.  (15)  There 
was  no  impropriety  in  Hayden  or  Frawley  conducting  litiga- 
tion for  creditors  of  the  corporation,  secured  by  undisputed 
hypothecations  made  by  the  corporation,  the  receiver  not 
being  a  party  to  such  litigation,  and  having  an  interest  in  the 
enforcement  of  such  claims,  because  entitled  to  the  excess,  if 
any,  of  the  security,  Hayden  being  paid  for  such  services  in 
full  by  the  creditors,  without  any  claim  upon  the  receiver 
therefor.  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  297,  298; 
Shaw  V.  Bill,  95  U.  S.  10,  14.  (16)  Valid  orders  of  the 
court  directing  its  receiver,  on  its  application,  may  be  made 
without  notice,  and  in  this  country  it  is  the  common  practice 
BO  to  make  them.  Weeks  v.  Weeks,  106  N.  Y.  626.  If  notice 
were  necessary,  it  would  be  presumed,  the  contrary  not  ex- 
pressly appearing  upon  the  record.  Falkner  v.  Guild,  10  Wis. 
563,  573.  There  is  no  rule  of  law  or  practice  forbidding  so 
making  such  orders  without  notice.  Merchants*  Bank  v. 
Crysler,  67  Fed.  388.  At  the  worst,  if  objectionable,  it  would 
be  only  irregular  or  erroneous.  Merchants'  Bank  v.  Crysler, 
67  Fed.  388.  And  such  an  objection  can  be  reached  only  by 
appeal  from  the  judgment.  11  Am.  &  Eng.  Ency.  of  Law, 
843,  844;  Jackson  v.  Astor,  Pin.  137,  158;  Tallman  v.  Mc- 
Carty,  11  Wis.  401,  406,  407 ;  Falkner  v.  Guild,  10  Wis.  563, 
571;  Amory  v.  Amory,  26  Wis.  152,  160;  Gale  v.  Best,  20 
Wis.  44,  47 ;  Arnold  v.  Booth,  14  Wis.  195.  (18)  No  claim 
lay  against  Eust  for  what  he  received  for  allowances  for  coun- 
sel fees,  because  he  paid  it  over  under  orders  of  the  court ;  a 
subsequent  reversal  or  vacation  of  the  order  would  be  imma- 
terial, and  would  not  make  the  receiver  liable.  The  party 
objecting  must  get  a  stay  of  the  order  complained  of  until  it 
can  be  reviewed.  If  he  neglects  to  do  this,  and  the  receiver 
pays,  the  latter  is  protected.  Florida  C.  R.  Co.  v.  Bisbee, 
18  Fla.  60;  Gluck  &  Becker,  Eeceivers,  356;  MaxweU  v. 
Bank  of  New  Richmond,  101  Wis.  286,  288;  Palmer  v. 


19]  JANUARY  TERM,  1904.  193 


Harrigan  v.  Gllchrifit,  121  Wis.  127. 


Truly,  136  Pa.  St.  656,  20  Atl.  516;  In  re  Home  P.  S.  F. 
A880.  129  K  T.  288,  15  K  Y.  Supp.  211,  quoted  20  Am.  & 
Eng.  Encj.  of  Law  (Ist  ed.)  119,  col.  1.     (23)  An  attack 
upon  a  judgment  or  order  for  fraud  in  its  making  must  show 
that  by  some  trick,  device,  or  otherwise,  the  court  was  in- 
duced to  do  something  different  from  what  it  intended  to  do, 
and  which  it  would  not  have  done  except  for  such  fraud. 
Fisher  v.  Simon,  67  Fed.  387 ;  J7.  8.  ex  rel.  Fisher  v.  Will- 
iams, 67  Fed.  384;  Fisher  v.  Hepburn,  48  N.  Y.  41,  53. 
(26)  A  chancellor  will  decline  to  act,  when  what  is  prayed 
for  amounts  substantially  to  his  sitting  in  review  upon  an- 
other chancellor.    Fisher  v.  Hepburn,  48  N".  Y.  48,  53 ;  Win- 
ship  V.  Pitts,  3  Paige,  259 ;  Astor  v.  Ward,  3  Edw.  Ch.  391 ; 
Greenwich  Bank  v.  Loomis,  2-  Sandf.  Ch.  76 ;  In  re  Living- 
stone, 34  K  Y.  577;  Arnold  v.  Oliver,  64  How.  Pr.  452; 
Marvin  v.  Weider,  31  Neb.  774,  48  K  W.  825 ;  Oglesby  v. 
Attrill,  14  Fed.  214.     (27)  Fraud  that  will  justify  the  re- 
examination of  a  judgment  or  order  must  be  some  fraud 
whereby  complainant's  antagonist  in  some  way  prevented  him 
from  having  an  opportunity  of  obtaining  the  relief  to  which 
he  was  entitled.    Brooks  v.  O'Hara,  8  Fed.  533 ;  U.  S.  v. 
Throckmorton,  98  U.  S.  65 ;  Oreene  v.  Greene,  2  Gray,  361. 
(28)  The  original  written  assignment,  upon  the  BrookviUo 
plant  was  an  equitable  mortgage.    Bridgeport  E.  &  /.  Co,  v. 
Meader,  72  Fed.  115, 118.  The  mortgage  related  back  under 
the  "renewal  doctrine."    Chattanooga  Nat.  Bank  v.  Rome  I. 
Co.  102  Fed.  755,  757,  758.     (29)  This  court  tries  the  case 
on  the  competent  evidence  alone.     2  Ency.  PI.  &  Pr.  474; 
Lace  V.  Schoenhalss,  93  Wis.  665 ;  Smith  v.  Perry,  52  Neb. 
738,  73  N.  W.  282,  284. 

For  the  respondents,  on  the  merits,  it  was  contended,  inter 

alia:  (1)  There  was  no  error  in  the  order  of  March  18,  1898. 

The  statute  fully  authorized  the  consolidation  of  the  actions. 

Sea  2792,  Stats.  1898.    The  parties  had  in  substance  con- 
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sen  ted.  Eau  Claire  F.  &  8.  Co.  v.  Lay  cock,  92  Wis.  81.  No 
one  was  prejudiced  thereby.  Lauterhach  v.  Netzo,  111  Wis. 
322.  The  court  had  power  to  strike  out  Barber  and  Hayden 
as  plaintiffs.  Such  power  is  expressly  conferred  by  our  stat- 
ute, is  inherent  in  courts  of  equity,  and  has  been  frequently 
exercised.  Sec.  2830,  Stats.  1898;  1  Ency.  PI.  &  Pr.  466; 
Pomeroy,  Remedies,  sec.  247 ;  Day  v.  Buckingham,  87  Wis. 
215 ;  Hewett  v.  Adams,  50  Me.  271 ;  Hall  v,  Laver,  3  Younge 
&  C.  191;  Lloyd  v.  Makeam,  6  Ves.  Jr.  145;  Durand  v. 
Hutchinson,  2  Dickens,  456.  It  is  well  settled  that  even  a 
sole  plaintiff  may  be  removed  and  persons  having  a  beneficial 
interest  substituted.  State  ex  rel.  Milwaukee  v.  Ludwig,  106 
Wis.  226 ;  Linden  L.  Co.  v.  Milwaukee  E.  B.  &  L.  Co.  107 
Wis.  493,  502 ;  Wilson  v.  Welch,  157  Mass.  77 ;  Hamlin  v. 
Baxter,  20  Kan.  134;  Price  v.  Wiley,  19  Tex.  142;  Huhler 
V.  Pullen,  9  Ind.  273 ;  Johnson  v.  Vail,  14  N.  J.  Eq.  423 ; 
Pool  V.  Morris,  29  Ga.  374;  Jennings  v.  Springs,  1  Bailey, 
Eq.  (S.  C.)  181;  Winkelman  v.  Riser,  27  111.  21;  Silber  L. 
Co.  V.  Silber,  L.  R.  12  Ch.  Div.  717;  Plunket  v.  Joice,  2 
Sch.  &  Lef.  159.  The  objection  that  a  plaintiff  has  not  re- 
duced his  claim  to  judgment  and  attempted  to  collect  under 
execution,  is  not  jurisdictional,  but  merely  goes  to  the  ade- 
quacy of  the  remedy  at  law.  State  ex  rel.  Fowler  v.  Green 
Lake  Co.  98  Wis.  143,  152.  When  the  order  in  question  was 
made,  the  present  plaintiffs  had  no  remedy  at  law,  since  they 
had  been  required  to  come  into  the  Hayden  action,  and  re- 
strained from  proceeding  elsewhere.  The  same  practice  pur- 
sued in  this  case  was  sanctioned  by  this  court  in  Oager  v. 
*  Marsden,  101  Wis.  598 ;  Wechselberg  v.  Michelson,  105  Wis. 
452.  By  changing  their  position  in  the  litigation  the  original 
plaintiffs  were  in  no  way  aggrieved.  Day  v.  Buckingham,  87 
Wis.  215.  Each  and  every  of  the  defendants,  including  Hay- 
den, answered  to  the  merits,  without  any  suggestion  of  the 
adequacy  of  a  legal  remedy,  or  of  the  incompetency  of  the 
plaintiffs  to  maintain  the  action,  and  hence  effectually  waived 
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any  objection  which  might  have  been  made.  There  was  no 
«rror  in  the  provisions  of  the  order  of  March  18  affecting  the 
interlocutory  orders  made  prior  to  December  30,  1897.  The 
power  of  the  court  to  modify  or  vacate  interlocutory  orders 
made  at  any  time  before  judgment  is  expressly  given  by  our 
statute,  and  is  recognized  by  all  the  authorities.  Sec.  2814, 
Stats.  1898.  Federal  decisions,  cited  by  appellants,  holding 
that  certain  orders  would  be  considered  final  judgments  with- 
in ^he  meaning  of  the  appeal  statutes  are  exceptional,  and  the 
doctrine  of  them  has  been  narrowed  by  the  more  recent  de- 
cisions. McGourkey  v.  T.  &  0.  C.  B.  Co.  146  U.  S.  536 ; 
Latta  V.  Kilhoum,  150  TJ.  S.  524.  l^one  of  them  presented 
the  question  whether  ex  parte  orders  for  the  payment  of 
money  by  the  receiver,  in  the  course  of  the  administration 
proceedings,  would  be  appealable.  .  Even  were  such  orders  ap- 
pealable, they  are  none  the  less  orders,  which  may  be  modi- 
fied or  set  aside  pendente  lite.  Chile  v.  Colby,  92  Wis.  619 ; 
Pleasants  v.  8.  B.  Co.  93  Fed.  93.  There  was  no  error  in 
that  part  of  the  order  of  March  18  which  removed  the  re- 
<5eiver.  The  removal  by  the  court  of  its  own  ofiicer  rests  in 
its  sound  discretion,  and  its  action  is  not  subject  to  review. 
Smith,  Receiverships,  565;  Gluck  &  Becker,  Receivers 
(1st  ed.)  sec.  114,  p.  489.  That  he  was  an  officer  of  the 
corporation  should  have  precluded  his  appointment  in  the 
first  place,  and  was  sufficient  ground  for  his  removal.  Mc- 
Cullough  V.  Merchants'  L.  &  T.  Co.  29  K  J.  Eq.  217 ;  People 
V.  Third  Ave.  8.  Bank,  50  How.  Pr.  22;  Att'y  Oen.  v.  Bank 
of  Columbia,  1  Paige,  511;  Bank  of  Monroe  v.  8chermer- 
horn,  1  Clarke,  Gh.  366 ;  Atkins  v.  W.,  8t.  L.  £  P.  B.  Co. 
29  Fed.  161,  173;  Wood  v.  Oregon  D.  Co.  55  Fed.  901;  In 
re  Colvin,  3  Md.  Ch.  278,  302.  That  he  himself  had  inter- 
ests adverse  to  the  general  creditors,  as  the  holder  of  pre- 
ferred claims,  should  have  precluded  his  appointment,  arid 
demanded  his  removaL  2  Beach,  Mod.  Eq.  Pr.  §  749; 
McCullough  v.  Merchants'  L.  &  T.  Co.  29  IS.  J.  Eq.  217; 
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Schwartz  v.  Keystone  0.  Co.  153  Pa.  St.  283,  25  AtL  1018* 
That,  as  shown  by  the  records,  he  had  not  stood  impartially 
between  the  unpreferred  and  the  secured  creditors,  but  had 
aided  the  latter  at  the  expense  of  the  former  to  secure  the  ben- 
efit of  their  securities,  demanded  his  removal.  Speiser  v. 
Merchants*  Ex.  Bank,  110  Wis.  506.  That  his  own  conduct 
was  to  be  investigated  was  sufficient  cause  for  his  removal 
Gluck  &  Becker,  Receivers  (1st  ed.)  sec.  116,  p.  496;  Beach, 
Receivers,  sec.  796 ;  McCullough  v.  Merchants'  L.  &  T.  Co. 
29  N.  J.  Eq.  217.  (2)  There  was  no  error  in  overruling  the 
demurrer  of  the  executors  of  D.  R.  Moon,  deceased.  By 
Moon's  answer  on  the  merits  all  grounds  of  his  demurrer 
were  waived  except  sufficiency  of  facts  and  jurisdiction  of 
court.  Sec.  2654,  Stats.  1898 ;  Davis  B.  L.  Co  v.  Home  Ins. 
Co.  95  Wis.  542,  547 ;  Jones  v.  Foster,  67  Wis.  296 ;  Monson 
V.  Lathrop,  96  Wis.  386 ;  Phillips  v.  Carver,  99  Wis.  561, 
672.  But  one  cause  of  action  is  stated;  hence  there  was  no 
misjoinder.  Gager  v.  Marsden,  101  Wis.  598 ;  South  Bend 
C.  P.  Co,  V.  George  C.  Cribb  Co.  105  Wis.  443 ;  Zinc  C.  Co. 
V.  First  Nat.  Bank,  103  Wis.  125, 139 ;  Foster  v.  Posson,  105 
Wis.  99 ;  Killen  v.  Barnes,  106  Wis.  546 ;  Adkins  v.  Loucks, 
107  Wis.  587,  594;  Egaard  v.  Dahlke,  109  Wis.  366;  Cod- 
dington  v.  Canaday,  157  Tnd.  243,  61  N.  E.  567,  573.  That 
directors,  officers,  or  stockholders  will  be  held  liable  for  the 
fraudulent  appropriation  to  themselves,  or  the  turning  over  to 
others,  of  the  assets  of  a  corporation,  when  it  is  insolvent  or 
its  officers  know  or  have  reason  to  know  that  suspension  is  im- 
pending, is  well  settled.  Ford  v.  Plankinton  BarJc,  87  Wis. 
3G3;  Hinz  v.  Van  Dusen,  95  Wis.  503;  Rowe  v.  Leuthold, 
101  Wis.  242 ;  Slack  v.  N.  W.  Nat.  Bank,  103  Wis.  57;  Glen- 
wood  Mfg.  Co.  V.  Syme,  109  Wis.  355,  361.  With  stronger 
reason,  the  appropriation  to  themselves,  or  the  payment  to 
others,  after  suspension,  of  the  property  of  the  corporation, 
to  secure  their  individual  obligations,  or  otherwise,  to  the 
prejudice  of  the  general  creditors,  wiU  render  officers,  di- 
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rectors,  and  stockholders  liable.  All  liabilities  of  officers, 
directors,  and  stockholders,  of  every  nature,  so  far  as  they 
run  to  the  corporation,  its  creditors,  or  to  any  class  thereof, 
and  whether  based  on  negligence,  wilful  wrong-doing,  either 
individually  or  conspiring  among  themselves  or  with  others, 
or  even  if  based  upon  a  penal  statute,  must  be  enforced  in 
this  exclusive  suit  Hurlhut  v.  Marshall,  62  Wis.  590 ;  Balr 
lin  V.  Loeb,  78  Wis.  404 ;  Ford  v.  Plarikinton  Bank,  87  Wis. 
868;  Ballin  v.  Merchants*  Ex.  Bank,  89  Wis.  278;  South 
Bend  C.  P.  Co.  v.  George  C.  Cribb  Co.  97  Wis.  230 ;  Cores 
V.  Day,  99  Wis.  276 ;  Gager  v.  Bank  of  Edgerion,  101  Wis. 
593,  598 ;  Foster  v.  Posson,  105  Wis.  99,  102 ;  Cunningham 
V.  Wechselberg,  105  Wis.  359 ;  Killen  v.  Barnes,  106  Wis. 
646 ;  Cores  v.  Field,  109  Wis.  408.  Irrespective  of  the  stat- 
utes relating  to  wind-up  proceedings,  this  court  has  frequently 
granted  relief  against  conspirators,  in  actions  in  equity,  and 
has  declared  joint  and  several  judgments  against  them  for 
the  damages  sustained.  Zinc  C.  Co.  v.  First  Nat.  Bank,  103 
Wis.  125 ;  Spaulding  v.  North  Milwaukee  T.  8.  Co.  106  Wis. 
481,  498;  Franey  v.  Warner,  96  Wis.  222;  Fountain  8.  P. 
Co.  V.  Roberts,  92  Wis.  846.  When,  as  here,  the  tortious  act 
benefited  the  estate  of  the  wrongdoer,  the  cause  of  action  sur- 
vived at  the  common  law,  always  where  the  suit  was  in  equity, 
and  the  same  where  the  suit  was  at  law,  unless  the  form  of 
the  action  required  the  plea  of  not  guilty.  21  Ency.  PL  &  Pr. 
825 ;  Alien  v.  Frawley,  106  Wis.  638 ;  Cheney  v.  Oleason,  125 
Mass.  166;  U.  8.  v.  Daniel's  Ex'rs,  6  How.  13;  Head  v. 
Porter,  70  Fed.  498;  Oriswold  v.  Hilton,  87  Fed.  256;  Peo-  ^ 
pie  V.  Gibbs,  9  Wend.  30 ;  Byxbie  v.  Wood,  24  N.  T.  607,  ' 
609,  612 ;  Payne's  Appeal,  65  Conn.  897,  32  AtL  949 ;  Bench 
V.  Metzer,  6  S.  &  E.  272,  278 ;  Penrod  v.  Morrison,  2  Penr. 
k  W.  126,  130 ;  Hayden  v.  Yreeland,  87  K  J.  Law,  872, 
896 ;  Shafer  v.  Grimes,  23  Iowa,  550;  Baker  v.  Crandall,  78 
Mo.  584,  47  Am.  Eep.  126, 129 ;  Lee's  Adm'r  v.  Hill,  87  Va. 
497, 12  S.  E.  1052 ;  GaHh  v.  Cotton,  1  Ves.  624,  3  Atk.  751 ; 
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Pulteney  v.  Warren,  6  Ves.  Jr,  73 ;  Peek  v.  Turquand,  L.  R* 
2  Eng.  &  Ir.  App.  325 ;  Phillips  v.  Homfray,  L.  R  24  Ch. 
Div.  439.  The  rule  prevails  whether  or  not  any  fiduciary 
relation  exists.  Head  v.  Porter,  70  Fed.  498.  Where  one  of 
several  defendants  jointly  proceeded  against  dies,  the  ac- 
tion survives  against  his  representatives  to  the  full  amount 
of  the  plaintiff's  property  loss,  irrespective  of  the  portion 
which  the  defendant  had  received.  Cheney  v.  Oleason,  126 
Mass.  166.    In  cases  where  the  wrongdoer  was  benefited,  even 

• 

the  early  doctrine  of  the  comn^^on  law  that  the  action  would 
abate  where  its  form  was  such  as  to  require  the  plea  of  not 
guilty,  was  reluctantly  followed.  Hambley  v.  Trott,  1  Cowp. 
375 ;  Keite  v.  Boyd,  16  S.  &  R.  300.  And  has  been  since 
modified  by  extending  the  survivability  of  the  action  to  all 
cases  where  the  wrongdoer's  estate  was  benefited,  irrespective 
of  the  form  of  the  action.  Phillips  v.  Homfray,  L.  R.  24 
Ch.  Div.  439,  454;  Baker  v.  Crandall,  78  Mo.  584,  47  Am. 
Rep.  126 ;  Booth's  Adm'rs  v.  Northrup,  27  Conn.  325 ;  Lee's 
Adm'r  v.  Hill,  87  Va.  497,  12  S.  E.  1052 ;  Martins  Adm'r 
V.  B.  &  0.  R.  Co.  151  U.  S.  673 ;  Schreiher  v.  Sharpless,  110 
U.  S.  76.  The  collusive  obtaining  of  the  property  of  the  cor- 
poration by  Moon  and  his  co-pledgees  would  create,  by  legal 
implication,  a  promise  to  return  the  same  to  the  corporation^ 
or  to  pay  to  the  corporation  the  value  thereof,  rendering  him 
and  them  jointly  liable  for  the  value  thereof  as  upon  implied 
contract.  Dow  v.  Deissner,  105  Wis.  385,  and  cases  cited* 
Wherever  such  legal  implication  may  arise,  the  action  will  not 
abate,  whatever  its  form.  For  another  reason,  the  cause  of 
action  against  Moon  should  be  held  to  survive  his  death.  The 
receiver  Rust  occupied  a  fiduciary  relation  toward  the  corpo- 
ration whose  funds  were  misappropriated.  Moon  was  a  stock- 
holder colluding  with  his  co-pledgees  who  were  stockholders^ 
and  with  the  receiver.  He  thereby  assumed  a  similar  rela- 
tion toward  the  corporation.  The  cause  of  action  would  be 
held  to  survive  his  death  by  reason  of  his  fiduciary  relation. 
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21  Ency.  PL  &  Pr.  358 ;  Killen  v.  Barnes,  106  Wis.  546, 
563 ;  Wineburgh  v.  U.  8.  S.  &  St.  B.  Co.  173  Mass.  60 ;  War- 
ren V.  Para  B.  S.  Co.  166  Mass.  97;  Concha  v.  Murrieta, 
L.  K.  40  Ch.  Div.  543 ;  Bathyany  v.  Walford,  L.  R.  36  Ch. 
Div.  269 ;  Stebbins  v.  Palmer,  1  Pick.  71.  (3)  As  to  the  de- 
murrer ore  tenvs  of  the  defendant  Frawley,  the  enforcement 
of  the  liabilities  charged  against  the  other  defendants  requires 
his  presence,  he  having  participated  in  the  unlawful  acts  upon 
which  their  liabilities  are  based.  If  his  liability  cannot  be 
worked  Out  herein,  and  if,  as  is  apparently  conceded,  theirs 
may  be,  it  simply  results  that  the  receiver  or  the  officer  or 
the  stockholder  who  has  unlawfully  misappropriated  the  as- 
sets of  the  corporation  must  be  prosecuted  in  the  wind-up 
suit,  while  others,  who  have  acted  in  collusion  with  the  re- 
ceiver or  the  officer  or  the  stockholder,  must  be  prosecuted  in 
a  separate  suit,  even  though  all  are  parties  to  one  fraudulent 
scheme  to  accomplish  the  misappropriation,  and  those  who  re- 
ceive the  benefit  are  sought  to  be  charged  as  trustees,  with  the 
defaulting  officers,  for  the  benefits  they  have  received.  Our 
statutes  and  the  decisions  of  this  court  are  clearly  against  any 
such  unreasonable  proposition.  Sec.  3237,  Stats.  1898 ;  Hurl- 
but  V.  Marshall,  62  Wis.  590,  606;  Eurlbut  v.  Tayler,  62 
Wis.  607;  Ballin  v.  Loeb,  78  Wis.  404;  Ford  v.  Plankinton 
Bank,  87  Wis.  363 ;  South  Bend  C.  P.  Co.  v.  George  C.  Cribb 
Co.  97  Wis.  230;  Oager  v.  Marsden,  101  Wis.  598;  South 
Bend  C.  P.  Co.  v.  George  C.  Cribb  Co.  105  Wis.  443 ;  Gager 
V.  Paul,  111  Wis.  638.  Where  equity  may  properly  assume 
jurisdiction  over  a  trustee,  to  hold  him  to  account  for  his 
wrongful  acts,  it  will,  in  the  same  suit,  assume  jurisdiction 
and  grant  relief  as  against  all  those  in  collusion  with  him  or 
to  whom  he  may  have  transferred  assets  in  his  hands.  15 
Ency.  PI.  &  Pr.  271 ;  2  Cook,  Corp.  §  656 ;  Peabody  v.  Flint, 
6  Allen,  52,  57;  Byan  v.  L.,  A.  &  N.  B.  Co.  21  Kan.  365; 
Salomons  v.  Laing,  12  Beav.  377.  Where  a  trustee — and 
that  the  officers  or  receiver  of  a  suspended  corporation  are 
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trustees  will  not  be  questioned — diverts  the  assets  of  a  corpo- 
ration, all  are  jointly  liable  to  an  accounting  in  equity  there- 
for, and  will  be  held  jointly  liable  for  the  fruits  of  the  fraud, 
irrespective  of  the  amount  realized  by  each.  Zinc  C.  Co.  v. 
First  Nat  Bank,  103  Wis.  126,  135 ;  Spaulding  v.  North 
Milwaukee  T.  8.  Co.  106  Wis.  481,  498 ;  Franey  v.  Warner, 
96  Wis.  222 ;  Fountain  8.  P.  Go.  v.  Roberts,  92  Wis.  346. 
Under  a  statute  like  our  sec.  3216,  providing  for  the  seques- 
tration of  the  assets  of  an  insolvent  corporation,  that  "seques- 
tration" necessarily  involves  the  making  of  parties  to  the 
action,  with  the  corporation,  all  persons  who  have  in  their 
possession  any  corporate  assets,  and  that  notwithstanding  the 
joinder  of  such  persons  and  the  assertion  of  liabilities  against 
them,  the  complaint  will  be  deemed  to  state  but  one  cause  of 
action.  Proctor  v.  8idney  8.,  B.  &  F.  Co.  40  N.  Y.  Supp. 
464.  (4)  There  was  no  error  in  the  judgment  against  Oilr 
hert,  Thompson,  and  the  executors  of  Rust  for  the  proceeds 
of  the  sale  to  them  of  the  Brookville  plant.  The  conclusion 
of  the /Court  that  the  giving  of  the  mortgage  on  the  plant 
May  18,  1893,  to  the  three  officers  and  directors  named,  as 
security  to  them  for  an  endorsement  theretofore  made  of  the 
paper  of  the  corporation,  the  corporation  being  at  the  time 
of  the  giving  of  the  mortgage,  to  the  knowledge  of  the  officers, 
hopelessly  insolvent,  and  the  closing  of  its  business  having  al- 
ready been  determined  upon,  constituted  an  unlawful  pref- 
erence, is  well  sustained  by  the  authorities.  Hinz  v.  Tan 
Dusen,  95  Wis.  503;  Ford  v.  Plankinton  Bank,  87  Wis. 
363 ;  Barth  v.  Eoetting,  99  Wis.  242 ;  Bowe  v.  Leuthold,  101 
Wis.  242 ;  81acJc  v.  N.  W.  Nat.  Bank,  103  Wis.  57 ;  Olenwood 
Mfg.  Go.  V.  8yme,  109  Wis.  365 ;  8wift  &  Co.  v.  Dyer-Y.  Co 
28  Ind.  App.  1,  62  N.  E.  70 ;  Bosworth  v.  Jacksonville  Nat 
Bank,  64  Fed.  615 ;  Lippincott  v.  Shaw  G.  Co.  25  Fed.  577 
Montgomery  v.  Phillips,  63  K  J.  Eq.  203,  31  AtL  622 
Savage  v.  Miller,  56  N.  J.  Eq.  432,  39  Atl.  665 ;  Lowry  B 
Go.  V.  Empire  L.  Co.  91  Ga.  624,  17  S.  E.  968;  Atlas  T.  Go 
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V.  Macon  H.  Co.  101  Ga.  891,  29  S.  E.  27;  Tillson  v.  Downr 
ing,  46  Neb.  549,  63  N.  W.  836 ;  Slough  v.  Ponca  M.  Co. 
64  Neb.  600,  74  N.  W.  868 ;  National  W.  P.  Co.  v.  Columbia 
Nat.  Bank,  63  Neb.  234,  88  N.  W.  481 ;  Reynolds  v.  Smith, 
60  Neb.  197,  82  N.  W.  627;  W.  P.  Noble  M.  Co.  v.  Mt. 
Pleasant  E.  C.  Inst.  12  Ut^h,  213,  42  Pac.  869 ;  Gottlieb  v. 
Miller,  154  HI.  44,  39  N.  E.  992 ;  Goodyear  B.  Co.  v.  George 
D.  Scott  Co.  96  Ala.  439,  11  So.  370 ;  U.  S.  Bubber  Co.  v. 
Am,erican  0.  L.  Co.  96  Fed.  891 ;  2  Cook,  Corp.  §  693.  The 
daim  that  such  preference  was  given  in  pursuance  of  the  as- 
signment of  Jan.  18, 1893,  and  that  the  assignment  was  given 
at  a  time  and  under  circumstances  when  the  corporation 
might  lawfully  prefer  its  officers,  is  without  merit.  The  as- 
signment was  not  witnessed,  and  was  not  sealed  with  the  cor- 
porate seaL  It  was  a  nullity,  and  conferred  no  rights  whatr 
ever.  Sec  2216,  Stats.  1898 ;  Bockwell  v.  ElJehom  Bank,  13 
Wis.  668,  667;  Galloway  v.  Hamilton,  68  Wis.  651;  Marvin 
V.  Anderson,  111  Wis.  387,  392 ;  4  Thompson,  Corp.  §  6060 ; 
Angell  &  Ames,  Corp.  §  291;  2  Morawetz,  Corp.  (2d  ed.) 
§  682;  Allen  v.  Brown,  6  Kan.  App.  704,  60  Pac  606; 
Shropshire  v.  Behrens,  77  Tex.  276,  13  S.  W.  1043 ;  Mott  v. 
DanviUe  Seminary,  129  HL  403,  21  N.  E.  927,  929 ;  Dan- 
ville Seminary  v.  Mott,  136  HL  289,  28  N.  E.  54,  66 ;  Wash- 
ington &  P.  T.  Co.  V.  Cullen,  8  Serg.  &  R.  617 ;  Wheelock  v. 
Moulton,  16  Vt.  519 ;  Koehler  v.  Black  B.  F.  I.  Co.  2  Black, 
715,  717 ;  Dobbins  v.  Etowah  Mfg.  Co.  76  Ga.  238 ;  Beatty 
V.  Marine  Ins.  Co.  2  Johns.  109 ;  Williams  v.  C.  <&  H.  B.  Co. 
6  Eng.  L.  &  Eq.  497,  603.  The  assignment  was  made  by  the 
president  and  secretary  as  officers  and  directors  of  the  corpo- 
ration, to  themselves  personally.  Such  a  deed  is,  on  its  face, 
void  even  where  the  statutory  requisites  of  execution  have 
been  complied  with.  Cook  v.  Berlin  W.  M.  Co.  43  Wis.  437 ; 
Haywood  v.  Lincoln  L.  Co.  64  Wis.  639 ;  Glenwood  Mfg.  Co. 
V.  Syme,  109  .Wis.  866;  Swift  &  Co.  v.  Dyer-Y.  Co.  28  Ind. 
App.  1,  62  N.  E.  70.    Such  a  conveyance  could  only  be  jus- 
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tified,  if  at  all,  by  the  clearest  evidence  of  special  authoritj 
given  by  the  corporation  to  the  officers  so  to  do,  independently 
of  their  votes  or  influence,  and  the  onus  of  showing  such  au- 
thority would  rest  upon  the  officers  claiming  under  the  as- 
signment. Ludington  v.  Patton,  111  Wis.  208 ;  Swift  &  Co. 
V.  Dyer-V.  Co.  28  Ind.  App.  1,  62  N.  E.  70 ;  Pitman  v.  El- 
more,  93  Mo.  App.  592,  67  S.  W.  946;  Finch  Mfg.  Co.  v. 
Stirling  Co.  187  Pa.  St.  596,  41  Atl.  294.  To  say  that  the 
assignment,  though  not  enforcible,  should  operate  as  a  prom- 
ise to  give  security,  is  to  say  that  the  assignment  is  not  a 
void  thing,  as  the  courts  hold,  but  is  valid  as  an  executory 
contract.  Grant  v.  Minneapolis  B.  Co.  68  Minn.  86,  70 
N.  W.  868 ;  Cole  v.  Dealham,  13  Iowa,  551.  Under  the  au- 
thorities, it  would  add  nothing  to  the  legality  of  the  mortgage 
of  May  18,  even  if  it  were  given  in  execution  of  an  agree- 
ment made  prior  to  the  time  when  the  corporation  became  in- 
solvent, at  least  unless  the  agreement  were  such  that  it  would 
be  specifically  enforced.  Copeland  v.  Barnes,  147  Mass.  388 ; 
In  re  Jackson  I.  Mfg.  Co.  Fed.  Cas.  No.  7153 ;  Bank  of  Leav- 
enworth V.  Hunt,  11  Wall.  394 ;  In  re  Thomas  Wood,  5  Fed. 
443 ;  Arnold  v.  Maynard,  2  Story,  349,  Fed.  Cas.  No.  561 ; 
Morey  v.Millikin,  86  Me.  464,  30  Atl.  102;  Montgomery  v. 
Phillips,  53  N.  J.  Eq.  203,  31  Atl.  622.  (5)  There  was  no 
error  in  respect  of  the  judgment  rendered  for  expenditures 
made  by  the  receiver  in  completing,  perfecting,  and  collecting 
upon  pledged  contracts  or  accounts.  The  rule  is  well  settled 
that  a  receiver  should  not  assume  the  execution  of  a  contract 
which  is  onerous  to  the  estate,  or  which  may  result  in  deplet- 
ing the  assets  in  his  hands,  and  that  so  to  do  is  to  create  an 
unlawful  preference.  Smith,  Receiverships,  §  35 ;  Scott  v. 
Banier  P.  &  B.  Co.  13  Wash.  108,  42  Pac.  531 ;  United  E.  S. 
Co.  V.  Louisiana  E\  L.  Co.  71  Fed.  615 ;  General  E.  Co.  v. 
Whitney,  74  Fed.  664;  Dushane  v.  Beall,  161  U.  S.  513; 
Southern  Ex.  Co.  v.  W.  N.  C.  B.  Co.  99  U.  S.  191;  Quincy, 
M.  &  P.  B.  Co.  V.  Humphreys,  145  U.  S.  82;  St.  Joseph  & 
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St.  L.  B.  Co.  V.  Humphreys,  145  IT.  S.  105 ;  Sun  Flower  0. 
Co.  V.  Wilson,  142  U.  S.  313 ;  Central  T.  Co.  v.  East  Ten- 
nessee L.  Co.  79  Fed.  19 ;  Ames  v.  Union  P.  B.  Co.  60  Fed* 
966 ;  Union  L.  &  T.  Co.  v.  8.  C.  M.  B.  Co.  49  Fed.  267 ; 
Farmers'  L.  &  T.  Co.  v.  C.  F.  &  Y.  V.  B.  Co.  73  Fed.  715 ; 
Central  T.  Co.  v.  M.  &  N.  0.  B.  Co.  51  Fed.  15 ;  Ellis  v. 
B.  H.  &  E.  B.  Co.  107  Mass.  1.  But  whether  the  receiver 
was  or  was  not  bound  to  complete  such  a  contract  or  to  incur 
expense  in  realizing  upon  it,  makes  no  difference  in  the  result. 
Pledged  as  it  was,  if  he  spent  the  funds  of  the  estate  in  com- 
pleting or  realizing  upon  it,  the  expenditures  were  incurred 
in  the  creation  of  a  fund  for  the  benefit  of  the  lien  holders^ 
and  the  fund  so  created  should  bear  the  expenses  incurred  in 
its  creation.  Speiser  v.  Merchants^  Ex.  Bank,  110  Wis.  506, 
519,  520;  T.  T.  Haydoch  C.  Co.  v.  Pier,  78  Wis.  679;  Ful- 
ler V.  Abbe,  105  Wis.  238.  All  who  actively  and  fraudu- 
lently participated  in  procuring  and  receiving  the  benefit  of 
such  expenditures  are  jointly  bound  to  make  good  the  amounts 
so  diverted  to  their  benefit,  irrespective  of  the  extent  of  the 
benefit  which  each  may  have  received.  Spaulding  v.  North 
Milwaukee  T.  8.  Co.  106  Wis.  481,  498 ;  Zinc  C.  Co.  v.  First 
Nat.  Bank,  103  Wis.  126,  135 ;  Fountain  8.  P.  Co.  v.  Bob- 
erts,  92  Wis.  345;  Franey  v.  Warner,  96  Wis.  222;  Banner 
V.  8chlesinger,  109  Mich.  262,  67  N.  W.  116.  Even  if  the 
pledgees  were  not  themselves  trustees,  and  had  not  actively 
participated  in  the  procuring  of  the  preference,  they  would 
be  liable  with  him  for  the  return  of  the  expenditures  made 
because  of  their  receipt  of  the  benefits  arising  therefrom  with 
knowledge  that  the  expenditures  were  made  in  violation  of 
Bust's  duty  as  trustee.  Wetmore  v.  Porter,  92  N.  Y.  76,  81 ; 
First  Nat.  Bank  v.  Nat.  Broadway  Bank,  156  N.  Y.  459, 
467 ;  Warren  v.  Union  Bank,  167  N.  Y.  259,  268 ;  Duncan 
V.  Jaudon,  15  Wall.  165 ;  Kitchen  v.  Bedford,  13  Wall.  413 ; 
Shnw  V.  Spencer,  100  Mass.  382 ;  Qoldthwaite  v.  Ellison,  99 
Ala.  497,  12  So.  812 ;  Ludingion  v.  Patton,  111  Wis.  208, 
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239,  242;  Lee  v.  Horton,  104  K  Y.  538,  54:1;  Pittsburg  M. 
Co.  V.  Spooner,  74  Wis.  307,  320 ;  French  v.  Pittsburgh  V. 
&  H.  Co.  184  Pa.  St.  161,  89  AtL  63.  The  making  of  such 
expenditures  by  the  trustee,  in  breach  of  his  trust,  and  the 
receipt  of  the  benefit  thereof  with  knowledge,  or  means  of 
knowledge,  that  the  payments  were  made  in  breach  of  the 
trust,  constitute  a  joint  conversion  on  the  part  of  him  paying 
and  those  receiving,  rendering  all  equally  liable  for  the  re- 
payment of  the  amount  paid.  Western  U.  T.  Co.  v.  Franh- 
lin  C.  Co.  70  N.  H.  37,  47  AtL  616 ;  Pierson  v.  McCurdy,  83 
Hun,  520, 100  N.  T.  608 ;  Kavanaugh  v.  Taylor,  2  Ind.  App. 
602,  28  K".  R  563;  Covington  v.  Anderson,  16  Lea,  310; 
D.  M.  Osborne  Co.  v.  Piano  Mfg.  Co.  51  Neb.  502,  70  K  W. 
1124;  Byan  v.  L.,  A.  &  N.  B.  Co.  21  Kan.  270,  294;  Rob- 
ertson  v.  Hunt,  77  Tex.  321,  14  S.  W.  68 ;  HiU  v.  Campbell, 
64  Neb.  59,  74  N.  W.  388;  Smith  v.  Briggs,  64  Wis.  497; 
Barth  v.  Oraf,  101  Wis.  27,  86;  1  Sutherland,  Damages 
(2d  ed.)  §  140.  As  to  the  effect  of  the  orders  of  the  court 
made  in  reference  to  the  foregoing  matters,  it  is  well  settled 
that  a  receiver  wiU  not  be  protected  in  the  payment  of  money, 
or  in  other  action,  by  an  order  of  the  court  obtained  in  bad 
faith  or  in  violation  of  his  duty.  Sweet  v.  Converse,  88  Mich. 
1,  49  K  W.  899 ;  In  re  Shea,  57  Minn.  415,  59  K  W.  494; 
Schwartz  v.  Keystone  0.  Co.  153  Pa.  St.  288,  25  AtL  1018; 
Matter  of  Commonwealth  F.  Ins.  Co.  32  Hun,  78 ;  People  v. 
Family  F.  Soc.  52  N.  T.  Supp.  867.  Even  where  such  an 
order  is  obtained  by  a  receiver  upon  notice,  in  good  faith,  and 
without  breach  of  his  trust,  so  that  it  will  protect  him  for  ex- 
penditures made  under  it,  it  will  not  shield  the  persons  for 
whose  benefit  the  expenditures  are  made  from  liability,  if 
it  develops  that  the  order  was  irregular  or  improvidently 
granted.  In  re  Home  P.  8.  F.  Asso.  16  N.  T.  Supp.  211, 
129  N.  T.  288 ;  Palmer  v.  Truby,  136  Pa.  St.  656,  20  AtL 
616 ;  Boice  v.  Conover,  64  N.  J.  Eq.  531,  643,  644,  85  AtL 
402.     (6)  There  was  no  error  in  the  judgment  against  Hay- 
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den,  Frawley,  and  the  representatives  of  Rust  That  a  ro- 
oeiver  is  not  entitled  to  compensation  where  he  has  been 
guilty  of  negligence  or  misconduct,  or  breach  of  trust,  even 
where  he  acts  without  fraudulent  intent,  is  well  settled. 
Speiser  v.  Merchants*  Ex.  Bank,  110  Wis.  506;  Davis  v. 
Swedish-Am.  Nat.  Bank,  78  Minn.  408,  81  N.  W.  210; 
Schwartz  v.  Keystone  0.  Co.  153  Pa.  St.  283,  25  Atl.  1018. 
It  is  equally  well  settled  that  trust  funds  may  not  be  depleted 
by  the  payment  of  compensation  to  attorneys  who  have  acted 
in  bad  faith,  or  adversely  to  the  interest  of  the  trust,  or  who 
represent  conflicting  interests.  Davis  v.  Swedish-Am.  Nat. 
Bank,  78  Minn.  408,  81  N.  W.  210 ;  Speiser  v.  Merchants' 
Ex.  Bank,  110  Wis.  506 ;  T.  T.  Haydock  C.  Go.  v.  Pier,  78 
Wis.  579 ;  Farwell  v.  Great  Western  T.  Go.  161  111.  522,  44 
N.  E.  891,  920 ;  Strong  v.  International  B.  L.  &  I.  U.  183 
HI.  97,  47  L.  E.  A.  792 ;  Vieth  v.  Bess,  60  Neb.  52,  82  N.  W. 
116 ;  Adams  v.  Woods,  8  Cal.  306 ;  Schwartz  v.  Keystone  0. 
Co.  158  Pa.  St.  283,  25  AtL  1018 ;  In  re  Glauser's  Est.  84 
Pa.  St.  51 ;  Clapp  v.  Clapp,  1  N.  T.  Supp.  920 ;  Smith  v. 
Wise,  182  K  T.  172 ;  Perry-Mason  S.  Go.  v.  Sykes,  72  Miss. 
390,  28  L.  E.  A.  277;  Piatt  v.  Archer,  18  Blatchford,  351. 
Even  were  the  question  one  between  attorney  and  client,  the 
attorneys,  under  the  facts  of  this  case,  would  be  precluded 
from  recovering  compensation.  Strong  v.  International  B,  L. 
&  I.  TJ.  183  lU.  97,  47  L.  E.  A.  792 ;  Brackett  v.  Norton,  4 
Conn.  517,  10  Am.  Dec.  179.  (7)  The  action  would  not 
necessarily  fail,  even  though  conspiracy  and  fraud  were  not 
proven.  No  variance  short  of  an  entire  failure  of  proof  is 
material.  And  if  the  proof  might  have  been  admitted  under 
an  amendment  to  the  complaint,  the  case  made  by  the  com- 
plaint could  not  be  deemed  to  be  improved.  Reisz  v.  Su- 
preme Council,  103  Wis.  427;  McNally  v.  McAndrew,  98 
Wis.  62 ;  Slater  v.  Cook's  Estate,  93  Wis.  104.  In  this  case 
there  was  but  one  cause  of  action, — that  for  closing  up  the 
corporation,   and,   as  incidental  thereto,  compelling  an  ac- 
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counting  by  defendants  for  the  disposition  of  this  property 
and  funds  for  the  benefit  of  its  creditors.  Hurlbut  v.  Marsh- 
all 62  Wis.  590,  601 ;  Oager  v.  Marsden,  101  Wis.  598 ; 
South  Bend  C.  P.  Co.  v.  George  C.  Cribb  Co.  97  Wis.  230, 
105  Wis.  443.  But  were  the  scope  of  the  action  merely  con- 
spiracy and  fraud,  there  would  here  be  no  failure  of  proof, 
though  it  were  assumed  the  evidence  established  no  conspir- 
acy. The  gist  of  the  action  wherein  conspiracy  is  charged  is 
the  damage,  and  not  the  conspiracy.  Martens  v.  Beilly,  109 
Wis.  464.  Though  the  proof  of  conspiracy  fail,  recovery  may 
be  had  against  any  one  or  more  of  the  defendants  who  may 
have  caused  the  damage.  6  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  872;  Hutchins  v.  Hutchins,  7  Hill,  104;  Jones  v. 
Baker,  7  Cowen,  445;  ParTcer  v.  Huntington,  2  Gray,  124; 
Booher  v.  Puyear,  27  Neb.  346,  43  N.  W.  133 ;  Yan  Horn  v. 
Van  Horn,  56  N.  J.  L.  318,  28  Atl.  669 ;  Fountain  8.  P.  Co. 
V.  Eoberts,  92  Wis.  345. 

The  cause  was  reargued  on  December  11,  1903. 

For  the  appellants,  on  the  reargument,  there  was  a  brief 
signed  by  Frawley,  Bundy  &  Wilcox,  attorneys  for  W.  A. 
and  A.  J.  Bust,  as  executors,  Lydia  A.  Frawley,  as  execu- 
trix, F.  H.  and  8.  O.  Moon,  as  administrators,  J.  T,  Barber, 
Fitch  Gilbert,  George  T.  Thompson,  and  Chippewa  Valley 
Bank,  and  by  W.  P.  Bartlett,  of  counsel  for  W.  A.  and  A.  J. 
Bust,  executors ;  and  a  separate  brief  signed  by  H.  B.  W alms- 
ley,  attorney  for  H.  H.  Hayden.  The  cause  was  argued 
orally  by  C.  T.  Bundy,  H.  B.  Walmsley,  and  W.  P.  Bartlett. 

For  the  respondents  there  was  a  brief  signed  by  F.  M. 
Miner  and  Fleming  &  Blum,  attorneys,  and  Olin  &  Butler, 
of  counsel,  and  oral  argument  by  J.  M.  Olin,  H.  L.  Butler, 
and  F.  M.  Miner. 

The  following  opinion  was  filed  April  19,  1904: 
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MoTiows  TO  Dismiss  Appeals. 

Mabshaxl,  J.  Many  questions  are  presented  for  consid- 
eration on  the  motions  to  dismiss.  Perhaps  most  of  them 
could  well  be  jfassed  without  even  a  mention  thereof.  It  is 
certain,  as  will  be  seen,  that  those  upon  which  the  motions 
must  turn  are  few  in  number  and  simple.  However,  as 
others  are  of  interest  as  practice  matters,  and  distinguished 
counsel  have  with  great  industry  briefed  all  of  them,  it  is 
considered  best  to  make  this  opinion  a  response  to  each  and 
all  which  they  so  seem  to  regard  of  sufficient  importance  to 
ask  it,  and  have  devoted  so  much  professional  energy  to  aid 
in  a  right  conclusion  in  respect  to  being  reached. 

1.  First,  we  have  the  question  of  whether  there  was  a  fatal 
omission  as  regards  complying  with  sec.  3049,  Stats.  1898, 
because  the  notices  of  appeal  were  not  serv^ed  on  the  National 
Electric  Manufacturing  Company,  the  insolvent  corporation, 
and  in  the  initiatory  proceedings  the  sole  defendant. 

Cases  here  on  appeal  must  necessarily  have  their  appro- 
priate parties,  properly  brought  into  court,  else  jurisdiction 
cannot  exist  to  do  more  than  dismiss.  One  of  such  parties 
is  known  in  the  initiatory  proceedings  as  the  adverse  party. 
That  does  not  necessarily  include,  in  a  jurisdictional  sense, 
persons  on  the  side  of  the  adverse  decision  sought  by  some 
on  that  side  to  have  reversed  or  modified,  even  if  there  is  an 
adversity  of  interest  between  them  (Hunter  v.  Bosworth,  43 
Wis.  583) ;  though  it  is  said  that  one  so  circumstanced, — 
whether  treated  as  an  adverse  party  or  not,  for  the  purposes 
of  service  under  the  section  under  consideration, — ^may  have 
all  the  rights  thereof  as  regards  a  hearing  on  the  appeal  if  he 
80  desires.  The  adverse  party  does  not  necessarily  include 
merely  the  opposite  party  appearing  upon  the  record.    A  per- 
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son  may  be  an  appellant  or  an  adverse  party  within  the  mean- 
ing of  the  statute  and  his  name  not  appear  in  the  litigation 
resulting  in  the  decision  at  all.  If  he  has  a  substantial  inter- 
est adverse  to  the  decision,  that  is  all  that  is  required  for  an 
appellant,  whether  it  be  direct  or  by  privity  created  between 
himself  and  the  person  against  whom  the  decision  was  ren- 
dered by  reason  of  succeeding  to  his  rights  after  the  decision 
or  subsequent  to  the  commencement  of  the  action.  Rogers  v. 
Shove,  98  Wis.  271,  73  N.  W.  989 ;  Crowns  v.  Forest  L.  Co. 
99  Wis.  103,  74  K  W.  646 ;  Hiscoch  v.  Phelps,  2  Lans.  106 ; 
Cotes  V.  Carroll,  28  How.  Pr.  436 ;  Barnes  v.  Stoughton,  6 
Hun,  254;  PicJeersgill  v.  Bead,  7  Hun,  636;  Baylies,  New 
Trials  &  Appeals  (2d  ed.)  145.  To  determine  when  the  ap- 
peal statute  is  satisfied  as  to  an  appellant  or  a  party  aggrieved 
or  an  adverse  party,  while,  prima  facie,  the  original  parties 
on  the  record  may  answer,  the  supreme  test  is  the  possession 
of  some  substantial  interest  adverse  to  the  judgment,  a  re- 
vision of  which  is  sought  in  the  appellate  court. 

We  are  unable  to  see  how  the  insolvent  corporation, — 
which,  according  to  the  record,  exists  at  best  only  in  name; 
that  has  surrendered  all  its  property  to  the  court  so  far  as  it 
is  capable  of  doing  so,  and  in  no  event,  according  to  the  un- 
disputed facts  and  its  own  confession,  can  profit  by  the  judg- 
ment ;  moreover,  that  has  filed  a  declaration  in  this  court,  in 
effect,  that  it  has  no  concern  at  all  with  what  comes  of  the 
matter  in  controversy  here, — can  be  considered  an  adverse 
party  to  the  appellants. 

It  was  held  in  Gores  v.  Field,  109  Wis.  408,  416,  84  N.  W. 
867,  86  N.  W.  411, — ^an  action  to  recover  of  the  officers  of 
a  corporation  circumstanced  as  this  one  for  the  benefit  of  its 
creditors,  property  thereof  misappropriated  by  such  officers 
while  the  corporation  was  a  going  concern, — ^that  it  was  not 
an  interested  party  in  the  litigation,  required  to  be  joined  in 
the  suit  under  the  general  rule  governing  the  enforcement  of 
the  right  of  a  corporation  at  the  suit  of  another.     It  would 
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seem  to  follow  logically  that,  in  a  sequestration  suit  under  the 
statutes,  after  the  same  has  passed  the  stage  r^idering  the 
presence  of  the  insolvent  necessary  in  order  that  its  liabilities 
may  be  adjudicated  and  the  assets  under  its  control  taken 
into  the  custody  of  the  court,  the  corporation  is  not  an  ad- 
verse party  as  to  its  creditors  in  further  proceedings  in  the 
litigation  to  secure  the  honest  application  of  the  trust  prop- 
erty— ^that  in  the  possession  of  the  court  and  that  misapplied, 
if  any,  by  its  officers  before  suit  brought — to  the  payment  of 
its  indebtedness.  If  that  be  so,  then  the  insolvent  corporation 
here  is  not  an  indispensable  party  to  the  appeals.  In  the  case 
cited  it  was  said  that  the  corporation  was  as  far  removed  from 
pecuniary  injury  as  if  it  were  legally  dissolved.  The  situa- 
tion here  is  stronger  yet.  The  corporation  is  dead  for  all  pur- 
poses except  the  settlement  of  its  affairs.  The  purpose  of  the 
suit  is  to  wind  it  up,  in  a  business  sense,  and  the  judgment 
of  this  court  practically  has  that  effect.  It  is  really,  for  all 
practical  purposes,  as  though  it  never  was.  It  can  neither  in- 
jure nor  be  injured.  It  has  nothing  to  render  up,  and  that 
which  the  pending  litigation  seeks  to  obtain  can  never  reach 
its  treasuiy.  Strictly  speaking  it  has  no  treasury,  even  though' 
it  has  a  sort  of  existence  for  the  purpose  of  the  settlement  of 
its  affairs,  since  all  it  had,  including  that  unlawfully  parted 
with  by  its  officers,  if  any,  before  the  commencement  of  this 
action,  and  that  surrendered  by  it  and  subsequently  dissipated 
by  those  called  upon  to  administer  the  same,  if  any  there  be, 
reachable  in  this  litigation,  constitutes  a  trust  fund  for  its 
creditors.  It  is  their  sole  property  by  the  undisputed  facts, 
since  at  the  veiy  best  it  will  pay  but  a  small  percentage  of  the 
corporate  liabilities.  The  corporation  cannot  in  any  sense 
be  considered  even  a  remote  cestui  que  trust.  It  needs  no 
further  argument  to  show  that  it  is  as  far  removed  from  the 
status  of  one  having  a  substantial  interest  in  the  judgment  in 
favor  of  its  creditors,  now  sought  to  be  impeached,  as  one  can 
imagine. 

Vol.  121  — 14 


210  SUPREME  COURT  OF  WISCONSIN.      [Apb. 

Harrlgan  v.  Gilchrist,  121  Wis.  127. 


It  may  be  stated  as  a  rule  of  practice,  deducible  from  the 
foregoing,  that  in  an  action  under  sec.  3216,  Stats.  1898,  and 
its  associate  sections,  to  sequestrate  and  distribute  the  assets 
of  an  insolvent  corporation,  when  the  sequestration  shall  have 
been  fully  accomplished  and  the  liabilities  fully  ascertained, 
rendering  it  certain  that  under  no  circumstances  wiU  the  as- 
sets discharge  the  same,  in  subsequent  proceedings  in  the  liti- 
gation in  respect  to  realizing  upon  the  trust  fund  by  the  cred- 
itors,— ^whether  against  unfaithful  administrators  thereof  in 
the  suit  causing  a  diminution  of  the  same,  or  guilty  partici- 
pants with  them,  or  against  officers  of  the  corporation  or 
guilty  participants  with  them  in  misapplying  the  corporate 
assets  after  the  status  of  the  same  shall  have  been  fixed  as  a 
trust  fund  for  the  benefit  of  its  creditors, — ^the  corporation  is 
not  an  interested  party  adverse  to  either  party  to  the  litiga- 
tion under  the  appeal  statute. 

2.  The  next  proposition  for  consideration  has  to  do  with 
the  character  of  the  appeals  as  regards  •  whether  they  are 
single  or  joint.  We  see  no  escaping  from  the  position  of  re- 
spondents' counsel  that  the  parties  in  each  notice  of  appeal 
did  not  intend  thereby  to  take  one  appeal,  but  purposed  that 
each  in  his  own  behalf  should  appeal.  To  that  end  they  gave 
each  notice  the  effect  of  as  many  notices  as  there  were  par- 
ties appellant  mentioned  therein,  and  the  service  thereof  the 
effect  of  an  attempt  to  institute  an  independent  appeal  for 
each  of  such  parties.  Notwithstanding  the  ingenious  argu- 
ment of  able  counsel  to  the  contrary,  there  can  be,  it  seems, 
no  misunderstanding  the  meaning  of  these  words,  which  are 
a  fair  sample  of  what  is  contained  in  all  of  the  notices :  *^Fitch 
Gilbert  and  John  8.  Owen  severally  and  separately  appeal" 
They  mean,  if  they  mean  anything,  that  each,  independent  of 
the  other,  invokes  the  jurisdiction  of  the  appellate  court  The 
bond  as  to  each  notice  is  clearly  inconsistent  therewith.  It  is 
a  single  obligation  for  $250.  The  premise,  preceding  the  ob- 
ligatory clause,  uses  language  as  regards  the  occasion  there- 
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of,  appropriate  only  to  a  joint  appeal  and  a  single  undertak- 
ing. "The  above  named  appellants  intend  to  appeal,"  etc. 
Such  clause  is  in  perfect  harmony  therewith:  "Appellants 
will  pay  all  damages  that  may  be  awarded  against  the  ap- 
pellants, not  exceeding  $250."  So,  while  we  have  numerous 
^oups  of  persons,  each  person  with  a  separate  appeal,  there 
iire  only  as  many  undertakings  as  groups.  That  does  not  sat- 
isfy the  calls  of  sec.  8052,  condemning  every  appeal  as  "in- 
effectual for  any  purpose"  unless  an  "imdertaking  be  exe- 
cuted on  the  part  of  the  appelant  by  at  least  two  sureties," 
to  the  effect  that  "the  appellant  wiU  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  on  the  appeal,  not 
exceeding  $250." 

Counsel  for  appellants  advance  the  idea  that  a  proper  con- 
struction of  a  single  undertaking,  in  form  to  answer  for  the 
default  of  several  persons,  is  that  it  is  one  to  answer  for  the 
default  of  each,  hence  a  several  undertaking,  thus  satisfying 
the  statute,  citing  Vandyke  v.  Weil,  18  Wis.  277.  We  are 
unable  to  see  that  the  doctrine  of  that  and  similar  cases  ap- 
plies here.  It  is  to  the  effect  that  a  single  undertaking  for 
a  single  appeal  by  several  appealing  jointly,  is  an  obligation 
to  answer  for  the  amount  specified  therein  for  all  of  the  de- 
faults, whether  joint  or  several,  as  regards  the  matters  to  se- 
<nire  which  the  undertaking  is  given.  That  is  quite  familiar, 
but  it  comes  far  short  of  holding  that  when  two  persons  appeal 
separately,  either  by  independent  notices  or  joining  in  one  no- 
tice so  worded  as  to  give  it  the  effect  of  two,  and  give  one 
undertaking  appropriate  to  a  single  appeal,  such  undertaking 
can  by  construction  be  held  to  be  two,  each  for  $250,  and  thus 
satisfy  the  calls  of  the  statute.  An  obligation  to  the  extent 
of  $250  for  the  defaults,  joint  or  several,  of  a  number  of  per- 
sons acting  jointly  of  course  satisfies  the  statute.  It  would 
hardly  seem  that  rules  for  construction  would  be  required  to 
discover  that,  though  the  early  decision  seems  to  have  been 
^reached  by  the  aid  thereof.    But  there  is  no  way  by  which  one 
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undertaking  for  $250  can  be  turned  into  several  such,  with- 
out plainly  violating  the  statute. 

3.  Next  it  is  contended  on  liie  part  of  respondents'  counsel 
that  though  the  notice  of  appeal  was  served  as  required  by 
sec.  S049^  and  the  record  transmitted  to  this  court,  no  juris- 
diction was  obtained  here  for  any  purpose  whatever ;  and  that 
the  defect  is  not  remediable.  On  the  other  hand  appellants' 
counsel  just  as  confidently  contend  that  the  failure  to  execute 
the  bonds  required,  or  to  serve  the  same  as  the  statute  pro- 
vides, does  not  militate  against  jurisdiction  having  been  con- 
ferred here  for  some  purposes,  citing  in  support  of  that, 
Helden  v.  Helden,  9  Wis.  557 ;  Russell  v.  Bartleit,  9  Wis. 
556 ;  Smith  v.  G.  &  N.  W.  B.  Co.  19  Wis.  89 ;  White  v.  Pol- 
leys,  20  Wis.  603 ;  Grant  v.  Gonnecticat  M.  L.  Ins.  Co.  28 
Wis.  387 ;  Branger  v.  Buttrick,  30  Wis.  153 ;  Ulrich  v.  Far- 
rington  Mfg.  Go.  60  Wis.  213,  34  N.  W.  89.  The  effect  of 
those  cases  is  that  the  mere  taking  of  an  appeal  by  the  serv- 
ice of  a  proper  notice  and  sending  the  record  here  does  not 
give  the  court  such  jurisdiction  as  to  enable  it  to  hear  die 
cause,  but  does  give  it  the  necessary  jurisdiction  to  enable  it 
to  permit  the  appeal  to  be  perfected  by  the  service  of  a  proper 
bond,  or  cure  any  other  defect  in  the  proceedings  within  the 
period  limited  by  statute  for  appealing;  and  that,  if  the 
proper  undertaking  is  executed  and  filed,  but  not  properly 
served,  the  court  acquires  such  jurisdiction  as  to  enable  it 
to  hear  and  decide  the  cause,  the  adverse  party  not  seasonably 
objecting,  failure  in  that  regard  being  deemed  a  waiver  of 
such  service  or  an  estoppel  as  regards  suggesting  such  failure 
with  effect.  In  that  the  court,  as  will  be  seen,  gave  force  to 
the  statute  in  all  substantial  essentials.  Sec.  3052  says  that: 
^*To  render  an  appeal  effectual  for  any  purpose  an  undertak- 
ing must  be  executed,"  etc.  That  suggests  at  once  that  an 
appeal  may  have  an  existence  before  the  execution  of  the  un- 
dertaking, though  not  for  aU  purposes.  The  term  "any  pur- 
pose" clearly  includes  the  duty  of  the  clerk  below  to  certify 
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up  the  Teoord,  and  proceedings  here  as  regards  a  hearing  of 
the  eausa  The  clerk  has  no  right  to  act  in  the  matter  till  he 
can  aeoompanj  the  papers  with  some  semblance,  at  least,  of 
a  proper  Wkdertaking  nnder  sec.  3052.  That  is  the  effect  of 
sec.  3050.  That  the  former  section  means  as  indicated  must 
be  the  ease  to  render  it  harmonious  with  sec.  8049,  to  the 
effect  that  any  appeal  will  be  deemed  'Haben  bj  the  service 
of  the  notice  of  appeal  and  perfected  on  the  service  of  the 
imdertaking  for  costs,  ot  the  deposit  of  money  instead,  or  tho 
waiver  thereof  as  hereinafter  prescribed."  The  waiver  men- 
tioned is  required  to  be  in  writing.  Sec.  3051.  Consistent 
with  the  meaning  we  attribute  to  sees.  3049,  3050,  and  3052, 
we  have  sec  3068,  providing  that : 

"When  a  party  shall  in  good  faith  give  notice  of  appeal 
and  shall  omit,  through  mistake  or  accident,  to  do  any  other 
act  necessary  to  perfect  the  appeal  or  make  it  effectual  or  to 
stay  proceedings,  the  court  from  which  the  appeal  is  taken 
or  the  presiding  judge  thereof,  or  the  supreme  court  or  one 
of  the  ]i»tices  thereof,  may  permit  an  amendment  or  the 
proper  act  to  be  done,  on  such  terms  as  may  be  just.'' 

So,  as  said  in  Orant  v.  Connecticut  M,  L.  Ins.  Co.  28 

Wis.  387,  when  a  notice  of  appeal  is  duly  served  in  good 
faith,  jurisdiction  is  at  once  conferred  upon  this  court  a&  well 
as  the  trial  court  for  some  purpose,  i.  e.,  that  of  permitting 
the  appeal  to  be  perfected  so  that  it  can  be  heard.  Such  juris- 
diction is  not  ordinarily  exercised  here  in  advance  of  the 
transmission  of  the  record  hereto,  though  it  may  be,  and 
ahould  be  when  necessary  to  prevent  a  miscarriage  of  justice. 
Obviously,  this  court  could  not  proceed  to  hear  a  cause  upon 
appeal  wiUK)ut  compliance  with  sec  8052.  To  do  so  would 
be  to  act  in  defiance  of  the  statute  as  regards  a  right  wholly 
statutory.  White  v.  Polleys,  20  Wis.  503,  does  not  go  so  far 
as  to  dedde  to  the  contrary  of  this.  It  is  only  to  the  effect 
that>  if  tjie  bond  is  executed  in  compliance  with  such  section 
and  duly  transmitted  to  this  court  for  the  benefit  of  the  ad- 
Terse  I>arfy,  the  cause  may  proceed  to  judgment  unless  such 
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adverse  party  seasonably  objects.  That  is,  the  party  may 
waive  the  service  of  the  undertaking,  but  not  the  execution 
thereof  and  filing  the  same  in  the  record.  The  rule  obviously 
cannot  apply  to  this  case  in  any  event,  since,  as  we  have  seen, 
sec.  3052  was  not  complied  with  at  all,  since  it  cannot  be  said 
that  the  giving  of  one  undertaking  in  the  sum  of  $250,  cover- 
ing several  appeals,  is  the  giving  of  a  separate  undertaking 
in  that  sum  for  eaqh  of  such  appeals. 

4.  Next  counsel  for  appellants  challenge  the  power  of  the 
legislature  to  require  security  for  costs  as  a  condition  of  in- 
voking the  jurisdiction  of  this  court.  They  refer  to  the  con- 
stitutional provision  conferring  appellate  jurisdiction  here, 
and  also  that  part  of  the  bill  of  rights  adopted  from  Magna 
Carta,  providing  that,  "Every  person  ought  to  obtain  justice 
freely  and  without  being  obliged  to  purchase  it,  completely 
and  without  denial,  promptly  and  without  delay."  Such  stat- 
utes as  those  under  consideration  have  existed  in  the  face  of 
similar  constitutional  provisions  for  a  hundred  years  or  more^ 
Courts  exercised  authority  of  a  like  nature  theretofore,  though 
fenced  about  by  Magna  Carta.  The  subject  has  had  the  at- 
tention of  this  and  other  courts,  and  the  law  in  respect  to  it 
has  been  so  thoroughly  settled  that  any  lengthy  discussion 
thereof  anew  would  seem  quite  out  of  place  were  it  not  for 
the  confidence  with  which  the  matter  is  now  pressed  upon  our 
attention  and  the  fact  that  this  is  the  second  time  in  recent 
years  that  the  subject  has  been  presented  to  this  court 

True,  appellate  jurisdiction  conferred  here,  within  the- 
meaning  of  the  constitution,  cannot  be  restricted  by  legisla- 
tive authority,  but  such  JTjrisdiction  has  regard  to  that  exer- 
cised before  the  constitution  was  adopted,  not  to  remedies  by 
appeal,  which  are  purely  legislative  creations.  ^The  permis- 
sion  to  use  the  machinery  of  this  court  as  to  such  a  ri^t 
being  purely  statutory,  it  is  competent  for  the  legislature  to 
prescribe  such  conditions  in  respect  thereto  as  it  sees  fit,  the 
same  as  it  is  for  it  to  withhold  the  right  altogether,  leaving 
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litigants  solely  to  their  common-law  remedies.  Western  U.  B. 
Co,  V.  Dickson,  30  Wis.  389 ;  Oianella  v.  Bigelow,  92  Wis. 
267,  65  N.  W.  1030.  The  law  in  that  regard  was  very  tersely 
stated  by  Mr.  Justice  Byak  in  the  first  case  cited,  this  lan- 
guage being  nsed :  "An  appeal  is  purely  a  statutory  remedy, 
and  unless  given  by  statute  the  right  does  not  exist'*  The 
idea  is  this:  The  hearing  of  an  appeal  given  by  statute  is 
within  the  constitutional  jurisdiction  of  this  court ;  the  crea- 
tion of  a  right  to  a  particular  method  of  bringing  about  a  re- 
view here,  of  the  decision  of  the  lower  court,  is  within  the  con- 
stitutional authority  of  the  legislature.  To  invoke  the  juris- 
diction of  this  court,  which  exists  by  constitutional  grant,  is 
one  thing;  the  remedy  by  which  it  is  accomplished  is  another* 
The  only  constitutional  remedies  guaranteed  are  those  spe- 
cially preserved,  exercisable  by  common-law  writs  in  their 
appropriate  spheres. 

For  authorities  to  the  effect  that  courts  were  never  deemed 
controlled  by  Magna  Carta  as  to  requiring  security  for  costs, 
either  in  law  or  equity,  we  refer  to  BradweU  v.  Weeks,  1 
Johns.  Ch.  825 ;  Mayer  v.  Tyson,  1  Bland  (Md.)  569 ;  Swift 
V.  Collins,  1  Denio,  659 ;  Dyer  v.  Dunivan,  3  How.  Pr.  135 ; 
People  ex  rel.  Fuller  v.  Oneida  Common  Pleas,  18  Wend. 
652 ;  1  Dan.  Ch.  Pr.  35 ;  8  Bla.  Com.  399. .  The  question  of 
whether  the  constitution  has  changed  that  was  discussed  and 
decided  in  the  negative  in  the  recent  case  of  Christianson  v. 
Pioneer  F.  Co.  101  Wis.  343,  77  N.  W.  174,  917.  For  ex- 
amples that  other  courts  that  have  spoken  on  the  subject  are 
in  harmony  therewith,  see  Nease  v.  Capepart,  15  W.  Va.  299 ; 
Haney  v.  Marshall,  9  Md.  194  j  Holt  v.  T.  &  B.  B.  Co.  81 
Md.  219,  31  AtL  809 ;  Oesford  v.  Critzer,  7  HL  698. 

As  explained  in  Christianson  v.  Pioneer  F.  .Co.,  the  pro- 
vision of  our  bill  of  rights,  taken  from  Magna  Carta,  means 
no  more  than  it  formerly  did.  It  grants  no  new  right,  but 
guarantees  one  existing  at  common  law.  Therefore,  when  we 
take  the  measure  thereof  by  common-law  rules,  we  have  its 


216  SUPEEME  OOUKT  OF  WISCONSIN.      [Aph. 

Harrigaa  t.  Oilcbrist,  121  Wis.  127. 

constitutional  scope.  The  burdens  which  the  Magna  Carta 
provision  was  designed  to  lift  and  secure  inununity  from, 
bear  no  resemblance  whatever  to  those  legitimate  expenses  of 
litigation  which  we  call  costs,  or  security  for  the  payment 
thereof,  to  the  prevailing  party.  They  were  those  exactions, 
common  once,  when  standards  of  official  conduct,  as  regards 
judicial  administration,  were  so  incomparably  lower  than  in 
modem  times  that  we  can  hardly  appreciate  how  they  could 
ever  have  been  deemed  justifiable,  as  they  doubtless  were* 
They  were  bribes,  so  to  speak,  demanded  and  received  by  of- 
ficers exercising  judicial  power  in  the  king's  courts,  in  the 
nature  of  consideration  for  the  use  of  judicial  machinery.  In 
effect,  justice  was  to  some  extent  a  matter  of  bargain  and  sale. 
The  exactions  were  not  to  pay  for  any  legitimate  expense,  but 
went  to  enrich  the  judicial  head,  or  some  one  acting  there- 
under and  by  his  authority.  Strange  as  it  may  seem,  that 
practice  was  not  deemed  to  involve  any  moral  turpitude.  It 
was  supposed  to  be  to  such  a  degree  attributable  to  sovereign 
prerogative  that  the  uprooting  thereof  was  accomplished  only 
by  a  formal  relinquishment  by  the  sovereign  and  a  grant  to 
the  people,  the  form  thereof  being  this :  *  We  will  not  sell  the 
right  and  justice  to  any  one,  nor  will  we  refuse  it,  or  put  it 
off."  Sir  Edward  Coke's  explanation  of  the  scope  of  that 
pledge  would  seem  to  have  given  rise  to  the  phrasing  of  the 
idea  as  we  now  find  it  in  our  own  and  other  constitutions : 

"The  king,  in  the  judgment  of  the  law,  is  ever  present  and 
repeating  in  all  his  courts,  'Nulli  vendemtis,  nulli  negabimus, 
aut  differemua  rectum  vel  jiLstitiam'  (We  neither  sell  nor 
deny,  nor  delay,  to  any  person,  equity  or  justice),  and  there- 
fore every  subject,  for  injury  done  him  Hn  bonis,  in  terris, 
vel  persona*  (in  person,  goods,  or  body)  by  any  other  sub- 
ject, be  he  ecclesiastical  or  temporal,  without  any  exceptions, 
may  take  his  remedy  by  the  course  of  the  law  and  have  jus- 
tice and  right  for  the  injury  done  to  him,  freely  without  sale, 
fully  without  any  denisJ,  and  speedily  without  delay." 
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In  construing  any  proyision  of  the  bill  of  rights  taken  from 
the  English  Charter^  it  must  not  be  forgotten  that  no  new 
restriction  was  intended  thereby,  but  that  the  sole  pnrpose 
thereof  was  to  preserye  those  valuable  safeguards  against  ex- 
ceesive  use  of  sovereign  authoritj  that  had  become  a  distin- 
guishing characteristic  of  English  liberty.  That  idea  can- 
not be  found  better  stated  than  by  Coolet,  J.,  in  Weimer  v. 
Bunbury,  30  MicL  201,  214 : 

"The  truth  is,  the  bills  of  rights  in  the  American  constitu- 
tions have  not  been  drafted  for  the  introduction  of  new  law, 
but  to  secure  old  principles  against  abrogation  or  violation. 
They  are  conservatory  instruments  rather  than  reformatory; 
and  they'  assume  that  the  existing  principles  of  the  common 
law  are  ample  for  the  protection  of  individual  rights,  when 
once  incorporated  in  the  fundamental  law,  and  thus  secured 
against  violation.'' 

It  is  suggested,  as  conclusive  evidence  that  the  right  to 
use  judicial  remedies  under  the  common-law  system  was  free 
and  that  the  provision  of  our  bill  of  rights  referred  to  was 
designed  to  prevent  concQtions  thereof  being  created  here, 
that  appeals  in  England  were  always  allowed,  even  to  the 
House  of  Lords,  without  any  burdens  being  imposed  on  the 
appellant.  A  more  careful  examination  of  the  subject  would 
have  shown  that  the  right  to  impose  reasonable  conditions  as 
to  costs  and  security  for  costs  was  never  questioned  in  the 
English  courts.  Special  favors,  it  is  true,  were  granted  to 
persons  in  need  thereof,  to  sue  in  forma  pauperis,  upon  proof 
being  made  that  otherwise  justice  would  be  denied  (1  Dan. 
Ch.  Pr.  [6th  Am.  ed.]  38,  165) ;  but  generally,  costs  and  se- 
curity for  costs,  in  some  form,  in  personal  actions,  were  ex- 
acted, after  the  days  of  Magna  Carta.  At  first  the  system 
was  somewhat  after  the  course  of  the  old  mischievous  custom, 
though  shorn  of  the  teal  wickedness  thereof,  since  the  exac- 
tions were  required  as  amercements  in  the  nature  of  revenue 
for  the  soverei^     The  imposition  went  against  the  losing 
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party  as  a  penalty:  in  the  case  of  the  plaintiff  for  unjustly 
bringing  the  defendant  into  court;  and  in  the  case  of  the  de- 
fendant for  unreasonably  resisting  the  plaintiff's  demand* 
3  Bla.  Com.  399.  Later  by  legislation  costs  were  given  the 
plaintiff^  when  a  prevailing  party^  but  not  to  the  defendant 
under  the  same  circumstances.  6  Edw.  I,  c.  1.  Subsequently 
the  same  privilege  was  extended  to  defendants.  23  Hen. 
VIII,  c.  15.  Soon  amercements  for  the  enrichment  of  the 
sovereign  treasury  were  abolished.  24  Hen.  VIII,  c  8. 
Laws  providing  for  security  for  costs  naturally  followed.  By 
the  statutes  of  3  Jac  I,  c.  8,  and  3  Car.  I,  c.  4,  §  4,  it  was 
provided  that  in  personal  actions,  with  few  exceptions  to  fit 
particular  cases :  "No  writ  of  error  should  be  allowed,  unless 
the  party  bringing  the  same,  with  two  sufficient  sureties,  shall 
first  be  bound  unto  the  party  for  whom  the  judgment  is  given, 
by  recognizance  to  be  acknowledged  in  the  same  court,  in 
double  the  sum  to  be  recovered  by  the  former  judgment,  to 
prosecute  the  said  writ  of  error  with  effect,  and  also  to  sat- 
isfy and  pay,  if  the  said  judgment  be  affirmed,  or  the  writ  of 
error  non  pressed,  all  and  singular  the  debts,  damages,  and 
costs  adjudged  aipon  the  former  judgment,  and  all  costs  and 
damages  to  be  awarded  for  the  delaying  of  the  execution." 
3  Bla.  Com.  411,  note.  Long  before  the  separation  of  this 
country  from  England  Blackstone  said  in  giving  the  state  of 
the  law  as  it  then  existed : 

"If  a  writ  of  error  be  brought  •  •  .  after  verdict,  he 
that  brings  the  writ  or  that  is  plaintiff  in  error,  must  find 
substantial  pledges  of  prosecution,  or  bail:  to  prevent  delaya 
by  frivolous  pretences  to  appeal;  and  for  securing  payment 
of  costs  and  damages,  which  are  now  payable  by  the  van- 
quished party  in  all,  except  in  a  few  particular  instances,  by 
virtue  of  the  several  statutes." 

Thus  it  will  be  seen  that  substantially  every  element  in  our 
statutes  as  to  costs  and  security  for  the  payment  thereof,  is 
found  in  the  laws  of  England  as  they  existed  before  the  Revo- 
lution, and  that  it  was  never  supposed  there  was  anything  in 
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Magna  Carta  inconsistent  therewith.  By  gradual  approaches, 
so  to  speak^  the  doctrine  of  the  civil  law  in  its  entirety  was 
reached  and  engrafted  upon  the  English  system:  '^Victia,  vie- 
tori  in  expensis  condemnandus  est*' — ^the  vanquished  is  to  he-, 
condemned  in  costs  to  the  conqueror.  We  inherited  the  prin- 
ciple thereof  as  part  of  the  common  law.  In  some  form  it 
has  found  a  place  in  the  code  of  every  state  of  the  Union  that 
has  followed  common-law  ideas,  notwithstanding  the  adoption 
at  the  same  time,  in  the  constitutions  of  such  states,  of  the 
essential  principles  of  Magna  Carta. 

We  often  see  it  stated  that  costs  are  a  creature  of  the  stat- 
ute ;  that  costs  were  not  given  at  common  law.  Wisconsin  C. 
B.  Co.  V.  Kneale,  79  Wis.  89,  95  K  W.  248;  Parsons, 
Costs,  §  1.  That  is  liable  to  be  misunderstood  by  not  con- 
sidering that  the  common  law  of  England  is  not  synonymous 
with  the  common  law  of  this  country.  The  former  does  not 
include  the  English  statutes.  As  the  only  way  costs  were 
imposed  before  such  statutes  was  by  amercements  for  the 
benefit  of  the  king,  or  possibly  an  addition  to  the  verdict  or 
the  judgment  of  the  jury  (5  Ency.  PL  &  Pr.  108),  it  is 
right  to  say  costs  were  not  allowed  by  the  common  law  of 
England.  But  the  principles  of  the  English  statutes  aTuend- 
ing  the  common  law  and  existing  at  the  time  of  our  Eevolu- 
tion,  suitable  to  our  condition  and  in  harmony  with  our  con- 
stitution and  statutes,  are  a  part  of  the  common  law  of  this 
country.  Cohum  v.  Harvey,  18  Wis.  147;  Kellogg  v.  C.  & 
N.  W.  E.  Co.  26  Wis.  223.  As  only  the  principle  of  the 
English  statutes  as  to  costs  and  security  for  costs  has  been 
regarded  as  thus  made  a  part  of  the  common  law  of  this  coun- 
try, the  idea  that  costs  are  regulated  wholly  by  statute  is  of 
course  true.  Nash  v.  Meggett,  89  Wis.  486,  494,  61  N.  W. 
283. 

In  harmony  with  the  law  as  stated,  the  writ  of  error,  com- 
monly known  as  the  writ  of  right,  which  our  constitution  so 
carefully  preserved,  providing  that  it  shall  never  be  prohib- 
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ited  (sec  21^  art  I),  has  xmiformlj  been  held  to  be  subject 
to  reasonable  regulations,  including  the  imposition  of  secur^ 
ity  for  costs.  7  Ency.  PL  &  Pr.  827.  In  Biphy  v.  Morris, 
.7  IlL  881,  a  general  statute  requiring  the  filing  of  security 
for  costs  in  ciril  actions  was  held  to  apply  to  one  commenced 
by  writ  of  error.  Our  statute,  sec  3054,  Stats,  1898,  requir- 
ing security  for  costs  when  a  cause  is  removed  on  writ  of 
error  to  this  court  the  same  as  in  case  of  a  statutory  appeal, 
was  sustained  in  Lombard  v.  Cowham,  84  Wis.  300,  as  a 
reasonable  regulation  of  the  use  of  the  writ  That,  it  was 
said,  was  permissible  before  the  constitution  was  adopted, 
and  the  term  therein  respecting  the  writ  is  to  be  construed 
with  reference  to  the  conditions  then  existing. 

The  foregoing  quite  extended  discussion  of  the  validity  of 
statutes  on  the  subject  of  costs,  and  the  incidents  thereof, 
though  going  no  further  than  to  respond  to  the  different 
phases  of  counsel's  argument,  is  probably  unnecessary ;  yet  it 
will  be  helpful  if  it  shall  prove  efficient  to  guard  against  a 
recurrence  of  the  subject  being  presented  to  this  court  for 
consideration.  The  treatment  of  the  matter  in  Christianson 
V.  Pioneer  F.  Co.  101  Wis.  848,  77  N.  W.  174,  917,  it  was 
thought  would  finally  close  the  matter  here;  but  such,  it  is 
seen,  has  not  been  the  case. 

5.  The  next  proposition  submitted  as  fatal  to  the  motion 
to  dismiss  is  that  sec.  8052,  Stats.  1898,  is  class  legislation, 
hence  contrary  to  the  spirit  of  our  constitution  and  the  four- 
teenth amendment  to  the  national  constitution,  prohibiting 
any  state  from  denyitig  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  The  authorities  relied  on 
in  support  of  that  are  Williamson  v*  Liverpool,  L,  A  0.  Ins. 
Co.  105  Fed.  81 ;  Tick  Wo  v.  Hopkins,  118  TJ.  S-  366,  6 
Sup.  Ct  1064;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Ellis,  165  TJ.  a 
150,  17  Sup.  Ct  266 ;  Mul.  F.  Ins.  Co.  v.  Hammond,  106 
Ey.  886,  61  S.  W.  161.  All  of  those  cases,  if  we  understand 
them,  support  the  opposite  view  to  the  one  advocated  by  ooun- 
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seL  They  deal  with  ^lactments  arbitrarily  creating  claases 
EBd  imposing  upon  members  of  one  burdens  not  bome  by  per- 
sons generally.  The  idea  that  a  law  which  applies  to  all 
alike,  as  does  the  one  in  question,  is  such  an  enactment  merely 
because  the  circumstances  of  particular  members  of  the  com- 
'  munity  may  be  such  that  the  burden  of  complying  tiierewith 
is  harder  for  them  to  bear  than  for  others,  has  no  support 
in  the  authorities  nor  in  the  principle  of  equality  before  the 
law,  which  is  the  fundamental  idea  of  our  system  of  govern- 
ment. The  fact  that  one  person  may  be  poor  and  another 
rich  is  something  that  the  law  does  not  take  note  of,  neces- 
sarily.   It  is  for  all  alike,  regardless  of  wealth  or  station. 

6,  Counsel  for  appellants  contend  that,  if  there  be  not  an 
effective  answer  to  respondents'  motion  in  any  of  the  points 
heretofore  discussed,  the  supplemental  return  to  this  court — 
showing  that  before  the  motions  to  dismiss  were  heard  due 
application  was  made  to  the  court  below  for  leave  to  perfect 
the  appeals  by  filing  lliere  an  undertaking  under  sec.  3052 
as  to  eadi  of  them,  regarding  every  appellant  as  standing  in- 
dependently of  all  others,  the  granting  of  such  application, 
the  execution  of  an  instrument  intended  to  accomplish  that 
purpose,  the  service  thereof  as  required  by  sec.  3049,  and  the 
return  of  the  same  to  this  court  as  required  by  sec.  3050 — 
cures  the  defect  claimed  and  renders  the  appeals  perfected 
for  all  purposes.  That  the  practice,  in  any  view  of  the  mat- 
ter, was  correct,  is  sufficiently  indicated  by  what  has  been 
said ;  but  it  is  very  clearly  shown  in  Tyson  v,  Tyson,  94  Wis. 
225,  68  N.  W.  1015.  If  a  failure  to  give  a  proper  undertak- 
ing in  the  first  instance  were  to  be  classed  as  an  excusable 
mistake  or  accident,  then  it  was  in  ihe  power  of  the  court 
below  to  allow  the  omitted  act  to  be  done,  as  it  did,  under 
sec.  3068.  If  such  failure  cannot  be  so  classed,  but  the  omis- 
sion was  excusable  in  any  view  of  the  matter,  then  it  is  proper 
for  this  court  to  allow  the  supplemental  return  with  effect, 
if  the  new  undertaking  be  sufficient  in  form,  and  to  deny  the 
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•motions  to  dismiss  with  or  without  terms  according  as  jus- 
tice, under  all  the  circumstances,  would  seem  to  demand. 
The  cases  cited  in  the  early  part  of  this  opinion  amply  dem- 
onstrate that*  Our  examination  of  the  new  instrument  leads 
to  the  conclusion  that  it  is  in  legal  effect  an  obligation  in  the 
sum  of  $250  as  to  each  appellant;  that  is,  it  is  equivalent 
to  as  many  undertakings  of  $250  each  as  there  are  appeals, 
regarding  the  number  thereof  to  be  equal  to  the  number  of 
appellants.  In  that  view,  we  see  no  reason  why  the  fact  that 
there  is  but  one  instrument  for  all,  instead  of  one  for  each 
appellant,  should  militate  against  its  efficiency  as  complying 
with  the  statute. 

Ordinarily  the  practice  in  such  cases  is  to  allow  the  ap- 
peal to  be  perfected  in  the  manner  sought  here  upon  terms, 
but  exceptional  circumstances  may  justify  or  demand  that  no 
terms  be  imposed,  as  was  the  case  in  Tyson  v.  Tyson.  Here 
there  can  be  no  doubt  that  appellants'  counsel  acted  in  the 
best  of  faith  in  serving  the  first  undertakings.  They  erred 
in  a  matter  of  judgment.  Had  their  attention  been  season- 
ably called  to  such  error  it  would  probably  have  been  cor- 
rected without  the  labor  the  matter  has  given  to  the  attor- 
neys on  both  sides  and  to  this  court.  It  appears  that  the  first 
undertakings  were  served  on  respondents'  counsel  December 
6,  1900.  For  nearly  two  years  thereafter  they  treated  the 
case  as  properly  in  this  court  for  a  hearing  when  reached  in 
its  order;  and  the  rules  in  regard  to  the  service  of  cases  and 
briefs  were  satisfied.  In  the  meantime  several  stipulations 
were  made  with  appellants'  attorneys  in  respect  to  the  case,  in 
effect  conceding  full  jurisdiction  here.  The  cause  was  con- 
tinued on  stipulation  twice,  on  one  of  which  occasions 
the  writing  required  appellants'  attorneys  to  pay  respond- 
-ents'  attorneys  the  sum  of  $100.  True,  the  record  shows 
payment  of  a  less  sum,  which  was  probably  according  to 
some  supplementary  agreement,  but  the  effect  is  the  same. 
Several  supplemental  returns  were  made.     One  motion  was 
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made  by  respondents'  attorneys  to  dismiss  the  appeals  for 
want  of  prosecution,  which  was  disposed  of  upon  the  theory 
that  the  case  was  here  for  all  purposes.  Not  till  the  Sep- 
tember term  of  court  for  1902,  the  fourth  term  after  the  first 
return  was  filed  here,  and  not  till  the  case  was  about  to  be 
set  down  for  argument,  was  the  defect  in  the  appeals  called 
to  the  attention  of  the  court  or  counsel  on  the  other  side  by 
the  making  of  these  motions.  Moreover,  there  is  no  showing 
in  the  moving  papers  why  the  motions  were  not  made  at  an 
earlier  date.  Nothing  said,  of  course,  militates  against  the 
right  to  make  the  motions,  to  secure  the  benefit  of  a  proper 
bond  and  to  raise  the  judicial  question;  but  the  situation 
shows  fault  upon  the  part  of  respondents'  attorneys  in  not 
moving  in  the  matter  at  a  much  earlier  day.  It  would  seem 
that,  if  there  could  be  a  case  justifying  the  withholding  of 
terms  for  granting  the  favor  to  appellants'  attorneys  of  al- 
lowing the  supplemental  return  to  stand  as  effective  for  the 
purposes  intended,  even  if  the  granting  of  the  application  in 
the  court  below  does  not  remove  the  matter  beyond  the  dis- 
cretionary power  of  this  court — which  it  probably  does  if 
the  difficulty  to  be  remedied  falls  under  sec.  3068 — other  than 
that  the  favor  shall  not  cause  delay  in  the  final  disposition 
of  the  case,  this  is  one.  That  has  been  submitted  to.  It  is 
therefore  considered  that  the  supplemental  return  fully  per- 
fects tiie  appeals,  and  that  the  motion  to  dismiss  the  same 
should  be  denied  without  costs ;  and  it  is  so  ordered. 

IL 

JUEISDIOTION  OP  THE  TbIAI<  CoiTBT. 

An  important  subject  remains  to  be  considered  before 
reaching  a  point  where  the  merits  of  the  appeals  can  be  ex- 
amined. All  questions  pertaining  to  the  jurisdiction  of  this 
court  to  entertain  the  appeals  being  settled  favorably  thereto, 
except  for  an  incidental  statement  in  the  original  briefs  of 
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couns^l^  the  next  subject  calling  for  consideration,  so  far  aa 
counsel  are  concerned^  would  be  the  alleged  errors  of  the 
trial  court  in  the  exercise  of  its  jurisdiction.  Quite  indepen* 
dently  of  such  incidental  8u^;e8tion,  serious  doubt  arose  dur- 
ing our  deliberations  as  to  the  right  of  the  circuit  court,  un- 
der any  circumstances,  to  entertain  a  suit  of  the  nature' of 
this  one,  as  presented  by  the  supplemental  biU.  That  con- 
cerns, of  course,  the  jurisdiction  of  such  court  of  the  sub- 
ject of  the  action,  and  was  not  waived  by  going  to  trial  upon 
the  merits.  It  seems,  respecting  the  principal  defendants  at 
least,  that  the  point  was  not  urged  below,  if  su^ested,  nor 
presented  by  counsel  here  at  first  in  a  way  to  call  the  atten- 
tion of  the  court  to  the  matter  as  one  likely  to  be  vital  to  the 
case. 

A  challenge  to  the  jurisdiction  of  the  trial  court  of  the 
subject  matter  of  the  action  is  proper  at  any  time;  and,  with- 
out the  question  being  urged  by  counsel.  It  is  not  only 
proper  for  this  court,  but  it  is  its  duty,  to  make  all  investi- 
gations necessary  to  satisfy  itself  in  regard  thereto  with  rea- 
sonable certainty.  Pollard  v.  Wegener,  13  Wis.  669 ;  Damp 
V.  Dane,  29  Wis.  419 ;  Butler  v.  Wagner,  35  Wis.  54 ;  Mathie 
V.  Mcintosh,  40  Wis.  120 ;  Meyer  v.  Oarlhwaite,  92  Wis.  571, 
66  K  W.  704;  In  re  Klein,  95  Wis.  246,  70  N.  W.  64;  Bumr 
ham  V.  Norton,  100  Wis.  8,  75  N.  W.  304;  12  Ency.  PL  k 
Pr.  187,  190: 

''When  it  appears  that  the  court  has  no  jurisdiction  over 
the  subject  matter  of  the  suit,  it  will  take  notice  of  the  defect 
whether  objection  is  made  or  not,  and  will  dismiss  or  stay 
proceedings  ex  mero  motu,  and  it  is  its  duty  to  do  so  without 
determining  any  other  matter  involved  in  the  litigation." 

The  instances  are  very  rare  where  any  court  has  ventured 
to  invade  the  salutaiy  doctrine  above  stated  for  the  purpose  of 
saving  a  party  from  consequences,  however  severe.  It  would 
be  difficult  to  assign  any  justification  for  such  an  invasion  that 
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would  leave  it  free  from  condemnation  as  being  an  act  of 
usurpation,  since  it  goes  to  the  question  of  power.  A  court 
is  all-powerful  within  its  jurisdiction,  but  is  absolutely  pow- 
•erless  in  any  legitimate  sense  when  acting  outside  thereof. 
Notwithstanding  that  limitation  upon  the  judicial  function 
which  cannot  be  passed  without  entering,  the  field  of  usur- 
pation, and  the  duty  of  the  judiciary  to  set,. most  significantly, 
an  example  of  submission  to  law,  the  call  for  vindication  of 
right  from  a  plane  seemingly  beyond  the  legitimate  realms 
of  law,  in  the  strict  sense  of  the  term,  a  plane  of  mere  moral 
obligation,  has  sometimes  been  too  strong,  it  is  feared,  to 
be  resisted;  and  in  the  endeavor  to  respond  thereto,  juris- 
dictional boundaries  have  been  overstepped,  actually  or  in 
effect  (Boone's  Adm'r  v.  ShacJcleford's  AdmW,  66  Mo. 
493) — the  court  seeking  to  justify  it  upon  grounds  of  es- 
toppel in  pais,  or  some  other, — preventing  the  party  against 
whom  relief  is  granted  from  being  heard  to  raise  the  juris- 
dictional question.  It  is  doubtful  whether  a  court  would 
be  justified  under  any  circumstances  in  assuming  jurisdic- 
tion of  a  subject  matter  which  neither  the  law  gives  nor  the 
parties  could  bestow  by  consent,  by  either  neglect  or  refusal 
to  take  its  bearings  in  that  regard,  by  the  limitations  upon  its 
power  set  by  the  organic  act  by  which  it  was  created. 

With  the  views  above  expressed,  notwithstanding,  as  in- 
dicated, it  seemed  that  there  was  practical  submission  to  the 
power  of  the  trial  court  in  this  case  by  appellants,  when  the 
appeals  were  taken  up  for  decision,  after  a  full  argument 
thereof  upon  the  merits,  we  were  confronted  at  the  thresh- 
old of  our  deliberations  by  the  necessity  to  determine  whether 
such  court  had  not  gone  so  far  in  an  attempt  to  do  justice 
as  to  transgress  its  jurisdiction.  Doubts  in  that  regard  be- 
came so  serious  that  it  seemed  that  counsel  for  the  respective 
parties  should  have  a  full  opportunity  to  aid  the  court  to  the 
best  of  their  ability  in  reaching  a  right  conclusion,  and  to 
Vol.121— 15 
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that  end  this  question  was  formulated,  definitely  covering 
the  subject,  and  a  reargument  thereon  ordered : 

"The  property  of  an  insolvent  corporation  having  been 
placed  under  the  control  of  a  receiver  appointed  by  the  court 
in  a  vrinding^up  suit,  and  it  being  claimed  that  such  receiver, 
in  the  course  of  his  administration,  has  wrongfully  lost  such 
property  or  some  portion  thereof,  his  attorneys  and  others 
participating  in  the  wrong;  is  it  competent  for  the  court  to 
make  tiie  alleged  guilty  parties  defendants  in  the  pending 
suit  with  some  creditor,  or  creditors,  standing  for  all  per- 
sons so  circumstanced,  as  plaintiff  or  plaintiffs,  broaden  out 
the  complaint  so  as  to  cover  the  new  matters  by  a  supplemen- 
tal bill,  litigate  the  same,  and  include  in  the  general  decree 
in  such  suit  recoveries  against  all  of  such  alleged  guilty  par- 
ties according  to  the  nature  or  extent  of  their  liabilities  ?" 

The  eminent  counsel  upon  both  sides  responded  to  the 
order  for  a  hearingi  upon  such  question  by  elaborate,  learned, 
and  helpful  arguments  covering  a  wide  range  of  principles 
deemed  by  them  to  aid  in  or  control  its  solution.  We  have 
endeavored  not  to  pass  over  one  of  the  learned  counsel's  sug- 
gestions without  devoting  thereto  that  careful  study  which 
in  any  reasonable  view  of  the  matter  it  seemed  to  require  to 
enable  us,  in  the  end,  to  arrive  at  a  just  conclusion,  all  the 
time  being  taken  for  that  purpose  which  seemed  necessary 
or  could  be  used  to  any  appreciable  advantage.  We  shall 
not  undertake  to  embody  in  this  opinion  all  of  the  counsel's 
points  in  detail  with  the  reasons  for  our  conclusions  in  re- 
spect thereto,  but  we  will  endeavor  to  treat  all  specially,  not 
involved  in  and  answered  by  the  declaration  of  some  general 
principles. 

Some  observations  at  the  outset  seem  proper  in  view  of 
the  broad  field  covered  by  the  arguments  of  counsel  and  the 
court's  study  of  the  subject,  respecting  the  scope  of  the  ju- 
risdiction of  the  circuit  courts ;  not  with  the  idea  of  declaring 
anything  new,  but  that  we  may  have  a  perspective,  so  to 
speak,  before  the  mental  vision  as  we  proceed,  of  the  vast 
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extent  to  which  such  jurisdiction  extends  in  weighing  out 
justice  between  man  and  man.  We  shall  see  that,  standing 
where  we  will  and  looking  where  we  may,  judicial  power  is 
present  to  prevent  and  redress  wrongs.  We  take  a  view  to 
the  very  horizon  of  our  mental  perception  within  the  scope 
of  human  capacity  to  violate  obligations  other  than  those  of 
s.  purely  moral  nature,  and  the  jurisdiction  of  our  circuit 
courts,  except  as  specially  restricted  by  statute  within  legis- 
lative power  to  do  so  or  by  the  constitution  itself — those  ex- 
xseptions  not,  however,  affecting  the  matter  in  hand — is  f oimd 
to  occupy  the  whole  field  with  instrumentalities  designed,  and 
as  well  adapted  as  human  wisdom  has  been  capable  of  mak- 
ing them,  to  execute  its  function  to  completeness.  Such 
court,  subject  to  the  exceptions  suggested,  has  original  juris- 
diction in  all  matters,  civil  and  criminal,  within  the  state, 
together  with  appellate  jurisdiction  from  all  inferior  courts, 
with  power  to  use  all  writs  necessary  to  carry  into  effect  its 
orders,  judgments,  or  decrees  (Const,  art.  VII,  sec.  8),  a  ju- 
risdiction early  declared  by  this  court  to  be  "greater,  pfob- 
ably,  than  was  ever  before  our  time,  in  a  free  govenmient, 
,  delegated  to  one  tribunal:  the  imited  powers  of  the  English 
King's  Bench,  Common  Pleas,  Exchequer,  and  Chancery." 
How  vast  that  is  in  its  chancery  field  can  best  be  appreciated 
by  applying  thereto  the  standard  of  measurement  which  the 
distinguished  men  who  have  been  significant  in  the  develop- 
ment of  our  system  have  taught  us  must  be  used  to  span  it : 
"Equity  will  not  suffer  a  wrong  to  go  vdthout  a  remedy.''  The 
term  "wrong"  in  the  maxim,  as  before  indicated,  has  here 
a  significance  which  does  not  reach  violations  of  mere  moral 
rights.  Any  other  wrong  is  said  to  involve  a  corresponding 
primary  legal  or  equitable  right,  with  an  equitable  or  legal 
remedy,  according  to  circumstances,  for  the  former,  and  an 
equitable  remedy  for  the  latter.    Pomeroy,  Eq.  Jur.  424. 

In  the  foregoing  the  term  "jurisdiction"  is  used  in  its 
broad,  general  sense, — ^that  of  judicial  power.    A  court  may 
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have  jurisdiction  of  a  particular  subject  matter,  but  by  set- 
tled judicial  policy  ought  not  to  exercise  it.  Again,  it  may, — 
by  the  settled  law,  established  by  its  own  practice,  deemed 
to  be  as  binding  as  the  written  law — ^have  power  in  a  con- 
stitutional sense  to  adjudicate  disputed  matters  of  a  par- 
ticular character,  acting  by  recognized  unbending  principles 
of  procedure,  but  not  jurisdiction  to  adjudicate  such  mat- 
ters in  the  particular  way  attempted.  In  either  case  it  is 
common  to  say  of  an  excessive  exercise  of  authority,  that  the 
court  is  without  jurisdiction.  If  the  excess  has  reference  to 
want  of  power  over  the  subject  matter,  strictly  so  called,  the 
result  is  void  and  may  be  successfully  challenged  directly  or 
collaterally.  If  it  has  reference  merely  to  the  judicial  method 
of  exercising  power,  the  result  is'binding  upon  the  parties  to 
the  litigation  till  reversed  or  set  aside  in  some  of  the  ways 
appointed  by  law.  The  former  is  usurpation;  the  latter 
error  of  judgment.  That  rule  is  said  to  be  universal, — ^to 
apply  to  the  highest  court  as  well  as  the  lowest.  The  former 
cannot  render  a  valid  judgment  outside  of  its  constitutional 
authority,  while  its  error  within  the  scope  of  its  authority 
stands  on  no  higher  plane  than  that  of  the  latter,  except  for 
the  fact  that  there  is  no  tribunal  to  which  an  appeal  can  be 
taken  to  correct  it.  As  Justice  Baldwin,  in  Voorhees  v.  Jack- 
son, 10  Pet.  449,  474,  put  the  matter: 

"The  only  difference  in  this  respect  between  this  and  any 
other  court  is,  that  no  court  can  revise  our  proceedings.  .  ,  . 
If  not  warranted  by  the  constitution  or  law  of  the  land,  our 
most  solemn  proceedings  can  confer  no  right  which  is  de- 
nied to  any  judicial  act  under  color  of  law,  which  can  prop- 
erly be  deemed  to  have  been  done  coram  non  judice;  that  is, 
bv  ])ersoii3  assuming  the  judicial  function  in  the  given  case 
without  lawful  authority." 

Applying  the  foregoing  to  the  question  in  hand,  time  need 
not  be  spent  in  demonstrating  that  there  was  no  want  of  ju- 
risdiction in  respect  thereto  in  the  sense  of  want  of  power. 
Fpon  the  face  of  the  complaint  and  the  evidence  in  support 
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of  it,  there  were  many  wrongs  to  be  righted.  The  matter 
had  not  passed  beyond  the  control  of  the  court.  It  had  con- 
stitutional authority,  or,  in  other  words,  jurisdiction  over 
such  subjects  and  of  the  parties.  Was  judicial  power  invoked 
in  a  proper  way, — one  which,  by  settled  principles,  it  was 
permissible  for  the  court  to  recognize  as  legitimate,  whether 
consented  to  by  the  adverse  party  or  not  ?  If  that  must  be 
answered  in  the  negative,  then,  irrespective  of  whether  the 
question  was  suggested  for  consideration  by  appellants,  and 
although  the  judgment  entered  may  be  binding  as  long  as 
it  stands,  the  trial  court  obtained  no  jurisdiction  of  the  sub- 
ject matter  of  the  litigation  and  its  decree  must  be  reversed 
on  that  ground.  The  rule  is  well  stated  in  12  Ency.  PL  & 
Pr.  120,  thus : 

"Every  power  exercised  by  any  court  must  be  found  in 
and  derived  from  the  law  of  the  land,  and  be  exercised  in 
the  mode  and  manner  prescribed  by  that  law.  If  the  court 
cannot  try  the  question  except  under  particular  conditions 
or  when  approached  in  a  particular  way,  the  law  withholds 
jurisdiction  unless  such  conditions  exist  or  the  court  is  ap- 
proached in  the  manner  provided,  and  consent  will  not  avail 
to  change  the  provisions  of  the  law  in  this  regard." 

This  and  other  courts  have  frequently  declared  that  prin- 
ciple this  way,  in  substance:  Where  the  circuit  court  pos- 
sesses jurisdiction  in  the  broad  sense  of  the  term,  but  ought 
not  to  exercise  it  in  the  way  invoked,  or  at  all  in  the  given 
circumstances,  it  should  be  deemed,  to  all  intents  and  pur- 
poses, except  in  the  sense  of  want  of  power  strictly  so  called, 
to  be  without  jurisdiction.  Where  it  ought,  regardless  of  the  , 
attitude  of  the  parties,  to  decline  to  act,  it  should  be  deemed, 
regardless  of  such  attitude,  not  to  have  jurisdiction  to  act. 
In  re  Klein,  95  Wis.  246,  70  N".  W.  64;  Burnham  v,  Norton, 
100  Wis.  8,  75  K  W.  304 ;  Scott  v.  Whitlow,  20  111.  310, 
312 ;  Curtiss  v.  Brown,  29  111.  201 ;  Williams  v.  Detroit,  2 
Mich.  660,  585 ;  People  ex  rel.  Davis  v.  Sturtevant,  9  N.  T. 
263;  Bangs  v,  DucJcinfield,  18  N.  T.  592;  People  ex  reh 
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Gaynor  v.  McKane,  78  Hun,  154,  28  N.  Y.  Supp.  981.  An 
examination  of  those  cases  will  demonstrate  that,  while  the 
term  "want  of  jurisdiction  of  the  subject  matter,"  strictly 
speaking,  refers  to  want  of  power,  in  most  cases  in  equity 
it  applies  either  to  whether  power  possessed  should  be  exer^ 
cised  at  all,  or  in  the  particular  way,  or  under  the  par- 
ticular circumstances;  and  in  all  of  such  cases  error  is 
deemed  to  be  judicial  in  the  sense  that  the  result  is  binding 
till  reversed  or  set  aside  in  some  proper  way.  When  there  is 
said  to  be  want  of  jurisdiction  in  such  cases,  the  idea  in- 
tended to  be  conveyed  is  that  "it  would  be  erroneous  to  exer- 
cise judicial  power,  and  the  decree  would  be  reversed  on  ap- 
peal." Curtiss  V.  Brown,  supra.  This  remark  was  made  in 
that  case : 

"We  often  find  the  jurisdiction  denied,  where  the  power 
exists,  but  ought  not  to  be  exercised,  and  in  this  sense  is  the 
word  'jurisdiction*  usually  used,  when  applied  to  courts  of 
chancery.  Where  there  is  a  want  of  power,  the  decree  is 
void  collaterally;  but  where  there  is  said  to  be  a  want  of 
jurisdiction  merely,  it  is  only  meant  that  it  would  be  erro- 
neous to  exercise  the  power,  and  the  decree  would  be  reversed 
on  appeal." 

In  Bangs  v.  DucTcinfield,  supra,  the  court  said:  , 

"There  are,  I  apprehend,  few  cases  in  which  the  position 
[that  the  decree  is  void  for  want  of  power]  could  be  affirmed 
in  respect  to  a  court  possessing  general  jurisdiction  in  law 
and  equity,  on  grounds  relating  to  the  subject  matter  of  the 
controversy." 

And  in  Williams  v.  Detroit,  supra,  the  rule  was  declared 
to  be  that : 

"When  the  subject  of  the  suit  is  embraced  under  any  of  the 
appropriate  heads  of  equitable  jurisdiction,  the  court  will 
take  cognizance  of  it,  notwithstanding  there  may  be  a  rem- 
edy at  law,  or  other  circumstances  exist,  which  would  induce 
the  court  to  refuse  to  entertain  jurisdiction  in  the  particular 
case,  unless  the  defendant  raises  the  objection  by  demurrer,, 
or  claims  the  benefit  in  his  answer." 
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The  foregoing  leads  to  this:  The  circuit  courts  of  this 
state  have,  under  the  constitution,  succeeded  to  all  the  ju- 
risdiction formerly  exercised  by  courts  of  law  and  courts  of 
chancery  as  well;  and  though  old  forms  of  enforcing  judicial 
remedies  have  been  abolished,  that  does  not  mean,  necessarily, 
that  the  remedies  have  been  abolished.  The  forms  have 
ceased  to  exist,  but  substituted  therefor  and  in  place  of  all 
we  have  one  form  of  remedy,  denominated  a  "civil  action.'* 
Sec.  2600,  Stats.  1898.  Whether  a  plaintiff  declares  in 
equity  or  at  law,  or  if  at  law  declares  in  respect  to  matters 
ordinarily  cognizable  by  a  court  of  equity,  so  long  as  the  sub- 
ject matter  is  within  the  power,  strictly  so  called,  of  the 
court  to  adjudicate  it,  does  not  generally  involve  any  ques- 
tion of  the  jurisdiction  of  the  subject  matter  or  question  of 
whether  the  complaint  states  a  cause  of  action,  or  any  other 
question  not  subject  to  waiver  by  failure  to  raise  it  by  de- 
murrer or  answer  or  which  is  not  so  waived  by  going  to  trial 
upon  the  merits  without  objecting  other  than  by  a  demurrer 
ore  tenus.  Becker  v.  Trickel,  80  Wis.  484,  50  K  W.  406 ; 
Sweetser  v.  Silher,  87  Wis.  102,  58  N.  W.  239 ;  Hoff  v.  Oh 
son,  101  Wis.  118,  76  N".  W.  1121.  The  question  of  whether 
principles  of  equity  jurisprudence  are  involved  in  such  a  case 
and  can  be  applied  therein,  involves  a  question  of  practice, 
strictly  speaking.  Martin  v.  Martin,  112  Wis.  314,  317,  87 
K  W.  232,  88  K  W.  215. 

Applying  the  foregoing  here,  there  is  good  ground  for  hold- 
ing that  there  is  no  jurisdictional  question  in  any  sense  of  the 
term  that  should  be  considered  at  this  stage  of  the  litigation, 
barring  the  subject  of  whether  the  statutes  (sees.  3216  and 
3239,  Stats.  1898)  in  effect  prohibit  an  action  being  reor- 
ganized as  this  was, — ^which  will  be  considered  later.  But, 
as  before  indicated,  a  departure  from  established  practice 
may  be  deemed  so  important  as  to  be  legitimately  regarded 
as  jurisdictional  error  to  the  extent  that,  though  not  avail- 
able to  avoid  the  judgment  as  the  result  of  an  excess  of 
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power,  it  may  be  raised  by  the  adverse  party  for  the  first 
time  on  appeal  as  a  ground  of  reversal,  or  the  court  may  and 
ought  to  take  notice  of  it — ^whether  insisted  upon  by  such 
adver3e  party  or  not,  and  even  if  such  party  expressly  waives 
it — and  reverse  the  judgment  upon  that  ground  alone.  That 
is  recognized  in  Livingston  v,  Livingston,  4  Johns.  Ch.  290, 
where  Chancellor  Kent  suggested  the  power  of  waiver  in 
such  cases  as  exercisable  as  a  general  but  not  as  a  universal 
rule.    In  Williams  v.  Detroit,  2  Mich.  560,  it  was  said: 

^Ti  is  obvious  there  must  be  exceptions  to  the  rule.  Other- 
wise, every  question  which  could  be  litigated  at  law,  might 
be  brought  into  a  court  of  chancery  for  adjudication,  if  both 
parties  should  consent  thereto.*' 

True,  and  so  any  number  of  questions  between  any  num- 
ber of  parties,  so  long  as  such  questions  were  proper,  in  any 
view,  for  judicial  determination,  might  be  so  presented,  and 
this  court,  notwithstanding  its  power  of  superintending  con- 
trol, would  be  powerless  to  compel  observation  of  those  or- 
derly methods  prescribed  by  the  unwritten  and  written  law 
as  the  embodiment  of  judicial  and  legislative  wisdom  for 
the  highest  attainable  degree  of  perfection  in  the  adminis- 
tration of  justice:  all  semblance  of  a  definite  system  woidd 
be  lost  sight  of  and  the  confusion  of  things  would  fatally  af- 
fect the  ability  of  trial  courts,  and  appellate  courts  as  well, 
to  arrive  at  the  real  truth  and  justice  of  disputed  matters 
with  due  regard  to  the  convenience  of  litigants  and  the  safe- 
guarding of  their  rights.  In  that  view  the  judicial  rule 
should  be  firmly  applied,  suggested  in  Meyer  v.  Oarthwaite, 
92  Wis.  571,  66  N.  W.  704,  and  Bumham  v.  Norton,  100 
Wis.  8,  75  N.  W.  304,  that  while  a  trial  court,  though  pos- 
sessing power  and  jurisdiction  in  the  general  sense,  ought 
not  under  the  circumstances  to  exercise  it,  such  exercise, 
whether  by  consent  of  the  parties  or  not,  is  to  be  deemed,  for 
the  purposes  of  a  reversal  upon  appeal,  akin  to  total  want  of 
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jurisdiction  of  the  subject  matter  in  the  broad  sense  of  the 
term. 

It  was  the  purpose  of  the  court  in  framing  the  question 
for  counsel,  to  draw  their  attention  upon  the  reargument  to 
the  suggestion  on  the  main  inquiry,  of  whether  the  circuit 
court  possessed  jurisdiction  of  the  subject  of  this  action  in  the 
sense  of  that  term  used  in  the  closing  lines  of  the  last  para- 
graph. From  the  arguments  of  counsel  it  is  not  clear  that 
they  fully  comprehended  the  import  of  the  question,  though 
the  numerous  points  presented  by  them  in  the  main  bear  more 
or  less  upon  the  vital  point  of  uncertainty  in  respect  thereto. 
Counsel  upon  the  side  of  appellants  do  not  wholly  agree  be- 
tween themselves  as  to  the  nature  of  the  defect  in  the  proceed- 
ings. It  is  referred  to  on  the  one  hand  as  a  defect  in  proced- 
ure, and  upon  the  other  as  a  total  want  of  jurisdiction  because 
in  eflFect  prohibited  by  statute.  Appreciating,  during  the  argu- 
ment, that  a  defect  in  a  mere  matter  of  procedure  is  generally 
waived  by  not  seasonably  insisting  upon  it,  and  that  it  does 
not  go  to  the  jurisdiction  of  the  subject  matter  other  than 
in  an  exceptional  sense,  circumscribed  within  very  narrow 
limits,  when  the  point  is  not  raised  specially  in  the  trial 
<50urt,  it  was  denominated  a  defect  in  jurisdiction  of  the  sub- 
ject matter,  because,  first,  judicial  power  over  the  subject, 
proper  to  be  litigated  in  this  form  of  action,  is  dependent 
upon  and  wholly  given  by  statute,  and  does  not  include  the 
matter  in  controversy;  and,  second,  the  proceedings  adopted 
for  vindicating  the  rights  claimed  to  exist  are  so  utterly  for- 
eign to  the  practice  of  courts  and  inconsistent  with  the  sta- 
tus of  the  parties  and  the  property  sought  to  be  recovered  in 
the  form  pf  money,  that  appellants  should  not  be  compelled 
to  submit  to  it,  nor  should  the  court  in  any  event  permit  it. 
This  latter  ground,  at  least,  is  within  the  domain  of  practice, 
but  suggests  such  an  abuse  of  it  as  to  amount  to-  a  defect  of 
jurisdiction  of  the  subject  matter,  under  the  doctrine  al- 
ready discussed. 
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To  support  the  proposition  last  suggested  it  is  insisted  that 
there  are  no  precedents  to  be  found  in  the  bookS;  of  any  suit 
exactly  like  this,  one  where  the  creditors  have  been  permitted, 
in  a  winding-up  action, — ^upon  its  being  alleged  that  the 
qourt's  receiver  and  others,  by  various  means,  including 
frauds  upon  the  court,,  have  converted  assets  of  the  insolvent 
to  their  own  use  under  the  forms  of  law,  in  part  execution  of 
a  collusive  agreement  entered  into  by  them  before  the  re- 
ceivership proceedings  commenced,  such  commencement  and 
the  final  payment  of  the  receiver  and  his  legal  assistants  for 
their  services  being  also  in  part  execution  of  such  agreement, 
which  in  the  whole  had  in  contemplation  the  conversion  of 
all  of  the  property  constituting  the  insolvent's  estate, — ^to 
make  such  alleged  guilty  parties  defendants  and  to  redress 
the  wrongs  comnodtted  by  them,  enforcing  by  means  of  money 
judgments  the  restoration  to  the  court's  control  for  the  bene; 
fit  of  creditors  of  an  equivalent  for  the  property  so  wrong- 
fully appropriated.  True,  the  suit  is  novel  in  character,  but 
BO  are  the  alleged  circumstances  giving  rise  thereto.  If,  be- 
fore a  court  of  equity  could  take  jurisdiction  of  a  principal 
subject,  complicated  by  numerous  incidental  matters  germane 
thereto,  it  were  always  obliged  to  test  its  authority  by  pre- 
cedent, in  any  other  sense  than  to  refer  thereto  as  illustrative 
of  principles  to  be  applied,  it  would  often  find  itself  incom- 
petent to  settle  a  controversy  without  a  multiplicity  of  suits 
or  to  grant  relief  at  aU  adequate  to  the  nature  of  the  case. 
The  scope  of  equity  jurisdiction  is  by  no  means  closely 
fenced  about  by  precedent.  It  it  were,  there  could  be  no  fur- 
ther development  to  meet  new  conditions  as  they  arise.  Cer- 
tain principles  in  equity  jurisdiction  are  established,  and 
dominate  in  the  administration  of  justice  in  that  field  with 
as  much  certainty  as  do  principles  upon  the  law  side,  so  to 
speak,  of  the  court.  But  mere  precedents  are  of  no  avail 
except  to  illustrate  the  extent  to  which  principles  have  been 
applied.     The  textwriters  disagree,  in  some  respects,  in  the 
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manner  of  stating  that  rule,  but  are  in  harmony  in  this: 
While  new  principles  are  not  to  be  added  to  those  long  es- 
tablished for  the  government  of  equitable  remedies,  the  rules, 
not  the  precedents,  are  to  control.  There  is  no  vitality  in 
precedents;  there  is  in  rules.  They  are  susceptible  of  ex- 
pansion along  every  line  necessary  to  reach  new  conditions. 
The  ingenuity  of  man  in  devising  new  forms  of  wrong  can- 
not outstrip  such  development.  In  all  situations  and  under 
all  circumstances,  whether  new  or  old,  the  principles  of  equity 
will  point  the  way  to  justice  where  legal  remedies  are  in- 
firm. Precedents  will  be  a  constant  guide,  but  never  a  bar. 
Where  a  new  condition  exists,  and  legal  remedies  afforded 
are  inadequate  or  none  are  afforded  at  all,  the  never-failing 
capacity  of  equity  to  adapt  itseK  to  .all  situations  will  be 
found  equal  to  the  case,  extending  old  principles,  if  neces- 
sary, not  adopting  new  ones,  for  that  purpose.  *  That  is  a  very 
old  doctrine.  It  will  be  found  declared  in  the  decisions  of 
this  and  other  courts.  Lord  Redesdale's  statement  of  it  in 
Bond  V.  Hopkins,  1  Sch.  &  Lef.  413,  429,  has  been  adopted 
by  eminent  textwriters  as  being  so  accurate  and  clear  as  to 
leave  little  or  no  room  for  improvement : 

"There  are  certain  principles,  on  which  courts  of  equity 
act,  which  are  very  well  settled.  The  cases  which  occur  are 
various ;  but  they  are  decided  on  fixed  principles.  Courts  of 
equity  have,  in  this  respect,  no  more  discretionary  power 
than  courts  of  law.  They  decide  new  cases  as  they  arise  by 
the  principles  on  which  former  cases  have  been  decided,  and 
may  thus  illustrate  or  enlarge  the  operation  of  those  prin- 
ciples ;  but  the  principles  are  as  fixed  and  certain  as  the  prin- 
ciples on  which  the  courts  of  common  law  proceed." 

So,  it  is  said,  grantable  relief  in  equity,  the  case  falling 
within  its  principles,  is  limited  only  by  the  primary  right 
and  those  so  germane  thereto  as  to  be  deemed  properly  con- 
nected therewith  for  the  purposes  of  the  litigation,  or  the 
primary  wrong,  including  those  incidental  thereto  and  proper 
to  be  redressed  therewith. 
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"It  has  never  placed  any  limitations  to  the  remedies  it 
can  grant,  either  with  respect  to  their  substance,  their  form, 
or  their  extent;  but  has  always  preserved  the  elements  of 
flexibility  and  expansiveness,  so  that  new  ones  may  be  in- 
vented, or  old  ones  modified,  in  order  to  meet  the  require- 
ments of  every  case,  and  to  satisfy  the  needs  of  a  progressive 
social  condition,  in  which  new  primary  rights  and  duties  are 
constantly  arising,  and  new  kinds  of  wrongs  are  constantly 
committed."    1  Pom.  Eq.  Jur.  §  111. 

Mr.  Pomeroy,  in  those  few  lines,  most  fittingly  pictured 
the  nature  and  scope  of  equity  power.  Though  no  precedent 
may  be  at  hand  in  a  given  situation,  since  principles  of 
equity  are  so  broad  that  the  wrong  involved  need  not  go 
without  a  remedy,  its  doors  will  swing  open  for  the  asking, 
and  a  new  precedent  be  made,  an  old  principle  again  being 
illustrated.  Applying  that  to  the  matter  in  hand,  if  it 
falls  within  some  one  of  the  well-recognized  heads  or  prin- 
ciples of  equity,  we  need  not  hesitate  to  sustain  the  jurisdic- 
tion of  the  circuit  court  because  there  are  no  precedents  to  go 
by,  even  if  the  claim  in  that  regard  be  borne  out  by  the 
facts. 

w 

The  conclusion  reached  in  the  last  paragraph  suggest:?  the 
next  subject  to  be  treated.  Does  the  matter  in  hand,  on  prin- 
ciple, belong  within  the  field  of  equity  jurisprudence  ?  That 
suggests,  as  a  minor  question.  What  is  the  dominant  purpose 
of  this  litigation?  That  is  governed  by  a  few  elementary 
principles.  It  is  the  settled  law  that  the  property  of  a  cor- 
poration in  a  state  of  suspension  because  of  insolvency,  con- 
stitutes a  trust  fund  for  the  benefit,  principally,  of  its  cred- 
itors, so  that  its  officers  cannot  deal  therewith  to  their  per- 
sonal advantage.  Their  status  in  such  circumstances  is  that 
of  trustees  for  the  creditors,  subject,  however,  to  their  right 
to  deal  with  the  property,  until  taken  into  the  possession  of 
the  court,  as  any  other  debtor  might  deal  with  his  property, 
excepting,  however,  the  disability  as  regards  special  benefits 
to  themselves.    Einz  v.  Tan  Dusen,  95  Wis.  503,  70  N.  W. 
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657;  SlacJc  v.  N.  W.  Nat.  Bank,  103  Wis.  57,  79  K  W. 
61;  Marvin  v.  Anderson,  111  Wis.  387,  87  N.  W.  226. 
TJntil   by   proper   proceedings   the   corporation   shall   have 
been  deprived  of  its  liberty  to  deal  with  its  creditors,  it 
may,  as  before  indicated,  pay  one  of  them  in  preference 
to  another;  but  when  so  deprived  by  the  remedy  of  se- 
questration, in  an  action  where  such  remedy  is  appropriate, 
the  effect  thereof  is  to  impress  upon  its  property  a  trust  for 
creditors,  subject  to  valid  liens  thereon,  and  any  interference 
with  such  property  thereafter  in  violation  of  the  trust  is  un- 
lawful.    In  such  circumstances  every  person  in  possession 
of  any  part  of  the  trust  property  is  in  a  proper  sense  a  trus- 
tee, and  subject  to.be  dealt  with  accordingly.     That  has  be- 
come elementary,     A  receiver,  appointed  by  the  court  to 
take  charge  of  such  property,  by  virtue  of  his  office  succeeds, 
for  the  benefit  of  creditors,  to  all  the  property  and  all  the 
causes  of  action  belonging  to  the  corporation,  in  its  right, 
and  to  all  corporate  property  transferred  by  it  in  fraud  of 
creditors,  the  transferee  participating  in  the  fraud,  in  the 
right  of  the  creditors  themselves ;  and  he  becomes,  as  holder 
thereof,  trustee  for  such  creditors.    High,  Receivers,  §  315. 
The  last-mentioned  feature  of  the  status  of  a  receiver  is 
not  always  recognized,  and  for  that  reason  it  is  sometimes 
suggested,  as  in  this  case,  that  the  right  to  recover  property 
transferred  by  a  corporation  in  fraud  of  creditors  is  a  right 
of  creditors  only, — does  not  pass  to  the  receiver  in  a  winding- 
up  proceeding,  and  cannot  be  vindicated  in  the  receivership 
action.     That  overlooks  the  fact  that  a  transfer  in  fraud  of 
creditors  is  deemed,  as  to  them,  to  leave  the  property  sub- 
ject to  their  claims  substantially  as  before,  that  such  prop- 
erty constitutes  a  part  of  the  trust  fund  for  general  cred- 
itors, and  as  the  entire  trust  must  necessarily  be  worked  out 
through  one  proceeding,  every  holder  of  property  of  the  cor- 
poration, and  every  holder  of  property  in  the  right  of  a  cor- 
poration, b\it  in  fraud  of  creditors,  is,  as  to  them,  the  po?- 
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sessor  of  a  part  of  the  fund,  and  is,  as  such,  a  trustee  and 
liable  to  account  as  such  in  the  action.  The  true  doctrine  on 
this  subject,  as  applied  to  an  insolvent  corporation  in  a  state 
of  suspension,  is  well  stated  in  Gluck  &  Becker  on  Beceivers 
of  Corporations,  §  58,  in  these  words: 

"Property — and  by  this  is  meant  any  conceivable  kind — 
may  have  gone  beyond  the  recall  and  reach  of  the  corpora- 
tion itself,  and  yet,  by  reason  of  the  fraud  practiced,  may 
still  be  subjected  to  the  claims  of  creditors  and  the  rights  of 
stockholders,  under  the  familiar  rule  that  fraud  vitiates 
nearly,  if  not  all  transactions.  Such  property,  so  far  as  the 
creditors  and  stockholders  are  concerned,  still  remains  a  part 
of  the  trust  estate  and  therefore  a  part  of  the  assets  of  the 
corporation.  There  is  no  sound  reason  why  the  court  can- 
not marshal  those  assets  as  well  as  other  assets  of  the  corpo- 
ration for  the  benefit  of  the  same  parties.*' 

See,  on  the  same  point,  Pittsburg  C,  Go.  v.  McMillin,  119 
K  Y.  53,  23  K  K  530;  Budd  v.  Robinson,  54  Hun,  347, 

7  X.  Y.  Supp.  535;  Oneida  v.  Thompson,  92  Hun,  16,  37 
N.  Y.  Supp.  889;  Cummings  v.  Am.  Q.  &  8.  Co.  87  Hun, 
598,  34  N.  Y.  Supp.  541 ;  Proctor  v.  Sidney  8.  B.  &  F.  Co. 

8  App.  Div.  42,  40  N.  Y.  Supp.  454;  Hayes  v.  Kenyon,  7 
R.  I.  142 ;  Monitor  F.  Co.  v.  Peters,  40  Ohio  St.  575 ;  Chi- 
cago &  A.  B.  Co.  V.  Fowler,  55  Kan.  17,  39  Pac  727 ;  Aleoo 
ander  v.  Relfe,  74  Mo.  495 ;  Thompson,  Corp.  §§  3562-3564; 
2  Morawctz,  Priv.  Corp.  867.  The  authorities  cited  are  to  the 
effect  that  all  the  assets  in  which  the  creditors  of  the  in- 
solvent corporation  are  entitled  to  share  equally,  whether  the 
same  are  under  the  control  of  or  have  passed  from  the  cor- 
poration, constitute  a  trust  fund,  and  every  one  holding  any 
part  of  the  same  in  the  capacity  of  a  trustee,  whether  of  an 
express  trust,  in  any  sense,  or  in  any  trust  capacity  known 
to  the  law,  may  be  charged  in  a  single  action  for  the  con- 
servation of  the  whole  for  the  use  of  all  the  beneficiaries. 

Much  has  been  written  on  the  subject  under  discussion  in 
recent  years,  but  nothing  has  been  really  added  to  what  was 


19]  JANUAKY  TERM,  1904.  239 

Harrigan  v.  Gilchrist,  121  Wis.  127. 

decided  in  Eurlhut  v.  Marshall,  62  Wis.  690,  22  N.  W.  852, 
which  followed  the  decisions  in  New  York  under  a  statutory 
system  similar  to  ours.  The  court  there  said,  in  effect,  that 
in  a  suit  of  this  kind  all  officers,  directors,  stockholders  and 
all  other  persons  who  shall  have  taken  and  carried  away  and 
converted  property  or  funds  of  the  corporation  wrongfully, 
are  trustees  for  the  corporation,  and  remotely  for  creditors, 
and  may  be  compelled  in  the  winding-up  suit  to  account 
therefor  as  parties  defendant.  In  the  recent  case  of  Will- 
iams V.  Brewster,  117  Wis.  370,  93  N.  W.  479,  all  previous 
cases  on  the  subject  were  collated  and  discussed.  It  would 
seem  a  work  of  supererogation  to  go  over  the  subject,  or  any 
branch  of  it  again.  It  is  sufficient  to  state  the  doctrine,  which 
is  as  old  as  the  system  found  in  our  statutes  and  long  ante- 
dates its  adoption  here.  Such  doctrine  is  this:  The  pri- 
mary purpose  of  a  suit  being  to  wind  up  an  insolvent  corpo- 
ration and  distribute  its  assets  ratably  among  its  creditors, 
the  enforcement  of  all  liabilities  of  officers  and  stockholders 
to  the  corporation,  whether  created  by  law  or  otherwise,  and 
all  liabilities  of  directors  and  stockholders  to  creditors  cre- 
ated by  law,  are  germane  to  the  main  purpose  of  the  litiga- 
tion and  not  only  may  be  joined  therewith  as  a  part  thereof 
under  the  established  rules  of  equity  jurisdiction,  but,  under 
the  scheme  of  the  Code  for  working  out  the  various  "liabili- 
ties in  which  creditors  of  a  corporation  as  a  class  are  inter- 
ested, must  be  so  joined,  and  the  liabilities  of  all  others  to 
creditors,  of  a  trust  nature,  may  be  so  joined. 

The  rule  which,  independently  of  the  statute,  charges  an 
officer  of  a  corporation  who  has  dissipated,  vn-ongfuUy,  a  part 
of  the  trust  fimd  as  a  trustee  thereof  and  renders  him  liable 
to  account  accordingly  as  a  party  defendant  in  the  action, 
must,  of  necessity,  charge  any  other  person  who  has  obtained 
property  of  a  corporation  in  fraud  of  creditors  as  a  trustee 
thereof.  So  far  as  they  are  concerned,  the  property  belongs 
to  the  trust  fund  for  the  payment  of  the  debts  of  the  corpo- 
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ration  the  same  in  the  one  case  as  in  the  other.  The  fact 
that  in  the  one  case  the  liability  is  to  the  corporation  primar- 
ily, and  in  the  other  primarily  to  the  creditors,  makes  no 
dijBFerence.  The  winding-up  suit  is  to  be  regarded  as  im- 
pounding all  such  liabilities  for  the  benefit  of  all  the  cred- 
itors. If  that  were  not  so,  while  creditors  as  a  class  were 
participating  in  the  distribution  of  the  assets  acquired  in  the 
right  of  the  corporation,  individual  creditors  would  be  en- 
forcing liabilities  of  persons  not  officers  of  the  corporation 
who  obtained  property  from  it  in  fraud  of  its  creditors.  The 
orderly  way,  and  the  only  way  consistent  with  our  system, 
as  the  court  has  repeatedly  declared,  is  to  treat  all  who  have, 
as  to  creditors,  directly  or  indirectly  obtained  possession  of 
corporate  property  wrongfully,  as  liable  to  account  therefor 
as  parties  defendant,  after  the  manner  of  trustees. 

Some  difficulty  has  seemed  to  exist  in  determining  who  are 
and  who  are  not  proper  parties  defendant  in  such  a  suit 
according  to  the  foregoing  doctrine,  because  of  the  use  of 
the  term  in  Hurlhut  v,  Marshall,  "if  the  officers,  directors 
or  stockholders,  or  any  one  else  have,"  etc.,  conveyed  or  car- 
ried away  any  part  of  the  trust  fund ;  and  the  language  in 
Arthur  V.  Willhs,  44  Minn.  409,  413,  46  N.  W.  851,  "The 
proceedings  are  intended  to  be  so  elastic  as  to  be  susceptible 
of  development  during  their  successive  stages  of  progress,  as 
to  reach  not  only  all  the  corporate  assets,  but  also  all  liabil- 
ities of  stockliolders  and  others  so  far  as  necessary  for  the 
payment  of  creditors."  That  language  was  used  in  respect 
to  the  proper  parties  to  bring  into  the  litigation  as  defend- 
ants. No  serious  difficulty  need  be  experienced  when  it  is 
comprehended  that  the  subject  of  the  litigation  in  the  whole 
is  the  gathering  in  of  the  parts  of  a  trust  fund  and  the  ad- 
ministration of  such  fund,,  and  that  the  theory  is  that  the  fund 
is  impressed  with  the  trust  for  all  purposes  of  the  suit  as 
soon,  at  least,  as  sequestration  has  been  effected,  and  till  the 
same  is  turned  over  to  tho  court  or  its  officers  the  holders 
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thereof  are  in  the  nature  of  trustees  and  liable  to  account  as 
such.  This,  of  course,  does  not  include  mere  debtors  of  the 
corporation.  Keither  the  language  in  Hurlbut  v.  Marshall, 
nor  that  in  Arthur  v.  Willius,  was  intended  to  be  so  under- 
stood. If  it  were  otherwise,  some  evidence  thereof  would 
be  found  in  subsequent  cases.  The  result  of  the  decisions 
on  this  branch  of  the  case  leads  to  the  conclusion  that,  all  the 
liabilities  in  this  litigation  are  legitimately  to  be  considered 
as  parts  of  one  trust  fund  held  for  the  time  being  by  many 
persons  chargeable  therewith  as  trustees,  the  whole,  when 
gathered  into  the  control  of  the  court,  to  be  distributed 
among  the  creditors  of  the  defendant  corporation  as  cestuis 
que  trustent;  that  none  of  the  persons  charged  occupy  the 
status  of  mere  creditors  of  the  corporation  or  of  any  one  else. 
We  have  now  reached  a  point  where  it  seems  that  when 
this  litigation  started  and  when  it  was  reorganized  into  its 
present  form,  the  subject  to  be  dealt  with  in  a  physical  sense 
was  a  trust  fund.  There  was  then  a  trust.  There  were  trus- 
tees holding  the  trust  fund  subject  to  the  order  or  decision  of 
the  court, — ^to  that  extent  equitably,  in  any  event,  bound  to 
execute  the  trust  There  were  creditors,  a  class  of  persons 
who  were  the  equitable  owners  of  the  trust  property — cestuis 
que  trustent  within  well-settled  principles — equally  inter- 
ested in  the  primary  right  to  have  the  trust  fully  executed. 
Where  was  to  be  found  the  remedy  to  enforce  that  right? 
Unity  of  procedure  was  necessary  to  avoid  a  multiplicity  of 
suits.  The  right  was  purely  of  an  equitable  character.  Does 
it  not  follow,  necessarily,  that  the  only  jurisdiction  to  cope 
adequately  with  the  matter  was  that  of  equity  t  The  doctrine 
is  elementary,  that  where  the  remedial  right  is  equitable  the 
remedy  is  in  equity  anc^  nowhere  else.  So  the  administra- 
tion of  trusts  was,  as  a  rule,  never  entertained  by  courts  of 
law.  Their  machinery  and  methods  are  entirely  inadequate 
for  the  purpose.  Equity  jurisdiction  is  exclusive  in  such  mat- 
Vol.  121— 16 
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ters  in  the  absence  of  any  statutory  regulation  of  the  matter. 
22  Ency.  PL  &  Pr.  91 ;  1  Perry,  Trusts,  §  17. 

"All  actions  for  the  establishment  of  the  fiduciary  rela- 
tion, for  the  execution  and  enforcement  of  trusts,  or  of  the 
obligations  arising  out  of  the  trust  relation,  and  for  the  in- 
vestigation and  adjustment  of  differences  between  the  par- 
ties to  a  trust,  are  within  the  exclusive  jurisdiction  of 
equity,"  except  as  modified  by  statute  or  special  rules  of 
court.  "This  rule  includes,  not  only  express  trusts,  but  also 
trusts  arising  by  implication  of  law/'  2*  Beach,  Trusts  and 
Trustees,  §  750. 

It  is  not  to  be  understood  by  the  foregoing  that  no  action 
can  be  maintained  by  a  cestui  que  trust  in  any  circumstances 
against  a  trustee  of  any  sort  except  in  equity.  Such  actions 
may  be  brought,  are  brought,  under  a  very  great  variety  of 
cases.  The  purpose  thereof,  though,  is  not  to  establish  and 
administer  or  enforce  a  trust.  That  is  a  special  field  of  juris- 
dictional activity  which  originated  and  took  its  form  in  courts 
of  chancery  and  has  always  been  deemed  peculiarly  a  func- 
tion of  such  courts.  In  27  Am.  &  Eng.  Ency.  of  Law 
(1st  ed.)  271,  the  law  on  the  subject,  deduced  from  a  multi- 
tude of  authorities,  is  stated  thus : 

"The  execution  and  enforcement  of  trusts  and  trust  obli- 
gations, the  adju^stment  of  disputed  rights  under  them,  the 
investigation  and  settlement  of  accounts  between  parties  in 
confidential  relations,  the  establishing  of  the  existence  of  a 
fiduciary  relationship,  are  questions  which  fall  naturally 
within  the  primary  and  exclusive  jurisdiction  of  chanceiy 
courts.'' 

What  has  been  said  would  seem  to  conclusively  answer  in 
the  affirmative  the  inquiry  as  to  whether  the  subject  of  this 
action,  in  its  entirety,  must  be  classed  as  one  governed  by 
principles  of  equity,  and  be  dealt  with  in  the  manner  at- 
tempted, unless  the  long  line  of  decisions  of  this  court  in  re- 
spect to  the  matter,  pertaining  to  winding-up  suits,  either 
were  wrongly  decided  or  do  not  extend  to  persons  not  officers 
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or  stockholders  of  the  corporation  who,  wrongfully  as  to  cred- 
itors, have  become  possessed  of  the  trust  fund  or  some  part 
thereof  so  that  they  may  be  charged  with  liability  therefor 
as  defendants  in  the  action ;  or  unless  bringing  into  the  liti- 
gation, as  defendants,  the  receiver  and  his  alleged  guilty  par- 
ticipants in  the  wrongs  complained  of,  as  they  were  brought 
in,  and  the  litigation  of  the  alleged  matters  in  respect  to  them, 
was  a  fatal  invasion  of  a  statutory  proceeding  or  such  a  preju- 
•dicial  departure  from  established  methods  of  dealing  with 
such  matters  as  to  require  the  court  to  condemn  the  proceed- 
ings as  fatally  tainted  with  jurisdictional  error. 

We  have  now  arrived  at  a  point  where  propositions  sug- 
gested by  counsel  for  appellants  challenge  special  attention. 
The  following  are  so  dependent  upon  one  of  them  that  they 
can  best  be  considered  together : 

A  winding-up  suit  under  the  Code,  with  the  sequestration 
feature,  is  a  new  remedy  given  by  statute. 

Being  purely  statutory  and  in  derogation  of  the  common 
law,  the  legislative  enactment  authorizing  it  should  be  strictly 
construed. 

There  is  no  power  of  sequestration  independent  of  the  stat- 
ute. Such  being^he  case,  every  feature  of  this  suit  for  which 
justification  cannot  be  foimd  in  the  statute,  evinces  a  juris- 
•dictional  defect. 

If  the  first  of  such  propositions  falls,  all  must  fall  with  it. 
True,  without  disclaiming  judicial  power  in  the  matter,  it  is 
laid  down  by  textwriters,  and  in  many  judicial  opinions,  that 
the  general  jurisdiction  of  courts  of  equity,  independently 
of  the  statutes,  does  not  extend  to  the  sequestration  of  the 
property  of  a  corporation, — its  destruction,  so  to  speak,  as 
regards  the  exercise  of  its  franchise.  High,  Eeceivers,  §  288. 
But  the  remedy  by  sequestration,  as  formerly  understood,  is 
not  a  suit,  but  a  means  in  a  suit,  ancillary  in  character,  of 
rendering  the  purposes  of  the  litigation  effective,  like  the 
remedy  by  attachment  in  an  action  at  law;  or  it  was  a  means 


244         SUPREME  COURT  OF  WISCONSIN,       [Apk 

Harrlgan  t.  Oilchrist.  121  Wis.  127, 

to  enforce  a  decree  in  eqxdtyi  like  an  execution  to  enforce  a 
judgment  at  law.  The  instrument  formerly  used  was  the 
writ  of  sequestration.  It  has  been  superseded  or  rendered 
useless^  in  most  jurisdictions  at  least,  in  this  country,  by  a 
statutory  method  of  sequestration,  but  the  name  and  the  nat- 
ure of  the  remedy  have  not  been  changed*  It  is  not  improb- 
able that  the  old  method  of  sequestration  could  yet  be  re- 
sorted to  if  necessary.  Many  courts  in  this  country  have  so 
held,  and  some  have  held  to  the  contrary.  A  full  discussion 
of  the  subject  may  be  found  in  the  text  and  note  thereto  in 
19  Ency.  PL  &  Pr.  542.  We  need  not  go  into  the  question. 
It  is  enough  for  the  matter  in  hand  that  the  right  of  seques- 
tration in  a  suit  of  this  kind,  either  under  the  statute  or  in* 
dependently  thereof,  according  to  the  holdings  of  this  court 
on  the  subject  since  1860,  at  least,  exists;  that  it  goes  only  to 
ousting  the  corporation  from  the  possession  and  control  of  its 
assets ;  and  that  the  remedy  is  not  necessary  nor  used  in  re- 
spect to  any  of  the  numerous  liabilities  to  creditors  in  such 
an  action,  which  the  corporation  itself  could  not  enforce.  No 
one  on  reflection,  it  would  seem,  would  venture  to  assert  that 
the  rights  of  creditors  of  an  insolvent  corporation  to  treat  its 
property  as  a  trust  fimd  primarily  for  their  benefit,  and  to  a 
remedy  in  equity  to  administer  the  trust,  are  dependent  on 
the  statutory  remedy  or  any  other  remedy  of  sequestration. 
The  trust-fund  doctrine  itself  is  purely  a  judicial  creation. 
3  Thompson,  Corp.  §  2951.  That  author  suggests,  as  the 
originator  of  it,  Mr.  Justice  Stokt,  and  the  occasion  of  its 
incorporation  into  the  jurisprudence  of  this  country,  or 
the  initiation  thereof,  the  decision  in  Wood  v,  Dummer,  3 
Mason  (TJ.  S.)  308,  decided  in  1824. 

Can  there  be  any  doubt  that,  if  there  were  no  statutory  aid 
in  the  matter,  courts  of  equity  would  have  power  to  deal  with 
any  kind  of  a  trust  fund,  effectually  protecting  the  inter- 
ests of  all  parties  therein,  and  in  a  single  action  bringing 
all  of  them  before  the  court  t    There  is  no  such  thing  under 
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the  statute,  nor  was  there  at  common  law,  as  a  suit  or  ao-^ 
tion,  so  to  speak,  of  sequestration.  There  was  and  is  a  ju- 
dicial remedy  in  equity  to  enforce  a  trust  in  favor  of  cred- 
itors respecting  the  property  of  an  insolvent  corporation,  and 
in  aid  thereof  we  have  the  sequestration  remedy  afforded  by 
the  statute.  This  court  early  took  most  advanced  groimd  on 
the  subject  of  whether  the  equity  power  of  the  court  in  such 
matters  was  dependent  upon  the  statute.  Adler  v.  Milwau- 
Jcee  P.  B.  Mfg.  Co^  18  Wis.  67 ;  Nazro  v.  Merchants'  Mut 
Ins.  Co.  14  Wis.  295 ;  Coleman  v.  White,  14  Wis.  700 ;  Mer- 
chants* Bank  v.  Chandler,  19  Wis.  434;  Terry  v.  Chandler, 
23  Wis.  456.  At  the  time  of  the  early  decisions  the  only  sug- 
gestion in  the  statutes  of  a  remedy  to  sequestrate  the  property 
of  a  corporation  was  by  petition  to  the  court  in  an  action 
after  the  return  of  an  execution,  upon  the  judgment  therein, 
unsatisfied.    The  statute  read  as  follows : 

"Whenever  a  judgment  shall  be  obtained  against  any  cor- 
poration incorporated  under  the  laws  of  this  state,  and  an 
execution  issued  thereon  shall  have  been  returned  unsatis- 
fied, in  whole  or  in  part,  upon  the  petition  of  the  person  ob- 
taining such  judgment,  or  his  representatives,  the  circuit 
court  within  the  proper  county  may  sequestrate  the  stock, 
property,  things  in  action,  and  effects  of  such  corporation, 
and  may  appoint  a  receiver  of  the  same.*'  Sec.  18,  ch.  148, 
R.  S.  1858. 

When  Adler  v.  Milwaukee  P.  B.  Mfg.  Co.  was  before  the 
court,  it  was  insisted  that  the  statutory  method  of  obtaining 
sequestration  was  exclusive,  and  that  it  was  not  by  action,  but 
by  petition.  Some  uncertainty  existed  as  to  whether  the  stat- 
ute on  the  subject  was  sufficiently  definite  to  be  enforcible. 
'  This  court,  after  a  thorough  review  of  the  subject,  held  as  in- 
dicated in  the  following  language: 

"From  this  view  of  the  general  powers  of  courts  of  equity 
to  manage  and  control  the  affairs  of  failing  and  bankrupt 
corporations  it  becomes  a  matter  of  very  little  practical  im- 
portance whether    .    .    •    sections  18  and  19  of  chapter  148 
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of  the  revision  of  1868  [now  sec.  8216,  Stats.  1898]  are 
operative  or  not  If  operative  they  are  in  afltamance  of  the 
law  as  it  was  previously  understood ;  if  inoperative,  no  sub- 
stantial change  is  occasioned.  If  they  can  be  enforced,  they 
only  go  to  strengthen  the  powers  which  courts  of  equity  here- 
tofore possessed,  to  remove  doubts,  and  to  render  the  rules 
by  which  such  proceedings  are  governed  more  stable  and  un- 
deviating." 

Our  statute  was  adopted  verbatim  from  New  York,  and  the 
courts  there  early  held  that  a  bill  in  equity,  according  to  the 
practice  in  vogue  in  this  state  since  the  decision  of  the  case 
to  which  we  have  referred,  was  proper,  irrespective  of  the  stat- 
ute on  the  subject.  The  same  difficulty  was  experienced  there 
as  here,  in  respect  to  the  real  purpose  of  the  statute  makers, 
as  wiH  be  found  by  reference  to  Judson  v,  Rossie  O.  Co.  9^ 
Paige,  698.  In  High,  Keceivers,  §  298,  the  statutory  remedy, 
so  called,  of  sequestration  is  referred  to  as  a  "right  which 
is  given  by  statute  in  many  if  not  in  most  of  the  states ;  and 
it  may  be  regarded  as  an  extension  or  enlargement  of  the  gen- 
eral jurisdiction  of  courts  of  equity."  It  will  be  noted  that 
in  the  early  case  decided  in  this  state  it  was  held  that  the  stat- 
ute did  not  give  any  right  not  possessed  before.  In  Hanson 
V.  Davison,  73  Minn.  454,  461,  76  N.  W.  254,  under  a  sys- 
tem the  same  as  ours,  the  court  referred  to  the  statutes  on  the 
subject  in  effect  thus : 

They  indicate  and  regulate  to  some  extent  the  remedy^ 
leaving  to  the  court  the  duty  of  making  it  effectual  by  an  ap- 
plication of  the  principles  of  equity  jurisprudence: 

We  should  say  in  passing,  that  after  the  early  decisions  in 
this  state  were  made,  to  which  we  have  referred,  the  statute 
was  changed  by  adding  the  word  "action"  after  the  word 
"petition"  so  as  to  make  the  same  conform  to  the  judicial 
policy  of  the  state. 

Enough  has  been  said  on  this  subject  to  indicate  clearly 
that  it  long  since  ceased  to  be  an  open  question  here,  as  to 
whether  the  sequestration  feature  of  our  statutes  in  respect 
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to  insolvent  corporations  is  anything  more  than  an  aid  to  the 
power  previously  possessed  by  courts  of  equity,  if  even  that. 
It  has  been  common  to  speak  of  a  winding-up  suit  as  a  stat- 
utory action,  but  that  came  about  because  of  statutory  features 
or  aids :  by  no  means  because  the  remedy  afforded  creditors, 
to  treat  the  property  of  an  insolvent  corporation  and  other 
liabilities  as  a  trust  fund  for  their  benefit,  was  originated 
by  statute. 

Counsel  for  appellants  say  that  the  plaintiffs  could  act  only 
in  the  right  of  the  receiver,  and  as  he  could  not  pursue  the 
winding-up  action  they  have  not  the  capacity  to  do  so.  That 
proposition  primarily  goes  to  the  legal  capacity  to  sue,  and 
would  have  been  good  ground,  if  true,  for  a  demurrer  to  the 
amended  complaint.  Since  no  such  demurrer  was  interposed, 
and  the  defect,  if  there  be  one,  appears  on  the  face  of  the  com- 
plaint, it  was  of  course  waived.  Mair  v.  Dodsov,  14  Wis. 
279;  Smith  v.  PecJcham,  39  Wis.  414;  Wood  v.  Union  O. 
C.  B.  Asso.  63  Wis.  9,  22  K  W.  756. 

Viewing  the  proposition  in  its  jurisdictional  aspect — that 
of  whether  the  reorganization  of  the  action  so  as  to  permit  it 
to  proceed  as  it  did  was  such  a  violation  of  established  prac- 
tice that  it  should  be  condenmed  on  that  ground  alone — ^we 
are  unable  to  perceive  why  respondents  should  not  pursue  the 
winding-up  action  because  the  receiver  could  not.  Counsel 
cite  to  our  attention  authorities  to  the  effect  that  a  receiver 
cannot  institute  a  winding-up  action ;  that  if  a  receiver  sues 
in  the  progress  of  administering  his  trust,  as  he  obviously  may 
in  many  situations,  he  must  use  the  same  remedies  as  any 
other  party.  That  is,  if  the  cause  of  action  is  equitable  he 
must  sue  in  equity,  and  if  at  law  he  must  institute  a  legal 
action ;  that  a  receiver  cannot  prosecute  for  the  collection  of 
a  penalty  upon  an  official  bond  of  the  person  whose  property 
he  is  appointed  receiver  of,  because  the  creditors  are  not  ben- 
eficially interested  in  such  a  penalty,  and  that  a  winding-up 
suit  must  be  brought  by  one  entitled  by  statute  to  bring  it. 
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How  any  of  those  propositions,  if  correct,  support  the  idea 
that  because  a  receiver  cannot  prosecute  a  winding-up  action 
the  creditor  cannot,  is  not  perceived.  The  logic  indulged  in 
by  counsel  would  seem  to  be  that  because  a  party  not  entitled 
to  prosecute  a  particular  suit  is  not  entitled  to  do  so,  the  party 
so  entitled  cannot  Certainly,  we  are  not  called  upon  at  this 
late  day  to  declare  that  creditors  of  an  insolvent  corporation 
may  institute  an  action  to  administer  its  property  primarily 
for  their  benefit,  and  use  therein  all  the  machinery  provided 
by  law  to  make  such  action  effective,  including  that  for  se- 
questering the  corporate  property, — ^taking  it  from  the  cor- 
porate control  into  that  of  the  court  The  receiver  never  in- 
stitutes such  an  action,  nor  does  he  prosecute  it,  except  in  the 
name  of  the  creditors,  by  their  consent,  and  imder  the  order 
of  the  court  The  action  is  the  creditors'  action,  when  brought 
by  them,  from  start  to  final  judgment,  the  purpose  thereof 
being  to  bring  all  the  property  of  the  corporation,  and  all 
property,  whether  belonging  to  the  corporation  or  not,  to 
which  its  creditors  on  the  basis  of  equality  have  a  right  to 
look  for  the  payment  of  their  debts,  into  one  fund,  and  to 
administer  the  same  primarily  for  their  benefit  It  may, 
and  necessarily  must,  be  pursued  to  the  end  by  the  equitable 
owners  of  the  fund.  The  fact  that  the  receiver  cannot  pursue 
the  action  only  argues  that  the  creditors  may  and  must  In 
their  names  the  trust  fund  must  be  brought  under  the  control 
of  the  court.  If  a  judgment  in  the  action  for  the  recovery  of 
property  or  its  value  be  entered,  it  is  to  be  executed  in  the 
names  of  the  plaintiffs,  not  that  of  the  receiver,  the  proceeds, 
however,  remaining  under  the  control  of  the  court  The  office 
of  the  receiver  is  administrative  from  beginning  to  end. 
Lyman  v.  C.  7.  R.  Co.  59  Vt  167, 180, 10  AtL  346.  He  can 
institute  suits  which  appertain  to  such  duties.  The  creditors 
cannot,  without  violating  established  practice,  bring  such 
suits.  So  it  seems  that  the  cestuis  que  trustent,  the  creditors, 
and  the  receiver,  have  separate  and*  well-defined  spheres  of 
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action.  All  that  appertain  to  the  establishment  and  enforce- 
ment of  the  trust  belong  in  that  of  the  former;  all  that  ap- 
pertain to  the  mere  administration  thereof  belong  in  that 
of  the  latter.  So  to  say  that  becauso  a  receiver  cannot  insti- 
tute or  prosecute  an  action  of  this  kind  the  creditor  cannot, 
is  clearly  a  non  sequitur. 

Again  it  is  said  that  a  person  colluding  with  the  receiver 
in  wasting  the  trust  fund  cannot  be  made  a  party  to  a  suit 
originally  commenced,  and  called  to  account  in  that  way: 
(a)  because  there  is  no  authority  for  such  practice  in  the 
statutes;  (b)  because  the  receiver  is  not  a  trustee  for  cred- 
itors; (c)  because  only  specific  property  could  be  followed 
in  any  event,  and  that,  as  shown  by  the  complaint,  not  being 
attainable,  there  is  no  remedy.  We  will  consider  each  of  such 
propositions. 

a.  We  have  already  shown  that  the  statute  is  not  a  limita- 
tion upon  the  equity  power  of  the  court  to  enforce  a  trust 
where  the  subject  of  the  trust  is  the  property  of  the  insolvent 
corporation.  It  is  rather  an  extension  of  such  power,  if  any 
were  needed,  so  that,  under  general  principles  of  equity  juris- 
prudence, in  a  suit  to  establish  a  trust  or  to  enforce  it,  every 
person  holding  any  part  of  the  trust  fund  in  the  capacity  of 
a  trustee  in  any  legitimate  sense,  may  be  made  a  party  defend- 
ant.   We  need  not  look  into  the  statute  for  authority  to  do  so. 

b.  The  idea  that  the  receiver  is  not  a  tnistee  for  creditors 
seems  to  have  no  merit.  It  springs  from  the  idea  that  a  re- 
ceiver is  the  agent  of  the  court — "the  arm  of  the  court,"  as 
the  term  is  often  used.  But  he  is  not  the  trustee  for  the  court 
in  any  legitimate  sense.  Neither  the  court  nor  its  receiver  has 
any  real  interest  in  the  property  to  be  administered.  The 
legal  title  which  vests  in  the  receiver  is  in  trust,  not  for  the 
court,  but  for  those  having  the  equitable  title,  who,  in  a  case 
of  this  kind,  obviously,  are  primarily  the  creditors.  So,  while 
he  represents  the  court  in  the  sense  that  he  derives  his  power 
from  the  court  and  acts  for  the  court,  he  represents  all  the 
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parties  entitled,  primarily  or  otherwise,  to  the  trust  fund,  and 
is  a  trustee  for  them,  and  is  so  treated  in  all  the  authorities. 
Atchison  v.  Davidson,  2  Pin.  48 ;  Henning  v,  Raymond,  SS 
Minn.  303,  29  If.  W.  132;  Haxton  v.  Bishop,  3  Wend.  13^ 
Curtis  V.  Leavitt,  15  N.  Y.  9,  44;  Libhy  v,  Rosekrans,  55 
Barb.  202 ;  High,  Receivers,  §  314 ;  Beach,  Beceivers,  §  667 ;. 
23  Am.  &  Eng.  Ency.  of  Law,  1065.  The  law  on  this  ques- 
tion, as  it  is  found  generally  laid  down  in  the  books,  is  not 
anywhere  more  tersely  stated  than  in  the  early  case  decided 
in  this  court  and  above  cited,  where  it  is  said:  "The  property, 
to  all  intents  and  purposes,  is  the  property  of  the  creditors; 
and  the  receiver  holds  the  property  and  assets  in  trust  for  the 
creditors,  as  the  agent  of  the  court." 

c.  We  fail  to  see  how  the  doctrine — ^that  when  trust  prop- 
erty has  lost  its  identity  as  such  and  there  is  no  property  into 
which  it  can  be  traced  and  which  can  be  said  to  presently  in- 
clude it,  when  there  is  no  specific  thing  which  can  be  pointed 
to  as  the  subject  of  the  trust,  in  a  controversy  between  the 
beneficiary  and  debtor  of  the  trustee  for  the  payment  of  his 
claim  out  of  such  debtor's  property,  the  trust  must  be  deemed 
to  have  perished  with  the  destruction  of  the  identity  of  the 
subject  thereof — changes  the  -status  of  such  beneficiary  as  re- 
gards such  property  to  that  of  a  mere  creditor,  as  held  in 
Nortotuck  8.  Co.  v.  Flanders,  87  Wis.  237,  58  N.  W.  383 ; 
nor  how  the  general  doctrine,  tliat  when  trust  property  has 
changed  in  form  so  as  to  be  impossible  of  identification  the 
cestui  que  trust  cannot  claim  any  specific  thing  as  forming 
the  subject  of  the  trust, — applies  to  this  case,  or  leads  to  the 
conclusion  that  a  destruction  of  the  subject  of  the  trust  ter- 
minates the  trust  relation  not  only  as  to  the  property  but  as 
to  the  beneficiary.  True  the  court,  in  the  Nonotuch  Case, 
quoted  with  approval  from  Little  v,  Chadwick,  151  Mass. 
110,  23  X.  E.  1005,  these  words:  "^Vhen  trust  money  be- 
comes so  mixed  up  with  the  trustee's  individual  funds  that  it 
is  impossible  to  trace  and  identify  it  as  entering  into  some 
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specific  property,  the  trust  ceases.  The  court  will  go  as  far 
as  it  can  in  thus  tracing  and  following  trust  money ;  but  when, 
as  a  matter  of  fact,  it  cannot  be  traced,  the  equitable  right  of 
the  cestui  que  trust  to  follow  it  fails."  But  the  words  "the 
trust  ceases,"  and  the  words,  "the  equitable  right  of  the 
cestui  que  trust  to  follow  it  fails,"  refer,  not  to  the  destruc- 
tion of  the  trust  relation  when  once  established  between  the 
trustee  and  the  cestui  que  trust,  and  disability  of  the  latter  to 
compel  the  former  to  account,  but  to  disability  to  claim  any 
specific  property  as  constituting  the  subject  of  the  trust.  The 
trust  fails  only  in  respect  to  there  being  property  impressed 
by  a  trust  and  recoverable  in  specie.  It  would  be  a  strange 
doctrine  to  promulgate,  that  a  trustee,  by  destroying  the  trust 
fund,  could  thereby  terminate  his  trust  in  all  respects  and  the 
cestui  que  trust  have  neither  a  remedy  to  reach  the  specific 
property,  nor  one  to  compel  the  trustee  as  such  to  account  for 
the  value  thereof.  We  assume,  when  counsel  say  there  is  no 
remedy,  that  they  mean  there  is  no  remedy  in  equity.  They 
cannot  mean  that  there  is  no  remedy  at  all.  The  mere  state- 
ment of  the  matter  would  seem  to  so  exhibit  the  infirmity  of 
the  proposition  suggested  as  to  leave  little  justification  for 
further  considering  it.  Property  impressed  with  a  trust  re- 
tains its  character  in  that  regard  in  the  hands  of  the  trustee 
regardless  of  any  change  in  form  which  leaves  the  identity  of 
it  in  any  legitimate  sense  discoverable,  and  also  in  the  hands 
of  any  other  person  claiming  under  the  trustee,  with  notice  of 
the  trust,  till  such  trust  shall  have  been  executed.  27  Am.  & 
Eng.  Ency.  of  Law  (1st  ed.)  262,  and  cases  cited;  Perry, 
Trusts,  §  823.  Trust  relations  once  created,  as  regards  tlie 
personal  element,  sunuve  the  wrongful  removal  of  the  sub- 
ject of  the  trust  in  any  way  beyond  the  reach  of  the  bene- 
ficiary. The  latter  may,  by  judicial  proceedings,  enforce  an 
accounting  by  the  trustee  for  the  full  value  of  the  property 
wasted  or  otherwise  wrongfoiUy  converted.  The  uniform  rule 
as  to  administrators,  executors,  receivers,  and  trustees,  in 
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^neral,  is  to  charge  them  with  the  trust  fund  and  require 
them  to  account  for  it  or  its  value.  Barker  v.  Barker,  14 
Wis,  181;  Williams  v.  Williams,  55  Wis.  300, 12  N.  W.  465, 
13  N.  W.  274;  Simmons  v.  Oliver,  74  Wis.  633,  43  N.  W. 
661 ;  Oliver  v.  Piatt,  3  How.  333 ;  Lathrop  v.  Bampton,  31 
CaL  17.  True,  the  liability  of  the  trustee,  when  there  is  no 
trust  properly,  is  personal,  and  he  may  be  sued  at  law.  True, 
idso,  there  are  authorities  to  the  effect  that  the  right  is  strictly 
legal  and  the  remedy  legaL  Lathrop  v.  Bampton,  supra. 
But  the  better  rule,  it  seems,  is  that  the  cestui  que  trust  may 
always  sue  in  equity  for  an  accounting.  Perry,  Trusts,  §  843. 
But,  in  any  event,  when  the  liability  is  germane  to  a  principal 
•cause  of  action  which  is  equitable,  as  in  this  case,  it  is  en- 
forcible  as  a  part  of  a  single  subject  matter. 

The  point  is  made  that  the  suit,  as  reorganized,  was  to  re- 
cover upon  a  cause  of  action  soimding  in  tort,  and  that  such 
matters  are  not  within  equity  jurisdiction.  The  conclusive 
answer  to  that  is  that  the  cause  of  action  as  to  each  of  the 
parties  here  is  for  an  accounting,  not  for  damages.  Whether 
the  recoveries  went  beyond  the  cause  of  action  does  not  go  to 
the  subject  we  now  have  under  consideration.  Dunphy  v. 
Kleinsmith,  11  Wall.  610,  upon  which  counsel  rely,  supports, 
so  far  as  it  goes,  their  claim  that  appellants  may  be  made  to 
restore  to  the  trust  fund  whatever  they  wrongfully  obtained 
from  it. 

Appellants  put  great  confidence  in  the  proposition  that  the 
<5reditors  have  no  right  of  action  against  the  receiver.  Why 
the  cestuis  que  trustent  have  not  the  same  right  to  a  suit  in 
•equity  to  enforce  a  trust  when  the  receiver  is  the  trustee  and 
the  court  appointing  permits  or  orders  that  he  be  proceeded 
against  that  way,  as  in  case  of  any  other  trustee,  is  difficult 
io  understand.  Coimsel  upon  neither  side  of  the  case  have 
produced  any  authority  directly  upon  the  question.  That  au- 
thorities are  difficult  to  find  in  respect  to  the  matter  is  not  to 
'be  wondered  at,  since  the  remedy  by  summary  proceedings 
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before  the  court  for  an  accounting,  and  an  action  thereafter 
upon  the  receiver's  bond,  if  necessary,  are  the  usual  methods 
adopted  to.  redress  a  wrong  committed  by  a  receiver.  While 
it  is  true  that  the  court  may  compel  the  receiver  to  account 
at  any  time,  and  in  any  manner  it  sees  fit,  not  transcending 
the  limits  of  judicial  discretion,  and  true  that  he  is  not  a  liti- 
gant in  the  action  unless  legitimately  made  so, — ^he  is  the 
agent  of  the  court  still,  being  trustee  for  the  creditors  as  we 
have  seen,  and  under  the  control  of  the  court.  Why  may  not 
the  court,  then,  adopt  the  method  resorted  to  in  this  case 
under  the  peculiar  circumstances  disclosed  in  the  complaint  ? 
That  it  was  within  judicial  power  to  do  so,  unless  for  some 
reason  judicial  discretion  was  abused,  follows  necessarily 
from  the  fact  that  the  trial  judge  in  such  a  matter  is  not  lim^- 
ited  to  any  particular  method.  The  fact  that  the  usual  course 
is  to  cite  the  receiver  before  the  court  without  the  use  of  any 
process,  strictly  so  called,  does  not  argue  that  he  cannot  be 
compelled  by  such  a  process  to  appear,  as  he  undoubtedly 
may  be.  The  fact  that  the  disputed  matters  upon  the  re* 
ceiver*s  account  are  usually  tried  by  the  court  in  a  summary 
way,  or,  if  complicated,  they  are  referred  to  a  master  and 
passed  upon  by  the  court  upon  the  coming  in  of  his  report, 
does  not  argue  very  strongly  that  the  court  might  not  cause 
issues  to  be  framed  in  respect  thereto  and  tried  as  ordinary 
issues  are  tried  before  the  court ;  and  that  even  an  advisory 
verdict  of  a  jury  might  be  taken  if  deemed  proper  by  the 
court,  cannot  well  be  doubted.  The  dearth  of  decided  cases 
as  to  such  matters  only  evidences  that  the  control  of  a  court 
of  equity  over  its  receiver,  and  the  manner  in  which  he  shall 
account,  is  so  absolute  that  whatever  proceeding  may  have 
been  adopted  from  time  to  time  in  such  matters,  the  instances 
are  extremely  rare  where  any  one  has  ventured  to  question 
it,  and  in  such  instances,  so  far  as  we  can  discover,  not  suc- 
cessfully. 

In  Akers  v.  Teal,  66  Ga.  302,  it  was  held  that  the  general 


^54  SUPREME  COURT  OF  WISCONSIN.      [Apb. 

Harrigan  v.  Gilchrist,  121  Wis.  127. 

power  of  a  court  of  equity  as  to  a  receiver's  account  extends 
to  even  requiring  a  formal  trial  of  issues,  but  that  the  re- 
ceiver is  not  entitled  to  a  jury  trial  as  a  matter  of  right,  in 
the  absence  of  a  special  statute  creating  it.  In  23  Am.  & 
Eng.  Ency.  of  Law,  1061,  a  rule  is  deduced  from  the  au- 
thorities cited,  and  stated  thus: 

"A  receiver  is  directly  responsible  to  the  court  by  which 
he  was  appointed,  and  is  accountable  in  such  manner,  or  to 
such  persons,  as  the  court  may  direct ;"  and  such  court  "may^ 
in  its  discretion,  require  him  to  account  at  any  time." 

In  Schench  v.  Ingraham,  6  Hun,  397,  the  facts  were  these: 
In  a  suit  to  wind  up  a  partnership,  the  partnership  assets 
came  into  the  possession  of  a  receiver  appointed  for  that  pur- 
pose. In  the  settlement  of  his  account,  by  false  representa- 
tions made  to  the  court  respecting  the  amount  of  labor  per- 
formed by  hira  and  his.  attorneys  in  the  administration  of 
the  trust  fund,  an  order  was  obtained  allowing  them  $6,218 
out  of  a  total  fimd  of  $8,415.04.  The  entire  fimd  was  dis- 
tributed by  order  of  the  court.  The  creditors  commenced  an 
independent  action  in  equity  to  annul  the  order  upon  the 
ground  of  fraud.  Such  creditors  had  not  become  parties  to 
the  original  action.  Issues  were  joined  in  the  second  action, 
and  upon  a  trial  thereof  the  complaint  was  dismissed  upon 
the  merits.  The  plaintiffs  appealed.  In  the  right  of  the 
plaintiffs  in  such  action  a  motion  was  then  made  in  the  orig- 
inal suit  to  have  the  order  set  aside  and  vacated,  and  the  mo- 
tion was  denied.  An  appeal  was  then  taken  from  both  the 
judgment  in  the  creditors'  action  and  the  order  in  the  re- 
ceivership action.  On  the  appeal  the  judgment  in  the  cred- 
itors' action  was  affirmed  on  the  merits,  but  it  was  held  that, 
were  the  evidence  sufficient  to  sustain  the  allegations  of  fraud, 
the  judgment  would  be  reversed.  The  appeal  as  to  the  order 
was  successful.  It  was  reversed  upon  the  ground  that  suffi- 
cient was  shown  upon  the  motion  to  establish  that  it  was 
fraudulently  obtained.     The  court  directed  the  appellants  to 
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be  made  parties  to  the  proceedings  in  the  receivership  action, 
and  that  the  order  awarding  to  the  receiver  compensation  for 
liis  services  and  expense  of  legal  assistance,  and  distributing 
the  residue  of  the  trust  property  and  discharging  him,  should 
be  vacated.  We  do  not  find  that  this  case  has  been  disturbed 
in  the  courts  of  New  York.  It  would  indicate  that  an  order 
obtained  by  fraudulent  representations  to  the  court,  settling 
a  receiver's  account  and  distributing  the  trust  property,  may, 
if  the  court  having  jurisdiction  of  the  matter  permits,  be  set 
aside  in  an  equitable  action  brought  in  the  same  court  by  a 
person  interested  in  such  fimd;  and  that  in  such  action  all 
the  guilty  participants  in  the  fraud  may  be  made  to  account. 
We  need  not  apply  the  doctrine  of  that  case  further  than  to 
hold  that  the  action  in  which  the  receiver  was  appointed 
being  still  pending,  and  the  jurisdiction  of  the  court  to  vacate 
the  order  still  perfect,  it  may  be  vacated  on  motion,  and  an 
issue  then  be  raised  in  the  action  covering  the  matter  of  the 
:account,  and  tried.  The  particular  manner  of  causing  the 
issue  to  be  formed  being  within  the  discretion  of  the  court, 
some  serious  prejudice  to  the  rights  of  the  aaverse  parties 
must  needs  be  shown  to  warrant  condemning  the  one  adopted 
^s  jurisdictional  error. 

Monitor  F.  Co.  v.  Peters,  40  Ohio  St.  575,  is  another  in- 
stance of  a  court  entertaiiiing  an  independent  action  in  equity 
to  coerce  its  receiver  to  do  his  duty.  The  decision  was 
grounded  on  the  idea  that  creditors  are  entitled  to  have  the 
trust  fund  out  of  which  they  are  to  obtain  their  pay,  if  at 
all,  promptly  administered,  and  that,  though  the  ordinary 
method  of  enforcing  that  right  is  by  proceeding  in  the  re- 
ceivership action,  the  discretionary  power  of  the  court  over 
the  matter  is  sufficient  to  permit  such  right  to  be  vindicated 
in  an  independent  action.  Counsel  seem  to  concede  here  that 
if  such  is  the  case,  the  power  in  that  regard  is  broad  enough 
to  accomplish  the  same  thing  by  making  the  defendant  re- 
fipond  as  a  party  in  an  action  wherein  he  is  accountable. 
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Mills  V.  Boss,  57  N.  T.  Supp.  680,  is  cited  to  otir  atten- 
tion. The  facts  there  were  these :  A  receiver,  by  order  of  the 
court,  paid  out  the  fund  in  his  hands.  Persons  claiming  to 
be  the  real  owners  thereof,  and  that  it  was  obtained  from  the 
receiver  wrongfully,  brought  an  independent  action  against 
the  persons  so  acquiring  it  to  recover  the  same,  and  it  was 
held  that  the  action  was  not  maintainable ;  that  the  plaintiffs 
should  have  sought  relief  in  the  receivership  action.  We 
are  unable  to  discover  anything  in  the  decision  militating 
against  the  right  of  a  court  to  allow  its  receiver  to  be  pro- 
ceeded against  in  the  action  in  which  he  was  appointed,  if  it 
sees  fit, 

Clapp  V.  Clapp,  7  !N".  Y.  Supp.  495,  is  cited  to  our  atten- 
tion as  indicating  that  the  practice  adopted  in  this  case  was 
entirely  wrong.  A  careful  analysis  of  the  case  shows  that 
it  is  rather  against  appellants'  position  than  in  favor  of  it. 
The  facts  were  these :  A  receiver  having  been  guilty  of  mis- 
feasance and  nonfeasance  to  the  prejudice  of  creditors,  to 
whom  the  property  he  was  appointed  to  take  possession  of 
and  administer  primarily  belonged,  was  induced  to  resign  his 
trust  and  surrender  the  property  in  his  possession  to  a  suc- 
cessor without  any  legal  proceedings  to  that  end.  A  successor 
was  appointed.  The  order  entered  in  respect  to  the  matter 
designated  a  referee  to  state  the  predecessor's  accounts  with 
the  trust  property  and  to  ascertain  what  allowance  should  be 
awarded  him  for  expenses  and  services,  and  what  payments 
he  had  received.  In  advance  of  the  coming  in  of  the  report 
he  turned  over  to  his  successor  all  the  trust  property  in  hand. 
He  made  a  claim  for  a  balance  due,  of  $15,995.15  for  ex- 
penses, commissions,  and  services.  On  the  hearing  before  the 
referee  the  creditors  were  parties  and  were  fully  heard.  The 
referee  allowed  $9,762.62.  Thereupon  the  new  receiver  paid 
$5,000  upon  such  allowance.  There  was  proof  before  the 
referee  of  gross  mismanagement  of  the  trust,  both  by  acts  of 
commission  and  omission.     The  court  upon  the  coming  in 
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of  the  report  changed  the  oonclusions  of  the  referee  in  a 
radical  manner.  One  of  the  changes  consisted  in  this :  Upon 
the  ground  that  the  receiver  failed  to  collect  certain  claims 
which  he  ought  to  have  collected^  and  failed  in  other  respects 
to  perform  ^  duty^  to  the  great  prejudice  of  the  creditors, 
whereby  greater  loss  to  the  trust  fund  was  suffered  than  the 
total  amount  due  such  creditors,  he  was  peremptorily  ordered 
to  pay  the  claims  of  such  creditors,  aggregating  over  $12,000. 
The  idea  entertained  by  the  court  was  that  the  amount  of  the 
uncollected  claims  should  be  counted  as  losd  regardless  of  the 
fact  that  the  title  to  such  claims  passed  to  the  new  receiver 
upon  his  appointment,  and  regardless  of  whether  they  were 
collectible  by  such  receiver  or  not.  There  was  no  proof  be- 
fore the  referee  or  the  court  as  to  the  collectibility  of  such 
claims.  Upon  appeal  it  was  held  that  the  deposed  receiver 
was  liable  to  account  for  the  full  amount  of  all  loss  caused 
by  his  mismanagement,  but  only  upon  proof  being  produced 
establishing  the  amount  thereof;  that  since  a  new  receiver 
was  appointed,  the  liability  was  to  him,  the  whole  matter  to 
be  worked  out  through  that  channel,  and  that  he  possessed 
title  to  the  xmcollected  claims  and  title,  to  the  liability  of 
the  old  receiver  to  account  for  the  loss  caused  by  him.  "It 
is  to  him,*'  said  the  court,  "that  he  [the  old  receiver]  has 
become  accountable,  inasmuch  as  the  latter  has  been  placed 
in  his  own  relation  to  the  creditors  who  are  seeking  pay- 
ment, out  of  this  estate,  of  the  debts  owing  to  them."  1  N. 
Y.  Supp.  926.  The  order  of  the  court  below  was  reversed, 
with  directions  to  such  court  to  send  the  matter  to  a  referee 
to  determine  the  amount  of  loss  to  the  estate  caused  by  the 
misconduct  of  the  ex-receiver,  giving  the  creditors  interested 
full  opportunity  to  be  heard,  a  final  order  to  be  entered  upon 
the  coming  in  of  his  report  in  accordance  with  the  opinion 
of  the  court 

The  foregoing  history  is  not  taken  from  7  N".  T.  Supp. 
495,  referred  to  by  counsel    The  opinion  there  was  delivered 
Vol.  121—17 
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upon  a  reargwment  It  cannot  well  be  understood  without 
being  read  in  connection  with  the  opinion  given  when  the 
case  was  in  fact  decided.  Clapp  v.  Clapp,  1  N.  Y.  Supp. 
919.  From  such  history  it  will  be  seen  that  the  liabilities 
claimed  against  the  receiver  here  are,  in  the  main  at  least, 
within  the  principle  of  that  decision.  The  idea  advanced 
by  counsel,  with  supporting  authorities,  that  for  whatever 
the  receiver  lost  by  negligence  or  fraud  he  is  only  personally 
liable  to  the  creditors  in  an  action  at  law,  or  that  there  is  no 
liability  at  all  because  a  destruction  of  the  trust  fund  ends 
the  trust,  and  the  idea  that  the  only  liability  for  the  breach 
of  trust  is  on  the  receiver's  bond,  do  not  seem  to  have  oc- 
curred to  or  been  appreciated  by  the  learned  court  that  made 
the  decision.  Every  expression  in  the  opinion  and  every  con- 
clusion reached  is  in  strict  harmony  with  the  liability  of  the 
receiver  here  as  claimed  upon  the  face  of  the  complaint.  The 
practice  adopted  there  in  settling  the  receiver's  account  was 
by  trial  before  the  referee.  Whether  a  trial  in  some  other 
way  would  have  been  permissible  is  not  adverted  to  in  any 
respect.  The  practice  adopted,  of  assuming  that  assets  have 
been  lost  merely  because  not  collected  in  money  as  they  should 
have  been  by  the  ex-receiver,  notwithstanding  the  title  there- 
to has  passed  to  the  new  receiver  and  notwithstanding  they 
may  be  convertible  into  money  by  him,  was  condemned.  There 
being  a  receiver,  through  whom  the  rights  of  the  creditors 
could  be  worked  out,  the  practice  of  requiring  the  old  re- 
ceiver to  make  good  the  loss  caused  by  him  by  compensating 
the  creditors  directly,  was  condemned.  The  practice  chal- 
lenged here  by  counsel,  as  we  have  seen,  that  the  unf aithfiil 
receiver  is  liable  to  respond  to  a  trustee  for  the  creditors  to 
the  extent  of  the  full  amount  the  trust  property  has  by  his 
mismanagement  been  diminished,  was  approved.  The  prac- 
tice of  forming  and  trying  issues  in  that  regard,  giving  to 
creditors  a  full  opportunity  to  be  .heard  in  respect  thereto, 
they  being  deemed  the  real  parties  in  interest,   was   ap- 
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proved.  All  these  principles,  on  the  reargiiment,  were  af- 
firmed, the  court  using  the  language  quoted  by  counsel  as 
supporting  their  contention  that  the  creditors  have  no  cause 
of  action  and  cannot  have  one  in  the  circumstances  of  this 
case: 

"What  was  left  against  the  appellant  [the  old  receiver, 
after  he  delivered  to  his  successor  the  pi'operty  on  hand] 
was  a  liability  to  account  for  and  pay  over  to  his  successor 
80  much  as  the  estate  had  been  diminished  or  lost  by  his  in- 
attention, carelessness,  or  misconduct.  And  no  authority 
has  been  found  or  cited  imposing  any  greater  degree  of  lia- 
bility than  this  upon  him.  To  that  extent  he  should  .  .  . 
indemnify  this  estate  for  the  loss  it  has  sustained  through 
his  mismanagement  and  misconduct.  But  before  any  fur- 
ther proceedings  can  be  had  for  the  payment  of  the  loss  so 
sustained,  it  must  be  ascertained  by  proof  showing  how  far 
the  assets  diminished  in  value,  or  were  lost,  owing  to  the 
misconduct  of  appellant  as  receiver.  The  proceeding  in  the 
end,  so  far  as  he  may  be  liable  in  case  of  his  nonpayment 
of  the  amoimt  in  this  manner  to  be  proved  against  him,  will 
be  one  for  his  punishment  by  way  of  contempt." 

The  court,  as  will  readily  be  seen,  used  the  expression  with 
reference  to  the  proceedings  in  that  case,  that  "before  the 
court  should  compel  the  old  receiver  to  pay  any  sum  of 
money  on  account  of  the  loss  sustained  by  creditors  through 
his  mismanagement,  the  amount  of  the  loss  should  be  ascer- 
tained," That  is,  of  course,  sound.  The  respondents  pro- 
ceeded here  in  harmony  therewith.  The  court  further  said 
that,  the  amount  of  the  receiver's  liability  having  been  as- 
certained upon  a  trial  of  the  i^sue  before  the  referee,  and  the 
finding  in  that  regard  affirmed,  and  he  having  refused  to  pay 
the  same,  the  proceeding  to  enforce  payment  is  "one  for  his 
punishment  by  way  of  contempt."  That  certainly  is  the 
usual  way  of  enforcing  a  judicial  order  for  the  payment  of 
money.  It  is  an  unwarranted  conclusion  to  draw  therefrom, 
however,  that  judicial  power  cannot  be  exercised  in  any  other 
manner.     The  learned  court  did  not  sav  that  it  could  not. 
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We  certainly  cannot  hold  that  a  person^  possessed  of  ample 
property  within  the  reach  of  the  court  to  pay  a  sum  of 
money  ordered  by  it  to  be  paid  by  him,  can  successfully 
defy  it  to  enforce  its  order  other  than  by  contempt  proceed- 
ings. The  constitutional  power  of  circuit  courts,  as  we  have 
seen,  extends  to  the  use  of  any  writ  necessary  to  "carry  into 
effect  their  orders,  judgments  and  decrees.''  It  may  use  a 
writ  of  fi.  fa.,  or  any  other  known  to  the  law,  which  is  appro- 
priate, or  even  frame  a  new  one  if  no  old  one  is  sufficient. 
Since  the  policy  of  our  law  is  against  imprisonment  for  debt, 
it  would  seem  that  no  legitimate  objection  can  be  raised 
by  the  wrongdoer  because  his  liability  is  enforced  by  a  mere 
judgment  for  money  collectible  by  execution  instead  of  an 
order  or  judgment  in  form  requiring  payment  of  money, 
enforcible  by  contempt  proceedings.  So  it  seems,  as  indi- 
cated at  the  outset,  that  instead  of  Clapp  v.  Clapp  sustaining 
counsel's  position  that  in  the  circumstances  ctf  lihis  case 
there  is  not,  and  cannot  be,  any  cause  of  action  in  favor,  of 
creditors,  it  supports  the  very  opposite,  except  as  regards  the 
mere  matter  of  practice  here  adopted,  of  compelling  the  re- 
ceiver and  his  associate  wrongdoers  to  account  to  the  court 
for  the  benefit  of  the  creditors  and  at  their  suit  as  parties 
in  the  action ;  and  that  is  not  condemned  in  any  way,  so  far 
as  we  can  discover,  since  the  holding  that  the  account  should 
be  made  to  the  new  receiver  as  the  representative  of  the 
creditors,  instead  of  to  them  directly  as  a  dass,  the  money 
recovered  to  be  paid  into  court  and  distributed  according  to 
the  court's  order,  is  grounded  on  the  fact  that  lihere  was  a 
receiver  standing  in  the  place  of  the  creditors,  to  whom  an 
accounting  could  be  made.  It  is  inferable  from  the  court's 
opinion  that,  if  the  amount  of  the  liability  had  been  properly 
established  in  the  trial  before  the  referee,  the  order  for  the 
payment  thereof  directly  to  the  creditors  in  accordance  with 
their  respective  equitable  interests  therein,  instead  of  to  the 
receiver  for  them,  would  not  have  been  deemed  a  prejudicial 
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<leparture  from  the  regular  order  of  judicial  administration 
in  such  matters.  We  have  spent  much  time  on  this  case  be- 
cause of  the  great  importance  appellants'  counsel  seem  to 
attribute  thereto  in  support  of  their  views,  while,  as  indi- 
cated, to  us  it  is  more  in  harmony  with  lie  views  of  respon- 
dents' counsel 

A  number  of  cases  are  cited  to  our  attention,  holding  that 
proceedings  must  be  had  in  the  receivership  action  to  settle 
the  receiver's  account  before  action  is  maintainable  upon  his 
bond.  We  are  unable  to  see  how  the  decisions  or  the  expres- 
sions made  therein  throw  any  light  on  the  point  under  dis- 
cussion. This  quotation  is  made  from  Gluck  &  Becker,  Re- 
ceivers, 414: 

"If  he  owes  a  duty  to  a  creditor  of  the  corporation  and  he 
fails  or  omits  to  perform  that  duty,  the  trust  estate  will  not 
be  made  chargeable  for  such  neglect  of  duty  if  the  loss  has 
been  sustained  by  the  creditor,  but  the  liability  of  the  re- 
ceiver will  rest  entirely  upon  his  personal  undertaking,  and 
can  only  be  enforced  in  a  court  of  law." 

Taking  that  literally,  the  absurdity  of  it  is  suqh  that  no 
comment  thereon  would  seem  to  be  necessary.  The  idea  that 
the  only  remedy  of  a  creditor  of  a  corporation,  whose  prop- 
erty is  in  the  hands  of  a  receiver,  for  misfeasance  or  non- 
feasance in  his  office  to  the  injury  of  such  creditor,  is  an  ac- 
tion at  law,  has  no  support  in  principle  or  authority.  The 
textwriter  did  not  mean  that,  though  his  language  might  well 
be  taken  that  way,  without  careful  consideration,  as  indicated 
by  the  use  thereof  by  the  learned  counsel  for  appellants.  The 
author  based  the  text  on  Oaehle  v.  Snowden,  56  Md.  345. 
Counsel  cite  the  same  case,  and  it  seems  without  appreciating 
what  is  really  there  decided,  which  is  that  the  violation  of  a 
purely  personal  obligation  incurred  by  a  receiver  to  a  cred- 
itor— such  as  a  failure  by  the  former  to  file  the  latter's  claim 
left  with  him  for  that  purpose,  whereby  the  claim  is  lost — 
-does  not  create  any  liability  of  the  former  as  trustee,  to  be  re- 
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dressed  in  equity  or  at  all;  that  it  is  a  mere  negligent  act,  to  be 
redressed,  if  at  all,  the  same  as  if  committed  by  any  other 
person  to  whom  the  claim  might  be  intrusted  for  placing  it 
on  file.  The  court  said  it  was  the  duty  of  the  creditor  to  file 
his  claim  with  the  court,  not  with  the  receiver.  It  will  be 
readily  seen  that  the  decision  is  sound,  but  very  far  re- 
moved from  any  question  involved  here. 

The  proposition  of  counsel,  that  there  is  no  cause  of  ac- 
tion against  a  receiver  in  favor  of  the. creditors,  pursuable 
in  the  winding-up  action  in  the  circumstances  of  this  case, 
has  better  support  in  Boyd  v.  MuL  F.  Asso.  116  Wis.  165, 
90  N.  W.  1086,  94  N.  W.  171,  than  anywhere  else,  or  than 
any  authority  cited  to  our  attention  by  counsel,  so  far  as 
appears,  or  any  which  we  can  discover.  It  is  confidently  as- 
serted that  such  decision  really  rules  this  case  on  such  prop- 
osition in  favor  of  appellants,  if  adhered  to.  That  action 
was  reorganized  very  much  as  this  was.  The  difference  be- 
tween the  two  is  this :  There  a  new  receiver  was  appointed, 
who  was  by  order  of  the  court  joined  with  the  creditors,  while 
here  the  action  was  ordered  to  proceed  in  the  name  of  the 
creditors  alone.  The  question  there,  as  to  whether  the  ex- 
receiver  could  be  required  to  account  by  action,  was  not 
raised  by  counsel  nor  referred  to  in  the  opinion.  It  seems 
to  have  been  taken  for  granted  that  he  could  be  so  required, 
if  the  court  so  ordered.  It  was  held  that  a  good  cause  of 
action  was  stated  in  the  complaint  against  such  ex-receiver  in 
favor  of  his  successor,  but  that  it  was  solely  the  cause  of  ac- 
tion of  the  latter;  that  the  creditors  had  no  cause  of  action 
against  him,  while  they  did  have  a  cause  of  action,  well 
stated  in  the  complaint,  for  winding  up  the  corporation  and 
administering  its  property  as  a  trust  fund  for  the  benefit  of 
creditors,  in  which  all  parties  holding  parts  of  such  trust  fund 
were  properly  made  defendants  in  order  to  reduce  all  to  the 
possession  of  the  court,  represented  by  its  receiver,  for  the 
benefit  of  creditors.     The  liability  of  Smith  was  made  up  of 
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two  elements:  $281.73  alleged  to  have  been  fraudulently 
paid  him  by  the  officers  of  the  corporation  before  the  receiv- 
ership action  was  commenced,  he  being  a  guilty  participant 
in  the  fraud;  and  $500  and  other  sums  not  specified,  lo^t 
or  wasted  by  him  through  nonfeasance  or  misfeasance  in  tlio 
performance  of  his  duties  as  receiver.  That  the  liability  of 
the  old  receiver  for  whatever  it  was  worth  was  an  asset,  so 
to  speak,  of  the  trust  fund,  was  not  and  of  course  could  not 
well  be  questioned.  But  as  the  court, — perhaps  without  that 
careful  consideration  of  the  matter  that  might  have  been 
given  thereto,  that,  however,  not  being  apparent  at  the  time 
of  the  decision, — ^held  the  title  to  the  liability  to  be  legal 
in  character,  to  be  vested  in  the  new  receiver  and  enforcible 
only  by  him  in  an  action  legal-  or  equitable  in  form,  it  was 
decided  that  the  two  causes  of  action — one  in  favor  of  the 
new  receiver  against  the  ex-receiver,  and  the  creditors'  ac- 
tion against  the  other  defendants — were  improperly  united. 
From  the  foregoing  analysis  of  the  situation  it  will  be  seen 
that  the  legal  title  to  the  right  against  the  old  receiver  as 
such,  and  that  against  him  by  reason  of  his  having  obtained 
moneys  of  the  corporation  by  fraud  before  his  appointment, 
were  no  more  vested  in  the  new  receiver  than  the  title  to 
anything  else  forming  a  part  of  the  corporate  assets,  and 
that  the  equitable  right  to  such  liability  was  in  the  creditors 
of  the  corporation  the  same  as  the  right  to  any  other  of  the 
numerous  liabilities  which  they  were  entitled  to  have  mar- 
shalled into  the  possession  of  the  court  in  the  form  of  money 
for  the  payment  of  their  debts.  As  to  the  $281.73,  the  old 
receiver,  upon  principles  well  established,  might  have  been 
made  a  defendant  at  the  time  the  action  was  commenced. 
He  was  properly  made  a  defendant  as  to  that  part  of  the 
trust  fund  which  he  came  to  the  possession  of  after  he  was 
appointed  receiver,  and  which  he  wrongfully  retained,  if 
any  one  so  circumstanced  was  properly  joinable,  imless  the 
fact  that  he  was  answerable  to  the  court  therefor  in  a  sum- 
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mary  way,  after  the  maimer  generally  adopted  for  compel- 
ling receivers  to  account,  was  exclusive.  If  that  feature  of 
his  case  precluded  the  creditors  from  proceeding  against 
him  by  action,  so  it  did,  likewise,  the  new  receiver.  The 
latter,  in  the  performance  of  his  administrative  duties,  had 
a  right  to  institute  proceedings  to  compel  the  old  receiver  to 
account.  The  creditors,  as  equitable  owners  of  the  property 
misappropriated  by  the  old  receiver,  had  the  same  right 
In  either  case,  money  produced  would  form  a  part  of  the 
trust  fund  in  the  hands  of  the  new  receiver.  Neither  the 
receiver  nor  the  creditors  had  a  right,  strictly  speaking,  to 
a  remedy  by  action  against  the  old  receiver.  Both  had  a 
right  to  the  ordinary  remedy  against  him.  That  either  did 
not  have  a  right  to  the  extraordinary  remedy  in  such  cases 
of  a  civil  action,  if  the  court  was  willing  or  ordered  its  re- 
ceiver to  be  charged  in  that  way,  unless  to  permit  such  a 
proceeding  would  be  an  abuse  of  judicial  discretion,  would 
be  difficult  to  maintain.  It  seems  that  the  creditors  did  have, 
as  part  of  the  primary  purpose  of  that  action,  the  right  to 
join  the  old  receiver  and  call  him  to  account  for  the  money 
fraudulently  obtained  by  him  before  the  receivership  suit 
was  commenced,  without  the  permission  of  the  court  except 
as  to  time  of  bringing  him  in,  and  the  right  to  join  him  as 
to  the  wrongful  use  of  the  trust  fund,  by  the  court's  permis- 
sion, imless  such  practice,  as  before  indicated,  must  be 
deemed  so  prejudicial  to  the  rights  of  parties  and  the  or- 
derly conduct  of  judicial  proceedings  as  to  be  regarded  as 
jurisdictional  error. 

The  conclusion  from  the  foregoing  is  that,  while  it  is  true 
that  creditors  in  the  circumstances  of  those  in  this  case  have 
no  right  of  action  against  the  court's  receiver,  using  the  term 
in  the  sense  of  a  civil  action  pursuable  as  a  matter  of  abso- 
lute right,  they  have  a  wrong  to  be  redressed,  either  by  a 
civil  action  or  by  a  special  proceeding  to  be  instituted  by 
them;  and  since  the  court  has,  within  the  boundaries  of  a 
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broad  discretionary  authority,  the  right  to  say  how  such  re- 
dress shall  be  accomplished,  circumstances  may  justify  a  pro- 
cedure in  the  form  of  a  civil  action,  the  parties  being  ar- 
ranged according  to  their  interests;  and  if  the  court  orders 
that  pr6cedure  to  be  adopted,  then  the  creditors  may  be  said 
to  have  a  right  of  action  against  the  receiver. 

Counsel  urge  upon  our  attention  these  propositions:  (a) 
The  court  has  no  power  to  enter  a  judgment  in  a  winding-up 
action  against  the  receiver  and  those  acting  guiltily  with 
him  in  diminishing  the  trust  property,  for  the  amount  of 
the  loss  caused  by  them,  (b)  The  statute  does  not  authorize 
making  the  receiver,  or  any  officer  of  the  court,  a  party, 
(c)  The  word  "trustees"  in  sec.  3237,  Stats.  1898,  does  not 
include  receivers,  (d)  The  statutory  right  against  officers 
has  reference  to  such  officers  while  acting  in  office  for  the 
corporation,  (e)  The  power  of  the  court  is  limited  by  the 
provisions  of  the  statute,  (f )  No  judgment  can  be  entered 
in  such  an  action  as  this,  other  than  one  specifically  author- 
ized by  statute.  They  all  proceed  upon  the  theory  that  the 
statutes,  sections  3216  to  3239,  inclusive,  give  a  new  right 
and  a  new  remedy,  with  appropriate  procedure,  and  are  ex- 
clusive. That,  as  we  have  seen,  is  not  the  case.  The  stat- 
utes, generally  speaking,  are  merely  declaratory  of  the  com- 
mon law.  Gores  v.  Day,  99  Wis.  276,  74  K  W.  787,  is  to 
that  effect,  so  far  as  it  was  necessary  to  go  in  that  case; 
while  in  Adler  v.  Milwaukee  P.  B.  Mfg.  Co,  13  Wis.  57, 
as  we  have  before  seen,  even  as  to  the  sequestration  feature 
of  the  statutes,  it  was  held  to  have  added  nothing  to  the 
power  of  the  court  which  it  did  not  possess  independently 
thereof  and  was  permitted  to  exercise  when  necessary;  that 
"they  [the  statutes]  only  go  to  strengthen  the  powers  which 
courts  of  equity  heretofore  possessed,  to  remove  doubts,  and 
to  render  the  rules  by  which  such  proceedings  are  governed 
more  stable  and  undeviating ;"  that  in  any  event  they  only 
govern  the  proceeding  against  the  corporation  itself  "when 
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a  sequestration  of  its  stock,  property,  things  in  action,  and 
effects,  and  the  appointment  of  a  receiver,  are  sought."  The 
method  of  reaching  others  holding  property  to  which  such 
sections  are  applicable,  so  far  as  not  specially  prescribed, 
was  left  to  be  governed  by  the  usual  practice  in  courts  of 
equity. 

Counsel  for  respondents  on  this  branch  of  the  case,  con- 
tend that  the  word  "trustees,"  as  used  in  sec.  3237,  Id.,  in- 
cludes a  receiv^er.  We  are  unable  to  read  the  statute  that 
way.  It  seems  to  plainly  refer,  as  counsel  for  appellants  con- 
tend, to  a  trustee  in  his  capacity  as  an  officer  of  a  corpora- 
tion, not  to  one  acting  for  the  corporation  and  others  as  agent 
of  the  court.  The  proposition  that  R.  E.  Rust  was  properly 
made  a  party  defendant  as  a  trustee  of  the  corporation,  can- 
not be  approved. 

Clarl-e  v.  Banner  &  7.  P.  Co,  50  Wis.  416,  7  N.  W.  309, 
is  cited  as  indicating  that  in  any  event  the  making  of  Rust 
and  his  associates  parties  for  any  purpose  except  that  of  dis- 
covery, was  improper.  It  is  difficult  to  see  how  that  case 
can  have  any  bearing  on  any  question  raised  here,  except  to 
condemn  the  practice  of  making  persons  parties  defendant 
who  are  alleged  to  have  come  into  possession  of  assets  of  the 
corporation  before  sequestration  proceedings  were  started,  in 
fraud  of  creditors.  It  would  be  decisive  against  the  respond- 
ents on  that  subject,  if  sound.  That  it  is  otherwise,  tested 
by  anv  or  all  of  the  numerous  decisions  made  before  and 
after  its  rendition,  touching  to  some  extent  or  entirely  the 
subject  involved,  will  appear  obvious  from  a  mere  statement 
of  what  was  there  held.  The  gist  of  the  decision  is  stated 
correctly  in  the  syllabus  thus : 

"In  an  action  under  sees.  3216-3228,  R.  S.,  .  .  .  where 
it  is  not  sought  to  hold  the  officers  or  stockholders  person- 
ally liable  under  sec.  3221,  the  circuit  court  has  power  only 
to  w*quester  the  property,  to  ap]x>int  a  receiver,  and  to  com- 
pel the  corporation  to  account." 
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"In  respect  to  any  person  to  whom  it  is  alleged  that  any 
transfer  of  property  of  the  insolvent  corporation  has  been 
made,"  it  can  '^merely  compel  such  person  ^to  testify  in  rela- 
tion thereto/  "  under  sec.  3228. 

It  will  be  seen  that  the  court  adopted  the  idea  that  the 
statute  affords  a  new  and  exclusive  remedy,  and  that,  as  it 
makes  no  provision  for  judgment  against  persons  obtaining 
property  of  the  corporation  in  fraud  thereof  or  of  its  cred- 
itors, but  does  provide  by  sec.  3228  that  such  persons  may 
be  compelled  to  testify  in  relation  to  such  property,  and 
does  provide  by  sec.  3219  that  the  receiver  appointed  in  the 
action  may  sue  for  and  recover  property  belonging  to  the 
corporation,  the  right  of  action  is  vested  wholly  in  the  re- 
ceiver. The  fact  was  overlooked  that  sec.  3219,  as  it  has 
many  times  been  construed,  does  not  refer  to  persons  holding 
the  property  of  the  corporation  as  trustees  for  it  or  for  its 
creditors;  also  the  fact  that  sees.  3237  and  3239  expressly 
provide  that  officers  of  corporations  may  be  made  to  account 
in  a  suit  by  creditors  for  all  loss  caused  by  their  misman- 
agement, and  to  render  up  an  equivalent  in  money  for  such 
loss,  and  that  guilty  participants  with  them  may  also  be 
made  to  account  as  parties  and  render  up  their  ill-gotten 
gains.  The  further  fact  was  overlooked  that  sec.  3228  pre- 
scribes only  a  rule  of  evidence,  so  that  guilty  parties  may 
be  made  to  testify  in  respect  to  their  wrongful  conduct  re- 
gardless of  the  general  rule  that  a  person  cannot  be  com- 
pelled to  incriminate  himself."  In  Ilurlbut  v.  Marshall,  62 
Wis.  590,  22  X.  W.  852,  decided  a  few  years  later,  the  doc- 
trine of  Clarke  v.  Banner  &  V.  P.  Co.  50  Wis.  416,  7  X. 
W.  309,  was  entirely  ignored,  as  it  has  been  ever  since  the 
case  was  decided.  We  do  not  find  it  referred  to  in  any  sub- 
sequent case.  It  has  been  cited  to  the  court's  attention  in 
briefs  of  counsel,  but  for  some  reason  the  opportunity  has 
not  been  heretofore  improved  to  record  the  fact  that  it  does 
not  state  the  law  correctly — ^that  it  is  entirely  out  of  har- 
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mony  with  the  decisions  of  this  court  from  Adler  v.  Milwau- 
Jcee  P.  B.  Mfg.  Co.  to  Hurlbut  v.  Marshall,  and  was  in  the 
latter  case  in  effect  overruled. 

From  numerous  authorities  holding  that  a  court  of  equity 
has  no  inherent  power  to  dissolve  a  corporation,  and  that 
statutory  power  in  that  regard,  "both  as  to  the  conditions 
upon  which  it  may  act  and  the  judgment  it  may  enter,  must 
be  strictly  followed,"  counsel  for  appellants  deduce  the  con- 
<;lusion,  seemingly,  that  such  doctrine  applies  to  the  judicial 
power  to  sequester  property  of  an  insolvent  corporation  and 
to  wind  up  its  affairs  so  far  as  necessary  to  apply  its  assets 
in  payment  of  its  liabilities.  The  language  of  the  proposition 
is  borrowed  from  22  Ency.  PL  &  Pr.  1236,  but  changed  by 
substituting  for  the  idea  of  dissolving  the  corporation, 
strictly  so  called,  that  of  taking  possession  of  corporate  prop- 
erty and  administering  the  same  for  the  payment  of  its  debts. 
The  two  are  entirely  distinct,  and  so  far  as  they  are  referred 
to  in  the  statutes  are  there  so  treated.  Sees.  3216  to  3239 
refer  to  the  latter;  sees.  3240  to  3251  to  the  former.  The 
one,  as  we  have  seen,  merely  supplements  the  general  equity 
jurisdiction  of  the  court,  no  provision  being  made  therein 
for  a  statutory  judgment.  If  the  proposition  under  discus- 
sion affected  this  and  similar  cases,  no  judgment  could  be 
rendered  at  all.  The  other  not  only  gives  the  right  of  ac- 
tion, but  provides  the  procedure  to  be  followed,  including  the 
judgment  to  be  rendered,  and  being  by  its  terms  not  cumu- 
lative, it  is  exclusive,  upon  familiar  principles  often  pro- 
<;laimed  by  this  court.  May  v.  Black,  77  Wis.  101,  45  IST.  W. 
949;  Finney  v.  Ouy,  106  Wis.  256,  266,  82  N.  W.  695; 
Pollard  V.  Bailey,  20  Wall.  520;  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747,  7  Sup.  Ct.  757 ;  Huntington  v. 
Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224;  Patterson  v.  Lynde, 
112  HI.  196.  Of  course,  if  one  confuses  an  action  to  dis- 
solve a  corporation  with  one  to  administer  the  property  of 
itn  insolvent  corporation  as  a  trust  fund  for  the  benefit  of  its 
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creditors,  he  will  very  readily  fall  into  the  error  that  a 
winding-up  action,  using  the  term  with  reference  to  the 
rights  of  creditors  being  primary,  is  a  statutory  action  in  all 
respects,  and  that  the  warrant  for  every  step  therein  must  be 
found  in  the  statutes.  There  seems  to  be  no  need  for  such 
confusion,  since  it  would  be  impossible  to  conduct  such  an 
action  wholly  according  to  specific  statutory  guides.  Such 
an  action  is  statutory  only  in  that  the  statute  indicates  by 
implication  that  a  suit  in  equity,  covering  all  the  matters 
directly  and  incidentally  material  to  the  interests  of  cred- 
itors, is  the  remedy  to  be  resorted  to.  The  statute  contains 
no  complete  system  on  the  subject  in  any  other  sense,  nor 
anything  approaching  one,  and  the  practice  of  the  court  since 
Adler  v.  Milwaukee  P.  B.  Mfg.  Co.  13  Wis.  57,  has  always 
been  in  harmony  with  this  idea. 

We  are  referred  to  the  principle  that  no  creditor  in  a 
winding-up  proceeding  has  a  right  to  proceed  against  the  re- 
ceiver to  obtain  any  part  of  the  property  in  the  custody  of 
the  law  tiU  it  has  been  duly  awarded  to  him  by  the  order  of 
distribution.  True,  but  this  is  not  an  action  of  that  kind. 
It  is  one  to  accumulate  in  cvstodia  legis,  in  the  form  of 
money,  the  assets  properly  belonging  to  the  trust  fund,  so 
that  an  order  of  distribution  may  be  made.  An  action  to 
enforce  a  trust  so  as  to  put  the  court  in  possession  of  the 
trust  fund  is  one  thing ;  and  an  action  by  a  cestui  que  trust 
to  obtain  an  equitable  proportion  of  such  trust  fund  is  quite 
another. 

The  point  is  suggested  that  the  creditors  could  not  pro])- 
erly  maintain  this  action  because  the  legal  title  to  the  prop- 
erty recoverable  is  not  in  them.  In  support  of  that  numer- 
ous decisions  of  the  federal  courts  are  mentioned,  holding 
that  where  an  assignee  in  bankruptcy  has  been  appointed, 
creditors  cannot,  during  the  pendency  of  the  trust  or  after 
it  has  been  closed,  maintain  an  action  to  recover  any  liabil- 
ity for  the  benefit  of  creditors ;  that  all  such  liabilities  must 
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be  realized  and  distributed  through  the  medium  of  the  as- 
signee in  whom  the  title  thereto  vests.  We  are  unable  to  see 
how  such  cases  have  anything  to  do  with  this  class  of  cases. 
The  procedure  referred  to  is  governed  by  the  terms  of  the 
bankruptcy  statute  as  construed  by  the  federal  courts.  The 
procedure  in  this  class  of  cases  is  governed  by  the  general, 
principles  of  equity  jurisprudence,  supplemented  by  such 
aids  as  the  statute  affords  in  the  administration  of  a  trust 
and  the  marshalling  of  all  assets,  whether  at  the  time  of  the 
institution  of  the  suit  under  the  control  of  the  corporation, 
or  whether  equitable  or  legal,  possessed  by  persons  in  the 
capacity  of  trustees  in  any  sense  for  creditors.  The  prac- 
tice in  respect  thereto  is  entirely  different  from  that  under 
the  national  bankruptcy  act.  The  creditors'  action  reaches 
directly  all  assets  of  the  nature  referred  to,  not  because  they 
have  any  legal  right  thereto,  but  because  they  have  an  equi- 
table right  with  an  appropriate  equitable  remedy  to  enforce 
the  same  to  the  extent  of  reducing  the  possession  thereof  to 
that  of  the  court  for  the  satisfaction  of  their  claims. 

Many  propositions  are  presented  for  consideration  upon 
the  theory  that  the  property,  whether  consisting  of  tangible 
things  or  the  mere  personal  liability  of  parties  who  have 
wrongfully  converted  the  tangible  property  to  their  own  use, 
or  otherwise  wrongfully  lost  it,  miist  necessarily  be  recov- 
ered bv  a  receiver.  That  is  a  mistake.  Wlien  the  situation 
presented  is  that  of  a  trustee  who  has  squandered  the  trust 
property,  and  the  cestui  que  trust  only  desires  to  make  him 
account  in  money  for  the  loss,  an  action  for  such  accounting 
may  be  maintained  in  equity  without  any  receiver.  A  receiver 
is  necessary  only  where  there  is  property  to  be  protected 
and  administered  pending  the  suit,  or  to  be  taken  possession 
of  and  converted  into  money  in  administering  a  trust,  or 
there  are  wrongs  which  cannot  be  remedied  without  one. 
At  the  time  this  suit  was  reorganized  and  again  made  active, 
the  trust  property,  as  alleged  in  the  complaint,  had  all  been 
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wrongfully  lost  in  one  way  and  another.  As  to  the  greater 
part  of  it,  the  only  recourse  for  creditors  was  to  hold  the 
wrongdoers  to  their  liability  to  account  and  make  compen- 
sation for  the  loss  they  had  caused.  The  only  way  to  en- 
compass the  whole  situation  in  one  suit  was  by  a  proceed- 
ing of  some  sort  in  the  one  pending.  It  did  not  take  a  re- 
ceiver to  give  the  court  jurisdiction  of  the  subject  matter. 
Xone  was  needed,  because  there  was  no  property  in  the  cus- 
tody of  the  court,  and  none  to  come  into  such  possession  other 
than  in  the  form  of  money  as  a  result  of  the  accounting 
and  submission  to  the  commands  of  the  court.  Where  only 
an  accounting  is  required,  a  receiver  is  never  deemed  neces- 
sary. High,  Receivers,  §§  34,  35.  There  are  many  in- 
stances in  the  books  of  creditors'  bills  to  enforce  such  liabil- 
ities without  the  use  of  a  receiver.  Of  course,  from  the  verv 
nature  of  the  remedy,  no  receiver  can  well  be  used  till 
there  is  something  to  receive.  Gores  v.  Day,  99  Wis.  276, 
74  K  W.  787 ;  Oores  v.  Murphy,  109  Wis.  408,  84  X  W. 
867,  85  K  W.  411;  Schenck  v.  Ingrdham,  5  Hun,  397; 
Chicago  &  A.  B.  Co.  v.  Fowler,  55  Kan.  17,  39  Pac.  727. 
In  Gores  v.  Day,  because  there  was  an  assignee,  he  was  said 
to  be  a  necessary  party ;  but  the  maintenance  of  the  action 
in  the  right  of  the  creditors  was  sustained  both  under  the 
statute  and  independently  thereof.  The  common  practice 
in  creditors'  actions,  so  far  as  relates  to  those  holding  prop- 
•erty  forming  the  subject  of  the  trust  or  some  part  thereof 
as  trustees,  in  a  capacity  hostile  to  the  creditors  or  other- 
wise, is  to  charge  them  as  defendants,  making  no  iise  of 
a  receiver,  necessarily,  till  one  is  needed  to  hold  property 
as  the  agent  of  the  court.  It  will  be  remembered  that  in 
Clapp  V.  Clapp,  7  N".  T.  Siipp.  495,  it  was  in  effect  held  that 
if  there  was  not  a  receiver  standing  as  the  representative 
of  creditors  as  to  property  once  in  cusiodia  leg  is  and  lost  by 
the  wrongdoing  of  the  court's  agent,  such  agent  could  be 
-compelled  to  account  directly  to  the  creditors  at  the  instance 
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of  the  injured  beneficiaries,  and  made  to  compensate  them 
directly  for  the  amount  of  their  loss. 

It  is  said  that  the  statutory  action  cannot  be  regarded  as 
in  any  respect  a  suit  commenced  by  creditors'  bill  in  analogy 
to  the  old  equity  practice,  nor  as  a  modification  of  it.  The 
only  authority  cited  in  support  of  that  is  Clarke  v.  Banner 
<&  V.  P.  Co.  50  Wis.  416,  7  N.  W.  309.  As  we  have  seen, 
so  far  as  it  bears  on  coimsel's  point  it  was  wrongly  decided 
and  was  in  effect  overruled  in  Hurlbut  v.  Marshall,  62  Wis. 
590,  22  N.  W.  852,  and  subsequent  cases.  Further,  as  we 
have  shown,  the  manner  of  administering  the  property  of 
an  insolvent  corporation  is  not  by  a  statutory  action  in  any 
other  sense  than  that  it  is  by  an  equitable  action  with  the  or- 
dinary incidents  of  such  actions,  supplemented  by  whatever 
aids  the  statute  affords.  That  was  early  held  in  Mann  v. 
Pentz,  3  N.  Y.  415,  which  was  followed  here  in  Adler  r. 
Milwaukee  P.  B.  Mfg.  Co.  13  Wis.  57.  The  same  author- 
ities hold  that  the  complaint  in  such  an  action  is  to  all  in- 
tents and  purposes  a  creditors'  bilL  The  authorities  gener- 
ally maintain  that  view. 

"It  has  become  the  settled  law  of  this  country  that  the 
assets  of  an  insolvent  corporation  constitute  a  trust  fund  for 
the  payment  of  its  debts.  ...  A  creditor's  remedy,  by 
creditor's  bill,  or  proceeding  in  the  nature  of  a  creditor's  bill, 
against  a  corporation,  its  officers  and  stockholders,  is  firmly 
established."    Smith,  Eq.  Rem.  of  Cred.  §  29. 

To  the  same  effect  is  Ballin  v.  Loeb,  78  Wis.  404,  47  N. 
W.  516.  The  action  was  there  called  a  statutory  action, 
merely  in  the  sense,  however,  that  the  sections  of  the  stat- 
ute for  the  administration  of  the  assets  of  an  insolvent  cor- 
poration require  that  it  shall  constitute  the  subject  matter 
of  one  suit  to  be  commenced  and  carried  on  according  to 
principles  of  equity.  It  seems  almost  a  waste  of  energy  to 
pursue  this  subject,  as  the  authorities  are  uniform  against 
counsel's  proposition.     When  we  speak  of  a  creditors'  bill 
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under  the  Code^  we  mean,  of  course,  the  Code  substitute  for 
the  oommon-law  pleading.  It  is  only  mere  forms  of  actioii 
that  are  abolished  by  the  Code.  The  substance  survives.  In 
place  of  the  bill  in  equity  of  the  old  practice,  we  have  the 
complaint  in  the  civil  action  of  the  Code.  Where  the  plead- 
ing is  in  an  action  to  redress  a  wrong  such  as  formerly 
was  the  subject  of  a  suit  in  equity  commenced  by  credit- 
ors' bill,  we  often  speak  of  it  by  its  old  name.  The  bet- 
ter way  would  be  to  speak  of  it  as  a  complaint  in  the  nat- 
ure of  a  creditors'  bill,  so  as  not  to  lose  sight  of  the  fact 
that  the  Code,  so  far  as  forms  of  action  are  concerned,  is  a 
complete  substitute  for  lihe  old  system,  while  so  far  as  the. 
real  substance  of  things  is  concerned  it  remains  substantially 
as  before.  Kolloch  v.  Bcribner,  98  Wis.  104,  73  K  W.  776 ; 
Crowns  v.  Forest  L.  Co.  102  Wis.  97,  99,  78  K  W.  483. 
The  prime  essential  of  a  creditors'  suit  is  the  exhaustion  of 
legal  remedies.  Northwestern  I.  Co.  v.  Central  T.  Co,  90 
Wis.  570,  63  K  W.  762,  64  K  W.  823 ;  Hughes  v.  Hunner, 
91  Wis.  116, 120,  64  N.  W.  887.  A  proceeding  by  a  judgment 
debtor,  after  the  return  of  an  execution  upon  his  judgment 
unsatisfied,  to  charge  the  unleviable  property  of  an  insolvent 
corporation  with  the  payment  of  its  debts  and  to  wind  up 
its  business  affairs  as  regards  creditors,  satisfies  that  essen- 
tial and  is  probably  the  most  common  of  any  way  of  doing 
so  in  modem  practice  where  equity  jurisdiction  is  resorted 
to  as  formerly,  respecting  the  remedy  by  creditors'  bill,  but 
by  the  new  form  of  action  created  by  the  Code.  The  plead- 
ing is  a  creditors'  bill,  strictly  so  called,  but  under  the  Code 
name  for  the  plaintiff's  first  pleading.  Speaking  on  the  gen- 
eral subject  of  creditors'  bills,  in  5  Ency.  PL  &  Pr.  396,  th^ 
author  uses  this  language : 

"A  class  of  creditors'  bills  constantly  increasing  in  fre» 
quency,  comprises  bills  brought  by  creditors  of  insolvent  cor- 
porations for  a  ratable  distribution  of  their  assets,  to  reach 
property  that  has  been  misappropriated  and  misapplied,  or  to 
Vol.  121  — 18 
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oollect  for  the  benefit  of  creditors  tinpaid  stock  subscrip- 
tions/' 

So  it  is  plain  that  the  claim  of  counsel  that  it  was  not 
proper  practice  to  bring  in  the  new  defendants  and  litigate 
the  matters  as  to  them,  alleged  in  the  complaint,  in  the  man- 
ner common  in  suits  in  equity  commenced  by  a  general  cred- 
itors' bill,  cannot  be  sustained. 

But,  say  counsel,  it  is  not  permissible  to  bring  in,  by  a 
supplemental  complaint,  a  subject  matter  not  existing  at  the 
commencement  of  the  action.  The  answer  to  that  is  that  no 
such  subject  was  so  brought  in,  in  this  case.  The  new  matter 
was  germane  to  and  formed  a  part  of  the  original  subject. 
It  is  only  new  matter,  constituting  a  new  and  independent 
cause  of  action,  that  is  necessarily  excluded  from  a  supple- 
mental bilL  That  is  the  rule  of  the  old  practice  (21  Ency. 
PL  &  Pr.  28),  and  it  is  preserved  by  sec.  2687  of  the  Code 
in  the  foUowing  language: 

"The  plaintiff  and  defendant,  respectively,  may  be  al- 
lowed, on  motion  and  on  such  terms  as  may  be  just,  to  make 
a  supplemental  complaint,  answer,  or  reply  alleging  facts 
material  to  the  case  occurring  after  the  former  complaint, 
answer,  or  reply,  or  of  which  the  party  was  ignorant  when 
his  former  pleading  was  made." 

The  restriction  thus  indicated  has  always  been  distinctly 
recognized  in  the  decisions  of  this  court  Noonan  v.  Orton, 
21  Wis.  283,  293 ;  Eh/  v.  Wilcox,  26  Wis.  91 ;  Orton  v. 
Noonan,  29  Wis.  541,  544;  Orton  v.  Noonan,  30  Wis.  611, 
613.  The  general  practice  in  creditors'  actions,  to  reach 
the  property  under  the  control  of  an  insolvent  corporation, 
and  other  property,  tangible  and  intangible,  proper  to  be 
deemed  parts  of  the  trust  fund  for  the  payment  of  the  cor- 
porate creditors,  is  to  commence  the  same  in  a  simple  form. 
Great  diligence,  as  a  rule,  is  required  in  the  initiatory  step 
in  order  to  effect  an  equitable  levy  upon  the  corporate  as- 
sets before  they  can  be  dissipated  or  become  incumbered. 
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Danger  in  those  respects  hsiving  been  guarded  against,  npon 
those  interested  primarily  in  the  success  of  the  litigation  be- 
coming conversant  with  the  full  scope  of  the  subject  proper 
to  be  brought  into  the  action,  it  is  customary,  with  or  with- 
out permission  of  the  court,  as  the  situation  of  the  case  may 
require^  to  serve  an  amended  and  aupplemental  oomplaint 
covering  the  entire  field  as  it  existed  at  the  time  of  the  com- 
mencement of  the  action  and  as  enlarged  by  subsequent 
events.  That  has  been  repeatedly  sanctioned  by  this  court. 
The  extent  to  which  a  complaint  may  thus  be  broadened  out, 
the  location  of  the  original  parties  upon  the  record  be 
changed,  and  the  way  new  ones  may  be  placed,  so  that,  so 
far  as  practicable,  those  united  in  interest  as  creditors  to 
"work  out  the  trust,  may  appear  as  plaintiffs  and  all  ad- 
verse parties  appear  as  defendants,  is  well  illustrated  in 
Hurlbut  V.  Marshall,  62  Wis.  590,  22  K  W.  852;  Gager  v. 
Marsden,  101  Wis.  598,  77  N.  W.  922 ;  and  Boyd  v.  Mut.  F. 
Asso,  116  Wis.  155,  90  K  W.  1086,  94  K  W.  171.  The 
practice  elsewhere,  under  systems  similar  to  ours,  is  the  same, 
and  is  indicated  by  the  treatment  of  the  subject  in  the  able 
opinion  by  MircHixr,  J.,  in  Arthur  v.  WilliuSj  44  Minn. 
409,  412,  46  N.  W.  861 : 

"  'It  is  an  action  not  proceeding  in  the  ordinary  way  of 
actions  at  law  by  trial  of  simple  issues,  judgment,  and  execu- 
tion, but  by  the  exercise  of  powers  peculiar  to  the  former 
-courts  of  chancery.'  The  proceedings  are  susceptible  of  being 
molded  into  ahnost  any  iarm.  necessary  to  accomplish  their 
purpose  of  securing  a  full  and  final  adjustment  of  the  rights 
and  liabilities  of  all  parties  growing  out  of  the  corporate 
business.  During  the  progress  of  the  proceedings  new  par- 
ties may  be  adrnitted  or  brought  in,  and  new  issues  intro- 
<Juced  from  time  to  time,  as  they  become  necessary  for  the 
final  winding  np  of  the  affairs  of  the  corporation,  and  the 
enforcement  of  all  the  rights  of  creditors.  The  original  com- 
plaint need  not  state  more  than  a  case  for  the  sequestration 
of  the  corporate  assets.  Neither  stockholders,  directors,  nor 
•creditors   (save  the  one  who  institutes  the  suit),  need  be 
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made  parties  in  the  first  instance.    Other  creditors  may  snb^ 
[  sequentlj  come  in  or  be  brought  in.     Stockholders  and  di- 

rectors may  also  be  bron^t  in  for  the  purpose  of  enforcing 
their  individual  liability.  This  may  be  done  at  the  in- 
stance or  upon  the  complaint  of  any  creditor  who  has  be- 
come a  party  to  the  proceedings.  In  short,  the  proceedings 
are  intended  to  be  so  elastic  as  to  be  susceptible  of  develop- 
ment during  their  successive  stages  of  progress,  as  to  reach 
not  only  all  the  corporate  assets,  but  also  all  liabilities  of 
stockholders  and  others  so  far  as  necessary  for  the  payment 
of  creditors." 

The  conclusion  on  this  point  must  be  that  there  is  nothing 
subject  to  criticism  in  the  practice  adopted  here,  unless  the 
fact  that,  though  enforcing  the  liability  of  the  receiver  and 
his  associates  in  wrongfully  wasting  or  converting  its  prop- 
erty to  their  own  use  as  alleged,  is  germane  to  the  original 
purpose  of  the  suit,  the  practice  in  the  enforcement  of  such 
exceptional  liabilities  was  so  prejudicially  departed  from 
as  to  constitute  jurisdictional  error. 

But,  it  is  said,  if  ch.  140,  Stats.  1898,  does  not  permit 
such  an  action  as  this,  no  other  statute  does,  hence  it  can- 
not be  maintained.  In  support  of  that  counsel  points  (a) 
to  the  doctrine  that  the  Code  is  a  complete  substitute  for 
common-law  forms  of  action  and  procedure  both  at  law  and 
in  equity,  and  that  it  furnishes  no  form  for  a  complaint  or 
a  judgment  to  fit  this  case ;  (b)  that  a  cause  of  action  not  ex- 
isting at  the  time  of  the  commencement  of  the  action  cannot 
be  brought  in  by  amendment  or  supplemental  complaint; 
(c)  that  the  new  cause  of  action  here  does  not  affect  all  the 
parties,  hence  is  not  joinable  with  the  original  cause  of 
action ;  (d)  that  the  defect  of  misjoinder  is  not  waived  by 
not  objecting  on  that  ground;  and  (e)  that  the  statutes,  sees. 
3217  to  3245,  provide  a  form  for  a  final  order  and  a  judg- 
ment, but  that  the  former  was  not  followed  and  the  latter  does 
not  fit  this  case.  Assuming,  as  we  must,  that  all  of  such  prop- 
ositions are  supposed  by  counsel  to  have  merit  in  respect  to- 
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the  controversy  to  be  solved,  we  will  consider  them  seriously. 
a.  True,  the  Code  is  a  complete  system*  It  took  a  long 
time  for  the  bench  and  bar  to  thoroughly  appreciate  that;, 
and  it  would  now  be  a  misfortune  to  say  anything  or  render 
any  decision  which  would  cast  a  shadow  of  doubt  upon  it. 
But  in  order  to  maintain  the  integrity  of  the  new  system  we 
must  not  confuse  it  with  matters  that  have  nothing  to  do 
therewith.  Much  difficulty  has  been  experienced  since  the 
inception  of  the  reformed  procedure  in  New  York,  by  con- 
fusing the  term  "remedy,"  as  used  in  the  statutes,  with  "pro- 
cedure," forms  of  action  with  the  substance  thereof,  and 
procedure,  as  regards  statutory  essentials,  with  mere  details 
of  practice.  In  a  strict  statutory  sense  there  are  but  two 
remedies  known  to  our  system  to  protect  any  right  or  re- 
dress any  wrong.  They  are  denominated  "actions"  and 
"special  proceedings."  Sec.  2954,  Stats.  1898.  Every  or- 
dinary proceeding  in  a  court  of  justice  by  which  one  party 
prosecutes  another  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense,  is  an  action.  Sec.  2595,  Id.  Every 
other  remedy  is  a  special  proceeding.  Sec.  2596.  Every  ac- 
tion for  the  enforcement  or  protection  of  private  rights  or  the 
redress  or  prevention  of  private  wrongs  is  a  civil  action.  The 
distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  such  actions  and  suits,  have  been  abolished.  Sec. 
2600.  The  persons  having  an  interest  in  the  subject  of  the 
action  and  in  obtaining  the  relief  demanded,  other  than  in 
exceptional  cases,  are  plaintiffs  and  joinable  as  such.  Sec. 
2602.  All  persons  claiming  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  are  necessary  parties  to  a 
complete  determination  or  settlement  of  the  question  in- 
volved, may  be  defendants.  Sec.  2603.  The  first  pleading 
in  the  case  is  denominated  the  "complaint,"  its  general  fea- 
tures only  being. prescribed  by  statute.  The  central  idea 
thereof  is  that  it  must  deal  only  with  facts  constituting  the 
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cause  of  action.  Sec.  2646.  The  general  featoreSy  only,  of 
the  judgment  to  be  rendered  are  prescribed  by  statute.  Sec 
2883  et  seq.  The  Oode^  other  than  in  exceptional  cases,  fur- 
nishes no  form,  strictly  so  called,  either  for  the  complaint 
or  the  judgment  The  general  requisites  of  both  axe  pointed 
out,  and  fit  a  winding-up  action  as  well  as  a  simple  action  to> 
recover  upon  a  promissory  note. 

b  and  c  These  we  have  answered.  The  error  of  counsel 
is  in  assuming  that  the  new  matter  brought  in  constitutes^ 
a  new  subject  of  action.  It  was  a  part  only  of  the  original 
subject  matter. 

d.  W'e  cannot  agree  with  counsel  that  a  misjoinder  of 
causes  of  action  is  not  a  subject  of  waiver.  They  overlook  the 
fact  that  sec.  2649  of  the  Code  expressly  provides  that  im- 
proper union  of  causes  of  action  is  groimd  for  demurrer,  and 
that  sec.  2654  expressly  provides  that  a  failure  to  object  to 
such  joinder  in  the  manner  pointed  out  by  the  statute  waives 
the  question. 

e.  True,  where  the  Code  furnishes  a  form  for  a  judgment 
which  is,  expressly  or  by  implication,  exclusive,  that  form 
must  be  followed.  But  there  is  nothing  in  sec  3217,  or  in 
sec  3245,  condemning  the  judgment  here  under  that  rule^ 
or  condemning  the  procedure  calling  for  such  judgment,  as 
prejudicial  error  or  error  at  all.  Sec  3217  does  not  deal 
with  the  matter  of  a  judgment,  but  with  an  order  closing  a 
special  proceeding  instituted  in  an  action  where  legal  rem- 
edies for  the  collection  of  the  judgment  therein  diall  have 
been  exhausted  or  an  administrative  order  executed  after  a 
judgment  rendered  in  an  independent  action.  Sec  8245  has 
no  reference  to  an  action  of  this  kind  at  alL  It  refers  only  to 
proceedings  to  dissolve  corporations.  An  action  to  that  end 
is  in  every  sense  statutory,  and  of  course  statutory  requisites 
of  the  judgment  must  be  followed. 

This  is  stated  for  consideration:  The  recoveries  against 
the  receiver  and  his  alleged  guilty  associates  should  be  re- 
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versed  becatise  (a)  the  statute  does  not  authorize  them;  (b) 
the  proceeding  is  entirely  unwarranted;  (c)  the  complaint 
does  not  support  them;  (d)  the  receiver  cannot  be  charged 
in.  an  incidental  proceeding  with  liability  for  loss  wrongfully 
caused  or  permitted  by  him. 

a.  This  has  already  been  answered.  The  statute  does  not 
prohibit  redressing  the  wrongs  in  the  manner  resorted  to. 
It  indicates  that  a  proceeding  in  the  nature  of  a  creditors' 
bill  is  the  proper  proceeding.  It  may  add  to,  but  does  not 
take  from^  what  might  be  brought  into  the  action  upon  the 
general  principles  of  equity  jurisprudence.  Those  principles 
include  making  the  liabilities  of  the  parties  available  for 
creditors  in  the  winding-up  suit.  Whether  the  particular 
manner  of  accomplishing  that  adopted  here  was  within  the 
discretionary  power  of  the  court  is  the  only  question  left. 

b.  Counsel  base  this  on  Stahl  v.  Ootzenberger,  45  Wis. 
121,  where  a  statutory  action — one  to  foreclose  a  mortgage, 
but  with  incidents  showing  that  the  trial  was  necessarily 
by  the  court — ^was  tried  before  a  jury  and  a  judgment  was 
entered  by  the  clerk  without  the  court's  passing  on  the  is- 
sues involved  or  even  directing  the  entry  of  the  judgment 
Of  course  it  has  no  relevancy  whatever  to  the  question  to  be 
determined  here. 

c.  This  is  based  on  Reynolds  v.  Stockton,  140  TJ.  S.  264, 
11  Sup.  Ct.  773,  where,  in  a  creditors'  action  commenced  in 
New  York  to  reach  property  in  the  possession  of  a  receiver, 
and  upon  a  complaint  limited  in  its  scope  thereto,  a  judgment 
was  rendered  as  if  the  action  were  brought  to  reach  that  and 
property  in  the  hands  of  a  receiver  in  an  adjoining  state  as 
welL  We  are  utterly  unable  to  see  any  analogy  between  that 
and  the  case  in  hand.  The  judgment  here  is  responsive  to  the 
complaint  in  every  particular. 

d.  This  is  based  on  Mechanics'  Nat.  Bank  v.  Landauer, 
68  Wis.  44,  31  N.  W.  160.  That  relates  to  an  independent 
action  against  a  receiver.    Counsel  used  the  term  ^^incidental 
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proceeding."  "Independent  action"  would  have  been  more 
appropriate;  as  the  one  used  tends  to  give  a  wrong  idea  of 
the?  case  cited.  The  authority  is  in  harmony  with  others  cited 
in  the  course  of  this  opinion,  that  a  receiver  may  be  made 
to  account  for  loss  sustained  by  creditors  through  his  un- 
faithfulness, and  that  the  manner  of  the  accounting  is  with- 
in the  absolute  control  of  the  court  appointing  him  'to  the  ex- 
tent of  soimd  judicial  discretion,  and  that  circumstances  may 
justify  even  an  independent  action  against  the  receiver. 
These  words  are  quoted  with  approval  from  High,  Receivers: 

"The  more  common  practice,  and  that  which  has  been  gen- 
erally commended  by  the  courts,  is  to  hear  and  determine  all 
rights  of  action  and  demands  against  a  receiver  by  petition 
in  the  cause  in  which  he  was  appointed,  without  remitting 
the  parties  to  a  new  and  independent  suit ;  and  it  rests  wholly 
within  the  discretion  of  the  court  to  grant  leave  to  bring 
an  independent  action  against  its  receiver,  or  to  determine 
the  controversy  upon  petition  in  the  original  cause,  directing, 
if  necessary,  an  issue  to  be  tried  by  a  jury  as  to  questions  of 
fact  or  of  damages."    Sec.  2546. 

The  point  is  made  that  in  no  event  can  a  receiver  and  his 
alleged  guilty  associates  be  legitimately  charged  in  an  equi- 
table action  with  any  greater  liability  than  to  respond,  each 
for  himself,  for  the  amount  of  the  trust  property  he  received. 
That  has  very  little,  if  anything,  to  do  with  the  subject  of 
jurisdiction.  We  say  this  in  passing  to  prevent  any  mis- 
conception as  to  why  it  is  noticed  that  counsel  make  the 
point.  The  charge  in  the  complaint  is  that  such  alleged  guilty 
parties  fraudulently  colluded  together  to  appropriate  to  their 
own  use  the  tinist  fund,  and  consummated  their  purpose. 
The  facts  found  support  the  charge  and  specify  the  amount 
in  money  so  lost  to  the  creditors.  The  judgment  is  based,  as 
to  them,  upon  their  joint  participation  in  the  wrong.  In  such 
circumstances  all  are  liable  as  constructive  cotrustees,  and 
may  be  made  to  account  in  an  equitable  action.  Every  per- 
son who,  through  fraud  of  which  he  is  guilty  or  has  guilty 
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knowledge^  obtains  property  of  another,  equity  will  convert 
into  a  trustee  for  such  other  and  deal  with  him  in  many  re- 
spects the  same  in  redressing  the  wrong  to  such  other  as  if 
he  were  a  trustee  of  an  express  trust.  1  Perry,  Trusts,  §  §  166, 
167.  When  the  fraud  is  perpetrated  by  several  acting  in  con- 
cert, all  are  equally  trustees  and  are  jointly  liable.  Neither 
can  escape  any  part  of  the  liability  because  of  the  fact  that 
his  co-conspirator  was  the  real  beneficiary.  The  property  re- 
ceived by  each  is  deemed  to  have  been  received  by  all,  and 
to  constitute  the  subject  of  a  single  trust,  with  all  the  lia- 
bilities incident  to  the  trust  relation.  Fountain  8.  P.  Co.  v. 
Roberts,  92  Wis.  845,  66  N.  W.  399 ;  Pittsburg  M.  Co.  v. 
Spooner,  74  Wis.  307,  42  K  W.  259 ;  Franey  v.  Warner,  96 
Wis.  222,  71  K  W.  81 ;  Zinc  C.  Co.  v.  First  Nat.  Bank,  103 
Wis.  125,  79  N.  W.  229 ;  Hebgen  v.  Koeffler,  97  Wis.  313, 
72  N.  W.  745.  This  subject,  for  the  purpose  of  orderly 
treatment  of  the  appeals,  might  better  have  been  reserved  for 
another  branch  thereof, — ^that  which  merely  concerns  whether 
the  proper  judgments  were  rendered. 

The  practice  adopted  violates  the  right  of  trial  by  jury,  say 
the  learned  counsel.  This  is  based  upon  two  erroneous  as- 
sumptions: (a)  that  the  right  to  a  sequestration  remedy  is 
a  right  of  action ;  (b)  that  a  statutory  action  is  necessarily  an 
action  at  law  within  the  constitutional  guaranty.  The  right 
of  sequestration,  as  we  have  seen,  is  a  mere  right  to  a  special 
proceeding  in  an  action. "  A  statutory  action  may  or  may  not 
be  an  action  at  law  according  as  the  statutory  incidents  con- 
form to  one  or  the  other  from  a  common-law  standpoint. 
Wilier  V.  Bergenthal,  50  Wis.  474,  7  N.  W.  352 ;  Bentley  v. 
Davidson,  74  Wis.  420,  43  K  W.  139.  The  only  right  of 
trial  by  jury  guaranteed  by  the  constitution  is  the  right  as 
enjoyed  at  the  time  the  constitution  was  adopted.  There  is 
no  such  right  as  regards  a  statutory  action  unless  such  ac- 
tion is  coupled  with  statutory  incidents  indicating  that  it 
is  strictly  legal  in  character,  or  the  remedy  of  trial  by  jury 
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is  expressly  given  by  the  statute.  There  is  no  such  thing  a& 
the  right  of  trial  by  jury  in  such  a  case  as  this^  because  the 
action  is  not  statutory  in  any  sense^  because  all  the  statutory 
incidents  of  the  action  indicate  that  it  is  strictly  of  equitable 
cognizance,  and  further,  because  it  is  strictly  an  equitable- 
action  with  statutory  aids,  and  cannot  properly  be  called  a 
statutory  action  at  all  in  any  other  sense  than  that  the  stat- 
utes, as  the  court  has  frequently  held,  indicate,  as  plainly 
as  if  they  contained  an  express  declaration  on  the  subject, 
that  the  action  is  of  the  nature  known  only  to  courts  of 
equity  under  the  old  system,  to  enforce  a  trust  for  the  ben- 
efit of  creditors;  and  because,  if  it  were  otherwise,  there  is- 
no  suggestion  in  the  statute  of  any  right  of  trial  by  jury  as 
to  any  of  the  issues,  and  all  the  statutory  incidents  point  to 
an  action  in  equity  as  the  only  one  that  will  encompass  the 
whole  situation.  We  must  say  in  passing  that  we  treat  this 
feature  of  counsel's  argument  only  because  it  is  suggested. 
It  is  the  first  time,  so  far  as  any  indications  in  the  books 
show,  that  a  court  has  been  called  upon  to  declare  that  there 
is  no  such  thing  as  a  constitutional  right  of  trial  by  jury  in 
an  action  to  marshal  the  assets  of  an  insolvent  corporation 
into  a  fund  for  the  benefit  of  its  creditors. 

Respondents^  counsel  suggest  that  it  was  proper  to  bring 
R.  E.  Rust  and  all  the  ofiicers  of  the  corporation  into  the 
litigation,  and  T.  F.  Frawley  as  well,  both  under  the  statute- 
and  independently  thereof,  by  reason  of  what  was  alleged  on 
good  ground  to  have  occurred  before  the  receivership  com-* 
nienced,  and  which,  though  not  found  in  all  respects  as  al- 
leged, was  to  such  an  extent  as  to  warrant  the  court  in  re- 
taining the  case  as  to  all  of  them  and  to  redress  the  wrong  of 
which  they  were  guilty  as  alleged,  committed  before  as  well 
as  after  the  suit  was  commenced.  That  is  entitled  to  a  prom- 
inent place  in  our  considerations.  It  gives  to  the  situation 
to  be  dealt  with  an  aspect  not  necessarily  involving  at  all 
the  question  of  whether  a  receiver,  fairly  appointed  in  » 
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winding-up  action^  and  those  thereafter  coUuding  with  htm 
in  wasting  the  trust  fund  placed  in  his  charge^  may  be 
brought  into  such  action  as  defendants  and  made  to  account 
as  such  for  their  wrongdoing. 

It  is  alleged  in  the  complaint  that  as  early  as  January  1^ 
1893^  the  directors  of  the  corporation,  which  included  sub- 
stantially all  of  the  appellants  except  T.  F.  Frawley,  alleged 
to  have  been  guilty  participants  with  Rust,  receiver,  in  the 
wrongs  committed  by  him  as  such,  as  alleged,  knew  that  the 
corporation  must  necessarily  go  into  liquidation,  and  that 
they  then  entered  into  an  agreement  between  themselves  to 
divert  the  corporate  assets  from  their  proper  channel, — ^that 
of  a  trust  fimd  for  the  creditors  of  the  corporation, — ^to  their 
own  benefit,  and  that  all  the  steps  thereafter  taken,  which 
resulted  in  accomplishing  that  end,  including  the  commence- 
ment of  this  action  and  the  appointment  of  Rust  as  receiver^ 
were  but  steps  in  the  execution  of  the  fraudulent  agreement 
entered  into.  It  is  further  alleged  that  T.  F.  Frawley  there- 
after, with  full  knowledge  of  all  the  facts,  became  a  co-Con- 
spirator with  the  others.  The  claim  of  the  respondents,  so 
alleged,  is  consistent  with  the  findings,  with  this  exception : 
The  date  of  the  fraudulent  agreement  is  placed  between  May 
15  and  May  18,  1893.  It  is  sufficient  for  this  discussion  to 
say  that  the  agreement  was  found  to  have  been  entered  into- 
before  the  commencement  of  the  action,  and  that  all  of  the 
wrongs  for  which  redress  is  adjudged  are  found  to  have  been 
conmiitted  in  execution  thereof.  "The  receivership,"  the 
court  found,  "from  its  inception  on  May  23,  1893,  to  its 
close  on  December  30,  1897,  was  managed  by  said  receivevy 
and  by  his  attorney,  T.  F.  Frawley,  and  his  counsel,  H.  H. 
Hayden,  for  the  sole  interest  and  benefit  of  the  said  receiver 
and  said  attorney  and  counsel  and  said  Geo.  T.  Thompson, 
Fitch  GHlbert,  and  the  said  corporation,  the  Chippewa  Vallejf 
Bank,  in  pursuance  of  said  conspiracy  to  unlawfully  appro- 
priate the  assets  of  said  defendant  company  for  the  benefit 
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of  said  parties  above  named  against  the  interests  and  rights 
•of  the  general  creditors  of  the  said  defendant^  the  National 
Electric  Manufacturing  Company."  We  have  nothing  to  do 
at  this  point  with  the  question  of  whether  that  severe  indict- 
jnent  of  the  appellants  is  borne  out  by  the  evidence.  That 
will  come  later.  It  has  nothing  to  do  with  the  jurisdiction 
of  the  court  to  entertain  the  case  as  it  did.  If  it  be  true  that 
the  court  was  defrauded  into  selecting  Rust  as  its  receiver^ 
and  that  the  scheme  of  appellants^  entered  into  and  carried 
out^  was  as  alleged^  then  the  effect  thereof,  as  contemplated 
and  in  fact,  was  to  leave  the  property  of  the  corporation  more 
completely  under  the  control  of  its  officers  than  it  would  have 
been  had  no  receiver  been  appointed,  and  the  receiver  and 
his  attorneys  and  counselors,  the  active  participants  in  the 
fraud,  cannot  be  considered  in  any  other  light  than  as  agents 
of  the  corporation  or  of  its  officers.  Under  the  forms  of  law, 
according  to  the  complaint  and  the  findings,  the  court  was 
used  as  a  shield  to  protect  the  officers  of  the  corporation  and 
their  attorneys  from  hostile  attack,  while  they  proceeded  at 
their  leisure  to  put  the  assets  of  the  corporation  into  their 
own  pockets.  Can  it  be  possible  that  such  things  can  be  done 
in  such  a  way,  and  yet  the  court  that  has  been  imposed  upon 
is  powerless,  responding  to  the  appeals  of  creditors  upon 
whom  the  loss  has  fallen,  to  treat  the  wrongdoers  so  mildly  as 
to  make  them  defendants  in  the  suit  commenced  ostensibly 
for  the  benefit  of  creditors,  and  compel  them  to  account  the 
same  as  if  no  receiver  had  been  appointed  ?  Is  it  true,  as 
claimed,  that  in  such  a  suit  as  this  the  court  can  be  imposed 
upon  and  made  unconsciously  to  be  the  very  source  of  power 
to  commit  a  great  wrong  to  creditors,  and  yet  the  order  ob- 
tained by  means  of  the  imposition  have  such  efficacy  that 
when  the  whole  scheme  is  exposed  prima  facie  to  the  view  of 
the  court,  showing  that  it  had  its  inception  before  the  action 
was  commenced,  and  that  such  action  was  a  step  in  the 
•execution  thereof,  the  fraudulent  receiver  can  successfully 
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claim  to  have  rights  by  reason  of  his  office,  entitling  him  to 
such  a  measure  of  protection  at  the  hands  of  the  court  that, 
with  all  the  vast  power  it  is  said  to  possess,  it  cannot,  if  it 
sees  fit,  make  him  account  in  the  manner  adopted  here,  or,  if 
necessary,  treat  the  whole  receivership  proceeding  as  a  mere 
means  of  enabling  the  officers  of  the  corporation  to  handle  its 
property  regardless  of  the  rights  of  those  equitably  entitled 
thereto,  and  as  such  so  far  void  that  all  parties  concerned  are 
accountable  as  defendants  the  same  as  if  the  receivership 
order  had  never  been  made  ?  If  a  court,  in  an  action  com* 
menced  and  pending  before  it,  cannot  treat  an  order,  ob- 
tained, as  the  complaint  alleges  and  the  trial  court  found  the 
one  appointing  Rust  receiver  was,  and  those  obtained  by  him, 
alleged  and  found  to  have  been  fraudulently  secured  in  the 
execution  of  a  wicked  purpose,  as  at  least  so  far  void  as  to 
warrant  making  the  guilty  persons  parties  defendant  in  the 
action,  either  as  original  wrongdoers  or  as  an  efficient  way  of 
trying  th«  jl^ues  in  respect  to  the  charges  made  against  them, 
then  the  elementary  principle  that  fraud  vitiates  everything, 
rendering  that  into  which  it  enters  void  or  voidable,  and  the 
doctrine  that  a  court  with  f  uU  chancery  jurisdiction  may  com- 
pel its  receiver  to  account  to  such  persons  and  in  such  manner 
and  at  such  times  as  in  the  exercise  of  sound  judicial  discre- 
tion it  may  deem  best,  must  have  a  very  important  exception. 
In  Schenck  v.  Ingraham,  5  Hun,  397,  which  we  have  be- 
fore alluded  to,  where  the  receiver  and  his  attorneys  con- 
verted the  trust  fund  to  their  own  use  very  much  as  it  is 
said  the  receiver  and  his  attorneys  did  in  this  case,  it  was 
held  that  upon  the  facts  being  established  showing  that  the 
orders  in  question  were  obtained  by  fraud  upon  the  court  and 
in  fraud  of  creditors,  it  was  the  "duty  of  the  court  to  dis- 
regard them  as  a  mere  device  or  fraud,  invented  for  misappro- 
priating what  justice  required  should  be  paid  to  the  creditors 
of  the  firm  whose  affairs  it  was  the  object  of  the  action  to  set- 
tle."   The  claim  was  made  in  that  case,  as  here,  that  the  order 
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of  the  court  furnished  the  receiver  and  his  coH^an^rators 
some  measure  of  protection^  and  to  that  the  court  said : 

"The  object  of  the  law  in  allowing  the  court  to  take  it  in 
•charge,  was  to  prevent  it  from  being  wasted,  destroyed,  or 
squandered,  in  order  that  a  proper  disposition  of  its  proceeds 
could  be  made  among  the  persons  having  lawful  claims  upon 
them.  That  has  been  completely  frustrated  and  defeated  in 
the  present  instance.  The  fimd  designed  for  creditors  and 
others  interested  in  the  property  producing  it,  in  this  in- 
stance, has  been  entirely  exhausted  by  the  claims  allowed  to 
the  receiver  and  his  counsel,  and  it  is  confidently  claimed 
that  this  court  shall,  after  all  that  has  been  done,  maintain 
the  proceedings  as  valid  through  which  that  has  been  accom- 
plished. A  result  of  that  character  would  justly  involve  the 
administration  of  the  law  in  the  most  unqualified  and  de- 
served condemnation.  For,  under  the  forms  of  law,  it  would 
protect  and  sanction  the  most  apparent  injustice.  No  lapse 
■of  time  less  than  that  prescribed  for  the  commencement  of 
actions  would  either  justify  or  excuse  the  court  for  a  failure 
to  vacate  and  annul  proceedings  which  appear  to  have  been 
resorted  to  as,  and  successfullv  rendered,  the  means  of  such 
transparent  injustice.  Its  power  in  this  respect  is  ample, 
.  and  it  would  be  unworthy  of  the  name  of  a  court  of  justice 
if  this  distribution  of  the  property  put  into  the  hands  of  its 
officer  for  preservation  and  protection  should  be  permitted  to 
stand" 

It  will  sufficiently  appear  by  the  language  quoted,  that  the 
holding  was  that  the  order  obtained  by  a  fraud  upon  the  court 
was  utterly  void ;  that  it  was  subject  to  be  regarded  as  of  no 
force  whatever  if  properly  challenged  at  any  time  within  the 
period  of  the  statute  of  limitations. 

Looking  only  to  the  charges  made  against  the  appellants 
in  the  complaint  and  the  findings  in  support  thereof,  the 
quoted  language  applies  very  fittingly  here.  If  the  findings 
are  borne  out  by  the  evidence,  then  the  property  of  the  cor-* 
poration  never  really  passed  out  from  under  the  control  of 
its  officers  and  their  attorneys,  except  as  it  was  divided  up  be- 
tween them  as  private  property.    The  office  of  receiver  waa 
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a  mere  cover  behind  which,  in  fancied  security,  such  officers 
and  attorneys,  those  who  conspired  together  to  defraud  the 
creditors  before  the  action  was  commenced,  at  a  time  when 
they  were  responsible  to  the  creditors  as  trustees  of  the  cor- 
porate property,  used  up  the  trust  fund  for  their  private  ben- 
efit It  would  seem  that,  upon  the  most  familiar  principles 
of  equity  jurisprudence,  the  court  having  jurisdiction  of  the 
parties  and  the  subject  matter  could  deal  with  such  a  situa- 
tion as  if  the  order  obtained  by  fraud  upon  it  were  entirely 
^aced  from  the  record,  so  far  as  operating  to  any  extent  to 
protect  the  guilty  parties.  If  that  be  not  so,  then  the  tribunal 
supposed  to  be  the  embodiment  of  the  accumulated  wisdom 
of  ages,  and  possessing  jurisdiction  greater  than  any  other 
earthly  tribunal  ever  created  to  the  end  that  justice  might  pre- 
vail between  man  and  man,  may,  by  cunning  and  selfishness, 
be  made  the  most  efficient  means  of  defeating  justice,  the 
court  being  induced,  unconsciously,  to  tie  its  own  hands,  ren- 
dering fraud  within  the  very  temple  of  equity,  in  the  very 
<$ase  in  hand,  a  bar  to  its  administration.  We  cannot  indorse 
that  doctrine. 

In  justice  to  the  learned  counsel  for  appellants,  to  whose 
industry  and  professional  acumen  we  owe  much,  enabling  us 
to  elucidate  the  question  submitted  for  reargument,  we  acquit 
them,  as  does  the  learned  counsel  for  respondents,  of  at  least 
making  prominent  in  defense  of  their  clients  any  claim  that 
they  can  shield  tiiemselves  behind  the  office  of  receiver,  if  the 
findings  of  the  court  are  borne  out  by  the  evidence  that  the 
whole  proceedings  which  resulted  in  the  wrongs  complained 
of  were  but  the  means  resorted  to  to  carry  out  a  fraudulent 
conspiracy  to  defeat  the  rights  of  the  creditors  of  the  corpo- 
ration, entered  into  before  the  action  was  commenced.  True, 
one^  of  the  counsel  argues  that  Mr.  Frawley  was  not  properly 
made  a  party  defendant  because  he  was  never  an  officer  of 
the  corporation,  and  that  the  act  making  him  a  party  was 
jurisdictional  error  because  the  action  was  statutory  and  be- 
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cause  there  is  no  provision  in  the  statute  for  making  other 
persons  parties  than  officers.    Eut  other  counsel  appear  to  ad- 
mit, inferentially,  that  Mr.  Frawley  was  properly  made  a 
party  if  he  was  a  participant  in  executing  a  fraudulent  con- 
spiracy to  defraud  creditors,  entered  into  before  the  action 
was  commenced.    As  we  have  before  seen,  the  fact  that  he 
was  not  an  officer  of  the  corporation  makes  no  difference  with 
the  power  of  the  court  in  respect  to  him,  if  he  in  fact  was  a 
constructive  trustee  for  creditors,  of  some  part  of  the  trust 
fund,  as  in  effect  alleged.    Of  course,  aU  officers,  and  all  col- 
luding with  them  to  defraud  creditors  before  the  action  was 
commenced,  were  proper  parties  under  sec.  3227,  and  on  gen- 
eral principles  of  equity,  as  has  been  uniformly  held  in  this 
class  of  cases,  and  as  we  have  heretofore  seen.    In  addition 
to  the  authorities  we  have  heretofore  cited  to  that,  we  will 
name  the  following,  some  of  which  are  aptly  referred  to  in 
the  brief  of  the  learned  counsel  for  respondents:  Powers  v. 
Hamilton  P.  Co.  60  Wis.  23, 18  K  W.  20 ;  South  Bend  C.  P. 
Co.  V.  George  C.  Cribb  Co.  106  Wis.  443,  81  N.  W.  675 ; 
Proctor  V.  Sidney  S.,  B.  &  F.  Co.  8  App.  Div.  42,  40  IS".  T. 
Supp.  454,  456 ;  Cummings  v.  Am.  0.  &  S.  Co.  87  Hun,  598, 
34  N.  Y.  Supp.  541 ;  Wood  v.  Sidney  S.,  B.  &  F.  Co.  92 
Hun,  22,  37  K  Y.  Supp.  885 ;  Reed  v.  Stryker,  4  Abb.  Dec 
26 ;  Randolph  v.  Daly,  16  K  J.  Eq.  313 ;  Bums  v.  Beck  &  G. 
H.  Co.  83  Ga.  471,  10  S.  K  121.    A  few  quotations  from 
the  cited  cases  will  emphasize  what  has  been  said.    This  from 
the  opinion  of  Putnam,  J.,  in  Proctor  v.  Sidney  S.,  B.  &  F. 
Co.,  is  in  harmony  with  judicial  expressions  generally  on  the  * 
subject : 

"I  am  inclined,  therefore,  to  believe  that  this  action,  the 
object  of  which  is  to  reach  corporate  assets,  was  properly 
brought,  not  only  against  the  corporation,  but  also  against 
those  parties  who  have  such  corporate  assets  in  their  posses- 
sion; that  the  complaint,  which  joined  the  corporation  with 
those  who  had  illegally  obtained  its  property,  claiming  to  re- 
cover that  property  for  the  benefit  of  creditors,  contained  but 
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a  single  cause  of  action;  that  the  well-settled  principles  ap- 
plicable to  a  creditor's  suit  against  an  individual  should  be 
deemed  to  apply  to  this  creditor's  action  against  a  corpora- 
tion." 

Wood  17.  Sidney  8,j,B.  &  F.  Co,  was  a  creditor's  action  in 
which  there  was  a  claim  that  the  debtor's  property  had  been 
placed  beyond  the  reach  of  the  creditors  pursuant  to  a  fraudu- 
lent scheme.  All  parties  concerned  in  the  alleged  wrongful 
transaction  were  made  defendants.  The  court  said  in  respect 
to  the  complaint : 

"The  unlawful  transfer,  both  through  the  sales  under  the 
judgments  and  the  sale  to  Brooks,  is  treated  as  an  act  done 
in  pursuance  of  one  scheme,  and  the  complaint  is  framed 
upon  the  theory  that  in  equity  a  right  existed  on  behalf  of  the 
plaintiffs  to  have  anything  that  was  done  in  pursuance  of  that 
scheme  adjudged  fraudulent  and  void,  and  to  require  all  those 
who  had  received  any  property  through  it  to  account  for  the 
amount  so  received.  AH  persons  are  therefore  made  parties 
who  did  in  any  manner  participate  in  such  transaction,  and 
received  anything  through  it." 

In  Reed  v.  StryJcer,  the  court  said  in  respect  to  an  analo- 
gous transaction,  quoting  with  approval  from  a  previously  de- 
cided case : 

"The  general  right  claimed  by  the  bill  is  a  due  application 
of  the  property  of  John  Fellows  to  the  payment  of  the  judg- 
ment. The  subject  of  the  bill  and  of  the  relief,  and  the  only 
matter  in  litigation,  is  the  fraud  charged  in  the  management 
and  disposition  of  that  property,  and  in  which  charge  all  the 
defendants  are  implicated,  though  in  different  degrees  and 
proportions.  The  defendants,  therefore,  have  one  common 
inten^st  among  them  all,  centering  in  the  point  in  issue  in 
the  cause ;  and  different  matters  of  different  natures  are  not 
demanded  by  the  bill.    It  is  one  matter." 

The  court  further  said,  quoting  from  Chancellor  Kkxt,  in 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139 : 

"There-was  a  series  of  acts  on  the  part  of  the  persons  con- 
cerned in  this  company,  all  produced  by  the  same  fraudulent 
intent,  and  terminating  in  the  deception  and  injury  of  the 
Vou  121  — 19 
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plaintifFs.  The  defendants  performed  different  parts  in  the 
same  drama ;  but  it  was  still  one  piece — one  entire  perform- 
ance, marked  by  different  scenes." 

The  importance  of  the  feature  of  this  case,  upon  the  com- 
plaint and  findings,  in  determining  thfe  question  under  con- 
sideration, that  Kust,  receiver,  was,  though  ostensibly  the 
hand  of  the  court,  in  fact  the  hand  of  the  officers  of  the  cor^ 
poration  defendant,  and  that  Mr.  Hayden  and  Mr.  Frawley, 
though  ostensibly  the  attorney  and  counsel  of  the  court's  of- 
ficer, were  in  reality  in  that  capacity  for  the  officers  of  the 
corporation,  justifies  us  in  some  further  discussion  of  it. 

The  conception  of  a  receiver  is  some  one  to  take  manual 
possession,  for  the  court,  of  property, — ^to  take  it  out  from 
the  possession  of  others  and  hold  it  for  the  better  security  of 
those  who  may  be  ultimately  entitled  thereto.  The  proceed- 
ings are  in  their  very  nature  adversary  to  those  holding  the 
property  and  controlling  it  at  the  time  of  the  appointment. 
When  the  receiver  acts,  in  a  legal  sense  the  court  acts.  It 
reaches  out  "its  arm"  so  to  speak,  and  does  the  work  requir- 
ing physical  action,  directed  by  business  judgment,  by  using 
that  of  its  officer.  Now  when  such  officer  secures  his  appoint- 
ment in  the  interests  of  those  as  to  whom,  in  form,  the  pro- 
ceedings are  adversary,  by  imposing  upon  the  court;  when 
he  acts  in  form  for  the  court  but  in  fact  by  a  preconceived 
plan  for  the  very  persons  from  the  possession  and  control  of 
whom  the  property  involyed  was  designed  to  be  removed; 
when  by  reason  of  the  fraud  the  officers  of  the  corporation,  as 
in  this  case  alleged  and  found,  instead  of  beisg  ousted  from 
the  control  of  its  property  by  an  equitable  levy  for  the  benefit 
of  creditors  in  the  only  way  the  court  could  accomplish  that, 
judicial  instrumentalities  are  turned  into  mere  means  of  en- 
abling the  officers  of  the  corporation,  through  their  agent,  in 
greater  security  than  before,  to  control  the  corporate  assets 
for  their  own  benefit : — ^it  seems  that  the  receiver  has  no  status 
whatever  as  an  agent  of  the  court;  that  his  real  position  is 
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that  of  an  agent  for  the  guilty  parties  who  secured  his  ap- 
pointment; and  that  his  possession  is  but  a  continuation  of 
their  possession.  If  there  were  no  authorities  to  guide  us  on 
that,  it  would  seem,  on  principle,  that  there  would  be  no  es- 
caping the  conclusion  indicated.  But  we  are  not  entirely 
without  guides.  The  fact  that  there  are  but  few  does  not 
cause  doubt  in  our  minds  upon  the  soundness  of  the  doctrine. 
It  rather  indicates  that  the  instances  are  rare  where  any  such 
imposition  upon  creditors  and  the  court,  as  is  alleged  and 
fonnd  here,  was  successfully  attempted,  and  perhaps  still 
more  rare  where  it  has  been  exposed. 

In  Taher  v.  Royal  Ins.  Co.  1^4  Ala.  681,  26  South.  252, 
the  court  had  to  deal,  in  a  creditor's  action,  with  an  action 
previously  commenced,  in  which  a  receiver  was  appointed  as 
n  result  of  collusive  proceedings.  It  was  said  most  emphatic- 
ally that  there  can  be  but  one  administration  of  a  trust  fund, 
and  that  the  court  having,  by  the  legitimate  appointment  of 
a  receiver,  really  taken  to  itself  such  fund,  other  proceedings 
interfering  therewith  were  necessarily  superseded.  But  it 
was  held  that  the  appointment  of  the  first  receiver,  ostensibly 
as  the  agent  of  the  court  but  really  as  the  agent  of  those  al- 
ready in  possession  of  the  trust  fund,  was  not  the  commence- 
ment of  an  administrative  proceeding  by  a- court  in  any  legiti- 
mate sense,  and  a  real  taking  of  the  trust  fund  into  its  pos- 
session for  that  purpose;  that  the  property  in  the  hands  of 
fluch  receiver  should  be  deemed  not  to  be  in  the  possession  of 
the  court,  but  in  the  possession  of  the  corporation  through  its 
agent.  The  receiver  was  so  treated,  the  court  saying  of  the 
situation,  this : 

"We  dismiss  the  consideration  of  the  previous  suit  com- 
menced by  the  absconding  officers  of  the  company,  in  which 
a  receiver  was  improvidently  appointed  by  the  court,  as  hav- 
ing no  bearing  whatever  in  this  case.  It  was  collusive  and 
fraudulent,  and  never  amounted  to  a  lis  pendens  in  behalf  of 
<;reditor8,  nor  was  there  any  administrative  decree  rendered 
therein.    .    .    .    Thougli  a  receiver  was  nominally  appointed. 
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his  position  could  amount  to  nothing  more  than  a  custodian 
introduced  by  the  corporation  itself." 

The  supreme  court  of  Texas  had  occasion  to  speak  of  the 
same  subject  in  Texas  &  P.  iZ.  Go.  v.  Qay,  86  Tex.  571,  605, 
26  S.  W.  699,  613,  and  did  so  in  these  words: 

"The  theory  on  which  a  receiver  is  held  to  be  an  officer  of 
the  court  appointing  him,  and  not  the  agent  of  the  owner, 
whose  property  is  placed  in  his  possession,  is  that  the  prop- 
erty to  be  controlled  is  taken  from  the  custody  and  manage- 
ment of  its  owner  and  made  subject  to  the  control  of  the 
court  without  his  consent ;  but  when  the  defendant  owner  asks 
the  court  to  do  this,  he,  in  effect,  asks  the  court  to  make  an 
appointment  for  him,  and  it  is  but  just  that  a  receiver  so  ap- 
pointed should  be  held  to  be  his  agent. 

"That  a  plaintiff  coUusively  acts  with  a  defendant  for  such 
a  purpose  only  aggravates  the  case ;  for  this  enables  the  owner 
to  impose  upon  the  court,  and  such  plaintiff  has  no  ground 
for  complaint  if  the  receiver  be  held  the  agent  of  the  owner 
in  reference  to  every  act  out  of  which,  in  the  management  of 
the  property,  obligations  to  other  persons  may  arise.'^ 

That  doctrine  seems  so  reasonable  and  so  in  accord  with 
principle,  that  we  venture  to  say  no  court  or  reputable  text- 
writer  can  be  found  to  have  said  anything  to  the  contrary. 
We  find  an  express  adoption  of  such  doctrine  in  Beach,  Re- 
ceivers, §§  206,  384;  and  find  it  referred  to  significantly  in 
23  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1040,  subd.  10. 

In  view  of  the  last  foregoing  discussion,  the  point  made  by 
respondents'  counsel,  that  it  is  expressly  given  to  the  court,  if 
the  power  does  not  otherwise  exist,  by  sec.  3239,  Stats.  1898, 
to  direct  the  liabilities  sought  to  be  enforced  in  this  litigation 
to  be  treated  as  they  were,  is  not  without  force.  Sec.  3237 
provides  that : 

"The  circuit  court  shall  have  jurisdiction  over  directors, 
managers,  trustees  and  other  officers  of  corporations :  to  com- 
pel them  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property  committed  to 
their  charge ;    ...    to  compel  payment  by  them  to  the  cor- 
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poration  whom  they  represent  and  to  its  creditors  of  all  sums 
of  money  and  of  the  value  of  all  property  which  they  may 
have  acquired  to  themselves  or  transferred  to  others,  or  may 
have  lost  or  wasted  by  any  violation  of  their  duties  as  such 
directors,  managers,  trustees  or  other  officers;"  and  "to  set 
aside  all  alienations  of  property  niade  by  the  directors,  trus- 
tees or  other  officers  of  any  corporation  contrary  to  the  pro- 
visions of  law  or  for  purposes  foreign  to  the  lawful  business 
and  objects  of  such  corporation,  in  cases  where  the  person  re- 
ceiving such  alienation  knew  the  purposes  for  which  it  was 
made." 

Sec.  3239,  Id.,  provides  that  jurisdiction  to  do  all  those 
things  "shall  be  exercised  in  an  action  ...    by  any  creditor 
of  such  corporation"  if  the  case  may  require  it  or  the  court  so 
direct.  Here  K.  E.  Rust,  as  alleged  by  respondents  and  found 
by  the  court,  was  introduced  into  this  litigation  by  fraud,  to 
act  as  the  agent  of  the  corporation  and  its  officers,  and  did  so 
act,  with  the  results  complained  of.  If  that  be  true,  then  the 
misappropriation  of  the  trust  property  was  to  all  intents  and 
purposes  the  act  of  such  persons,  their  agents,  and  other  guilty 
participants,  the  same  as  if  the  semblance  of  a  possession  of 
such  property  by  the  court  were  entirely  out  of  the  case.  That 
would  present  a  plain  case  within  the  statute,  authorizing  the 
court  to  take  jurisdiction  of  the  matter  at  the  suit  of  the  in- 
jured creditors.    The  language  of  the  statute  is  significant  in 
that  it  is  to  the  effect  that  the  jurisdiction  shall  be  exercised 
by  either  of  several  persons  named,  including  creditors,  as 
may  be  necessary  or  as  the  court  may  direct    It  has  hereto- 
fore been  suggested  that  in  so  far  as  authority  to  instigate  a 
fluit  of  this  nature  is  indicated  by  the  statute  it  is  a  mere  dec-  * 
laration  of  the  common  law.    Oores  v.  Day,  99  Wis.  276,  74 
K.  W.  787.    To  that  we  adhere.    If  there  is  any  significance 
in  the  words  of  the  statute,  "as  the  case  may  require  or  as  the 
court  may  direct,"  it  is  in  the  indication  that  the  court  has 
absolute  authority  within  the  boundaries  of  judicial  discre- 
tion, to  determine  who  shall  represent  as  plaintiffs  the  per- 
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sons  primarily  interested  in  redressing  the  wrongs  referred 
to  in  sec  3237.  The  courts  have  uniformly  exercised  tiat 
discretion,  as  we  have  before  seen,  to  the  extent  of  entirely  re- 
arranging the  parties  to  the  record  in  suits  of  this  kind,  mak- 
ing those  who  instituted  the  suit  defendants,  and  substituting 
new  parties  as  plaintiffs.  The  court  exercised  the  same  dis- 
cretionary power  here ;  and  that  brings  us  back  to  the  point 
at  which  we  have  several  times  arrived:  Whether  the  court 
committed  jurisdictional  error  or  not  depends  upon  whether 
discretionary  power  was  ab\ised,  and  under  the  circumstances 
of  this  case  so  abused  that,  after  a  trial  upon  the  merits,  this 
court  should  say  that  jurisdiction  of  the  subject  matter  was 
not  acquired. 

We  have  now  been  over,  point  by  point,  specifically  or  gen- 
erally, all  except  one  of  the  reasons  suggested  for  our  consid- 
eration of  why  the  practice  in  this  case  should  be  condemned 
as  jurisdictionally  infirm.  Assuming,  as  we  must,  that  each 
reason  put  forward  by  the  learned  counsel  for  appellants  was 
thought  by  them  to  have  merit,  we  have  avoided  ignoring  any 
one  of  them,  regardless  of  whether  any  seemed  to  us  to  be 
without  significance.  The  result  is  that  some  subjects  havo 
received  as  careful  attention  as  if  the  case  might  turn  there- 
on, which,  we  must  say,  are  not  really  open  to  serious  discus- 
sion from  a  judicial  standpoint.  How  best  to  frame  an  opin- 
ion where  a  large  number  of  points  are  presented  by  able 
counsel,  with  supporting  authorities  supposed  to  demonstrate 
the  soundness  of  each  and  with  reasons  supposed  to  make  the 
same  applicable  to  some  phase  of  the  case  in  hand,  is  not  al- 
ways easy  to  determine.  To  consider  and  decide  the  vital 
questions  only,  which  are  usually  few  in  number,  and  brush 
the  rest  aside,  greatly  economizes  labor  and  space  and  fur- 
nishes all  that  is  essential  for  the  final  decision  to  rest  upon, 
and  probably  satisfies  the  strict  measure  of  judicial  duty;  but 
it  is  liable  sometimes  to  leave  counsel  more  or  less  uncertain 
in  mind  as  to  whether  their  labor  to  aid  the  court  has  been  ap- 
preciated and  their  labor  to  serve  their  clients  not  been  in 
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great  part  wasted^  and  whether  the  decision  might  not  have 
been  different  had  the  points  treated,  apparently,  as  so  unim- 
portant as  not  to  call  for  more  than  a  mere  mention  if  eyen 
that,  been  carefully  examined.  Though  it  has  entailed  much 
labor  upon  the  court,  the  broader  method  has  been  adopted  in 
\  this  case,  of  discussing  to  some  extent  every  question  pre- 
sented, though  it  seemed  to  us  in  some  instances  that  only  ele- 
mentary principles  were  involved,  or  questions  not  open  to 
controversy  in  view  of  previous  decisions  of  the  court.  Our 
references  have  been  chiefly  to  points  suggested  by  appellants' 
counsel,  because  that  seemed  to  be  the  logical  way  of  treating 
the  matter,  and  because  the  discussion  of  appellants'  points 
incidentally  covered  the  grounds  upon  which  respondents 
claim  that  an  affirmative  answer  to  the  court's  question  should 
be  given.  We  will  now  proceed  to  consider  the  remaining 
proposition  submitted  by  appellants'  counsel. 

We  may  briefly  state  counsel's  proposition  thus :  The  com- 
plicated character  a  suit  may  assume,  as  evidenced  by  the  one 
before  us,  in  the  practice  which  an  affirmative  answer  to  the 
court's  question  would  establish,  indicates  the  absurdity  of 
such  practice  and  condemns  it  utterly.  .  ITumerous  illustra- 
tions are  given  by  the  learned  counsel,  of  their  conception  of 
the  practice  in  these  winding-up  suits,  extended,  as  it  is  sup- 
posed it  would  be,  in  order  to  cover  the  matters  litigated  in 
this  suit.  Viewing  the  practice  as  counsel  treats  it,  we  do  not 
wonder  that  the  exclamation  is  made :  '^Can  it  be  claimed  that 
the  legislature  ever  intended  such  a  result !"  After  all  that 
has  been  written,  endeavoring  to  make  the  scope  of  this  class 
of  suits  easily  determinable,  it  is  evident  by  the  illustrations 
given  by  counsel  that  if  this  one  falls  within  the  rule  a  very 
erroneous  idea  of  such  scope  is  yet  liable  to  be  entertained  by 
the  profession.  That  suggests  further  effort  to  mark  the 
boundaries  of  the  principles  involved.  This  is  the  result 
which  counsel  apprehend  might  follow  stamping  the  practice 
in  question  as  proper : 

If  9  subsequent  to  the  commencement  of  an  administration 
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suit  and  the  sequestration  of  the  assets  possessed  by  or  under 
the  control  of  the  debtor^  these  liabilities  should  be  incurred, 
the  parties  responsible  could,  by  supplemental  bill,  be  brought 
into  the  Utigation  and  the  wrongs  redressed  : 

A  tenant  of  some  part  of  the  trust  property,  liable  to  an  ac- 
tion of  unlawful  detainer. 

A  hostile  claimant  of  some  part  of  the  land  belonging  to  the 
trust  property,  so  circumstanced  as  to  be  liable  under  ordinary 
conditions  to  an  action  of  ejectment. 

A  person,  so  circumstanced,  as  to  land  belonging  to  the 
trust,  as  ordinarily  to  be  liable  to  an  action  to  remove  a  cloud 
upon  title. 

A  person  takes  some  part  of  the  trust  property  under  claim 
of  title  in  such  circumstances  as  commonly  to  render  him  lia- 
ble at  the  suit  of  the  rightful  owner  to  an  action  of  replevin. 

A  person  in  the  employ  of  the  receiver  embezzles  some  part 
of  the  trust  fund. 

One  commits  a  trespass  upon  realty  belonging  to  the  trust. 

Now,  so  far  as  the  legislature,  has  spoken  on  the  subject  of 
the  administration  of  the  property  of  an  insolvent  corpora- 
tion for  the  benefit  of  its  creditors,  as  we  have  heretofore  seen, 
it  has  merely  indicated  by  implication,  though  as  plainly  as 
if  it  were  done  expressly,  that  it  shall  be  after  the  manner  of 
suits  in  equity  commenced  by  general  creditors'  bill.  Such  a 
bill  is  properly  filed  against  every  person  as  defendant,  pos- 
sessed of  any  part  of  the  trust  fund  in  the  capacity  of  trustee 
for  creditors,  and  also  against  any  person  who  should  be  made 
a  defendant  for  his  due  protection  and  to  prevent  multiplicity 
of  suits.  He  is  liable  to  the  creditors  as  a  class,  but  upon 
grounds  rendering  the  liability  not  enforcihle  except  so  far 
as  necessary.  There  is  the  test  of  the  scope  of  the  subject 
matter  of  the  suit.  That  it  does  not  include  any  such 
matters  as  those  suggested  in  counsel's  illustrations,  or  any 
claim  involving  merely  the  relation  of  debtor  and  creditor, 
or  any  liability  of  an  officer  of  the  corporation  purely  per- 
sonal to  a  particular  creditor,   as  explained  in  Killen  v. 
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Barnes,  106  Wis.  646,  82  N.  W.  536,  seems  plain.  That  it 
does  include  all  claims,  statutory  or  otherwise,  against  officers 
and  stockholders  of  the  corporation  as  such,  whether  consid- 
ered as  assets  of  the  corporation  and  so  a  part  of  the  trust 
fund  proper,  or  liabilities  to  the  creditors  as  a  class  to  be  en- 
forced only  so  far  as  necessary  to  pay  them,  and  forming  a 
part  of  the  trust  to  that  extent,  and  all  liabilities  against  per- 
sons occupying  the  position  of  constructive  trustees  for  the 
creditors  by  reason  of  their  having  obtained  the  property  of 
the  corporation  in  fraud  of  creditors,  has  often,  in  terms  or 
in  effect,  been  heretofore  declared,  the  most  recent  instance 
being  Williams  v.  Brewster,  117  Wis.  370,  93  K  W.  479. 
The  trust  relation  to  creditors,  within  these  rules,  of  all  the 
defendants  brought  into  this  litigation  by  amendment,  has 
heretofore,  it  seems,  been  clearly  demonstrated.  While  it  does 
not  appear  especially  difficult  to  apply  the  proper  test  and  de- 
termine what  matters  may  be  and  what  may  not  be  brought 
into  a  winding-up  suit  without  violating  established  practice, 
in  view  of  the  difficulties  experienced  in  the  administration  of 
the  remedy,  as  indicated  by  the  recurrence  of  controversies  in 
respect  to  the  matter,  since  the  court  many  years  ago  recorded 
its  judgment  in  respect  thereto  in  Hurlbut  v.  Marshall,  62 
Wis.  690,  22  N.  W.  862,  where,  after  explaining  in  detail  the 
Boope  of  the  remedy  in  harmony  with  the  foregoing,  the  court 
said,  "all  of  the  principles  involved  are  elementary  and  not 
at  all  abstruse," — something  further,  it  seems,  should  be  said. 
The  declaration  that  all  of  the  principles  involved  are  ele- 
mentary and  not  at  all  abstruse  does  not  necessarily  mean  that 
there  may  not  be  many  situations  where  difficulties  may  legiti- 
mately exist  after  applying  established  principles,  in  deter- 
mining whether  a  person  is  liable  to  account  as  trustee,  with- 
in the  broad  meaning  of  that  term,  to  the  creditors,  but  only 
in  case  of  clear  error  in  that  regard  should  the  ruling  in  re- 
spect thereto,  by  the  court  charged  with  the  duty  of  supervis- 
ing the  administration  of  a  trust,  be  disturbed. 

It  has  been  common  to  point  to  the  supposed  complicated 


298  SUPREME  COURT  OF  WISCONSIN.      [Apr, 

Harrigan  r.  Gilchrist,  121  Wis.  127. 

character  of  these  administration  suitS;  as  counsel  have  done 
in  this  case^  as  a  reason  for  restricting  their  scope^  or  as  a 
reason  why  some  particular  matter  involved  should  not  be 
deemed  a  legitimate  part  of  the  subject  matter  of  the  action. 
In  many  cases  that  has  been  done  apparently  without  appre- 
ciating the  dominating  principle  involved.  A  good  instance 
of  that  is  Oager  v.  Marsden,  101  Wis.  698,  77  N.  W.  922, 
where,  as  in  this  case,  the  appellant's  counsel  mistook  mere 
parts  of  one  subject  matter  for  distinct  causes  of  action,  and 
confused  the  relation  between  the  trustee  and  the  cestui  que 
trust  with  that  between  debtor  and  creditor,  and  liabilities 
purely  personal  to  one  with  liabilities  to  a  class  and  only  con- 
tingently enforcible;  and  so  misconceiving  the  true  bound- 
aries of  an  administration  suit  referred  to  the  practice  in 
such  cases,  as  this  court  has  been  constrained  to  outline  it,  as 
''confusing  and  complicated  to  a  degree  entirely  inconsistent 
with  a  safe  and  reasonably  convenient  administration  of  jus- 
tice." 

Of  course,  nothing  new  was  declared  in  Hurlbut  v.  Marsh- 
all as  to  the  legitimate  scope  of  a  suit  in  equity  to  administer 
the  trust  fund.  The  whole  subject  involved  was  covered  by 
the  doctrine  that  the  liabilities  referred  to  were  to  be  deemed 
a  trust  fund  and  treated  as  such.  The  case  only  went  to  the 
extent  of  holding,  perhaps  more  plainly  than  before,  that  the 
legislature  intended,  by  sees.  3216  to  3239,  inclusive.  Stats. 
1898,  that  a  creditors'  action  against  an  insolvent  corporation 
should  be  commenced  and  prosecuted  according  to  principles 
of  equity  for  the  judicial  administration  of  a  trust,  all  the 
beneficiaries  thereof  being  proper  plaintiffs  and  all  holders 
of  property  in  the  capacity  of  trustees  for  them  in  any  sense, 
or  liable  to  them  as  a  class,  by  virtue  of  the  statute  being  con- 
sidered as  legitimate  parts  of  the  trust  fund  to  be  adminis- 
tered, being  defendants.  The  principles  of  the  judicial  ad- 
ministration of  a  trust  fund  for  creditors  had  long  been  there- 
tofore established.     There  can  be  but  one  such  administra- 
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tioru  The  court  first  acquiring  jurisdiction  by  the  filing  of 
a  proper  bill  and  the  commencement  of  a  proper  suit,  whether 
all  of  the  necessary  parties  are  first  brought  in  or  not,  retains 
it  to  the  end.  Northwestern  I.  Co,  v.  Land  &  JS.  I.  Co.  92 
Wis.  487,  66  N.  W.  515.  All  actions  theretofore  commenced 
affecting  the  trust  property  are  adjourned,  so  to  speak,  there- 
into, and  all  subsequent  actions  interfering  with  the  trust 
property  are  thereby  barred.  The  whole  subject  matter  is 
necessarily  encompassed  by  the  one  suit,  and  nothing  can  be 
legitimately  allowed  to  judicially  occur  that  will  impair  its 
unity.  One  of  the  purposes  of  such  unity  is  to  avoid  multi- 
plicity of  suits,  ^e  dominating  idea  is  that  equality  is 
equity,  that  it  should  exist  as  to  benefits  and  burdens,  and 
that  such  end  can  only  be  accomplished  by  participation  of  all 
persons  standing  in  the  relation  of  cestuis  que  trust  en  t  and 
trustee,  and  all  affected  by  extraordinary  liabilities  not  to  be 
enforced  except  upon  equitable  principles,  so  far  as  necessary 
to  meet  the  demands  of  the  creditors  contingently  and  equally, 
should  be  brought  into  the  litigation.  The  principles  involved 
mark  the  boundaries  of  the  subject  matter  to  be  administered. 
So  far  as  the  boundaries  are  thus  set  courts  should  not  en- 
deavor to  restrict  them  because  they  include  a  great  number  of 
issues  of  different  sorts  between  plaintiffs  and  defendants, 
and  different  equities  as  to  one  class  of  plaintiffs  from  those 
of  others,  all  to  be  worked  out  in  one  omnibus  proceeding.  It 
18  not  infrequent  that  the  profession  and  the  bench  feel  like 
revolting  at  the  magnitude  of  such  an  undertaking,  and  yet 
one  of  the  most  valuable  features  of  equitable  remedies  is  the 
opportunity  they  afford  the  court  to  lay  hold  of  a  subject  mat- 
ter, however  large,  made  up  of  a  single  primary  right  and  all 
rights  germane  thereto,  however  numerous,  or  several  such 
subject  matters  under  certain  circumstances,  bring  all  parties 
directly  interested  before  the  court,  with  aU  parties  necessary 
to  be  there  for  their  due  protection,  and  settle  the  entire  con- 
troversy by  a  single  decree  in  a  single  administration  proceed- 
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ing,  giving  to  each  party  his  just  measure  of  relief  or  pro- 
tectiouy  and  each  his  just  measure  of  punishment,  forever 
closing  the  primary  dispute  and  all  so  connected  therewith  as 
to  be  legitimately  considered  a  part  thereof.  It  would  be  a 
backward  step  in  the  administration  of  justice  to  let  the  mag- 
nitude and  complexities  of  a  single  subject  matter  lead  to  a 
sacrifice  of  one  iota  of  such  principle. 

If  the  mere  magnitude  of  the  work,  the  number  of  parties 
and  issues,  and  variety  of  relief  demanded,  legitimately  in- 
cluded within  a  single  subject  matter,  would  furnish  any  jus- 
tification for  failing  to  vindicate  the  established  practice  to 
its  full  extent,  this  case — ^with  its  records  of  between  6,000 
and  7,000  pages,  and  requiring,  after  all  the  industry  of  coun- 
sel had  been  exhausted  in  condensing  such  a  vast  amount  of 
material  into  as  small  a  compass  as  practicable,  about  3,400 
pages  of  printed  matter  to  present  it — ^would  accomplish  that 
result;  but  it  does  not.  Principles  do  not  change  with  the 
magnitude  and  difficulties  of  cases.  Of  course,  there  is  no 
danger  of  such  liabilities  as  the  learned  counsel  suggests  in 
his  illustrations  being  included  within  the  subject  matter  of 
an  administration  suit.  They,  like  any  other  mere  thing  in 
action,  pass  to  the  receiver  and  become  a  part  of  the  trust 
property  in  his  possession,  to  be  converted  into  money  at  hia 
suit  if  necessary,  while  the  liabilities  of  trustee  defendants 
and  of  those  whose  responsibilities  are  only  enforcible  upon 
equitable  principles,  are  to  be  marshaled  into  the  trust  fund 
in  money  by  direct  proceedings  in  the  main  suit.  The  di- 
viding line,  go  far  as  the  principles  involved  are  concerned, 
is  plain.  Probably,  except  for  the  bar  that  established  prac- 
tice has  set  up  in  the  matter,  the  liabilities  enforcible  for  ben- 
eficiaries of  the  trust  fund  in  a  winding-up  suit  might  be  very 
much  extended,  as  intimated  in  Peck  v.  Elliott,  79  Fed.  10, 
cited  by  respondents'  counsel.  There  the  federal  court  held 
that  its  authority  extended  to  gathering  mere  dues  from  cred- 
itors of  the  corporation  defendant  into  the  trust  fund  in 
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money,  by  independent  suits  in  the  name  of  its  receiver,  or 
by  making  the  debtors  defendants  in  the  winding-np  suit. 
That  is  in  harmony  with  what  we  have  said  to  the  effect  that 
the  power  of  the  court  in  such  matters  is  plenary  except  so 
far  as  it  is  limited  by  sound  judicial  discretion.  It  is  so  ef- 
fectually limited  here  that  the  making  of  mere  debtors  par- 
ties defendant  in  the  original  suit  would  be  deemed  most 
serious  error. 

The  final  conclusions  that  must  be  drawn  from  the  fore- 
going seem  clear. 

All  of  the  alleged  liabilities  made  a  part  of  the  subject.mat- 
ter  of  this  suit  by  the  supplemental  bill,  either  were  unknown 
to  the  creditors  when  the  suit  was  commenced,  or  they  there- 
after accrued.  They  are  all  material  to  the  original  purpose 
of  the  action, — the  one  subject  thereof.  Had  they  existed  at 
the  origin  of  the  litigation,  they  could  have  been  made  a  part 
of  the  plaintiff's  cause  of  action.  Unless  the  receivership 
feature  is  a  bar,  it  is  within  the  discretionary  authority  of  the 
court  to  permit  them  to  be  made  a  part  thereof  by  the  sup- 
plemental bill.  While  the  general  practice  in  settling  a  re- 
ceiver's account,  and  the  amount  for  which  he  is  liable  for 
breach  of  trust  is  by  special  proceedings  in  the  action  where- 
in he  was  appointed,  issues  being  made  up  and  tried  before 
the  court  or  referee  or  otherwise  as  to  the  court  may  seem 
best,  the  beneficiaries  having  full  opportunity  to  be  heard  in 
the  matter,  and  the  general  way  of  enforcing  payment  of 
whatever  sum  the  receiver  may  in  such  proceedings  be  ad- 
judged liable  for  is  by  way  of  contempt  proceedings, — that 
method  is  not  exclusive.  The  whole  subject  is  under  the  con- 
trol of  the  court  within  the  boundaries  of  sound  judicial  dis- 
cretion. It  might  in  exceptional  circumstances  permit  an  in- 
dependent action  to  be  brought  against  its  receiver  by  the  ben- 
eficiaries of  the  trust ;  or,  if  the  original  suit  were  yet  open, 
permit  him  to  be  made  a  defendant  therein  and  the  matter  in- 
volved be  closed  by  the  general  decree. 
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If  it  is  alleged  as  to  a  receiver^  that  during  the  course  of 
his  administration  he  pursued  a  systematic  course  hostile  to 
the  primary  beneficiaries^  concealing  his  conduct  from  the 
knowledge  of  the  court  till  the  trust  fund  was,  by  him  and 
those  f  raudidently  colluding  with  him,  wasted  or  put  beyond 
the  reach  of  such  beneficiaries,  except  so  far  as  the  same  coidd 
be  recovered  by  judicial  proceedings,  and  there  is  probable 
ground  for  believing  that  the  charge  is  true,  and  the  issues 
raised  in  the  action  in  respect  to  the  trust  are  still  open,  it  is 
competent  for  the  court,  on  such  showing,  to  permit  the  claim 
on  behalf  of  the  creditors,  against  the  receiver  and  his  alleged 
guilty  participants,  to  be  treated  as  a  part  of  the  original  sub- 
ject of  the  action,  and  to  be  brought  into  it  for  trial  by  sup- 
plemental bilL 

If  an  action  is  commenced  ostensibly  to  administer  the  as- 
sets of  an  insolvent  corporation,  but  really  pursuant  to  a 
fraudulent  agreement  between  its  officers  or  its  officers  and 
others,  to  enable  them  to  control  the  corporate  assets  for  their 
own  benefit,  and  in  execution  of  such  fraudulent  scheme  those 
controlling  the  suit  induce  the  court,  by  false  pretenses,  to 
appoint  as  receiver  one  of  their  own  number  who  will  use  his 
office  to  enable  them  to  effect  their  wrongful  purpose,  and  he 
does  so  use  it,  the  court  may,  upon  being  satisfied  of  a  prob- 
ability that  such  fraud  has  been  committed,  for  the  purpose 
of  having  the  truth  of  the  matter  judicially  determined,  per- 
mit the  creditors  to  treat  such  receiver  as  having  been  the 
agent  of  the  corporation  and  its  officers,  and  the  assets  of  the 
corporation  to  have  been  by  his  aid  continued  under  their  con- 
trol, though  being  ostensibly  under  the  control  of  the  court 
In  such  circumstances  it  is  eminently  proper  for  the  court — 
the  condition  of  the  suit  being  such  that  under  any  circum- 
stances a  supplemental  complaint  might  be  made — ^to  allow 
such  officers  and  such  agent  to  be  made  parties  defendant  and 
charged  as  trustees  for  creditors,  as  to  the  property  of  the  cor- 
poration still  in  their  hands,  and  the  value  of  all  wrongfully 


19]  JANUARY  TERM,  1904.  303 

Harrigan  y.  Gilchrist,  121  Wis.  127. 

appropriated  by  them  or  otherwise  lost  through  their  -wrong- 
ful conduct^  or  that  of  either  of  them,  in  execution  of  the 
original  fraudulent  design.  To  bring  such  parties  into  the 
suit  as  defendants  on  either  of  the  contingencies  mentioned, 
it  is  believed,  would  not'be  a  stretch  of  judicial  discretion, 
and  on  the  last  one  mentioned  would  be  a  very  wise  exercise 
-of  judicial  power. 

Upon  a  review  of  the  whole  situation,  we  can  see  no  legiti- 
mate ground  for  appellants  to  complain.  They  had  as  full 
an  opportunity  to  be  heard  in  their  defense  as  they  would 
have  had  if  any  other  method,  adequate  under  the  circum- 
stances to  meet  the  case,  had  been  adopted.  Certainly,  no 
good  ground  exists  for  the  court  to  hold  that  the  practice 
adopted  was  such  an  abuse  of  judicial  power  as  to  consti- 
tute jurisdictional  error.  On  the  contrary,  in  view  of  the 
feature  of  the  case  as  to  Rust  being  really  the  arm  of  the  cor- 
poration defendant  and  its  officers,  instead  of  that  of  the 
<50urt,  the  practice  adopted  meets  with  our  approvaL 


IIL 

Appeals. 

We  have  now  reached  the  merits  of  the  appeals.  There  are 
many  questions  to  be  considered  in  respect  thereto.  If  we 
were  to  discuss  each  appeal  at  length  as  regards  matters  of 
evidence,  and  the  legal  principles  applicable  thereto  as  well, 
this  opinion  would  unavoidably  be  extended  to  such  length 
that  it  seems  best  not  to  take  such  course,  but  to  confine  what 
we  may  say  mainly  to  conclusions  reached  on  minor  and  ulti- 
mate questions.  The  details  involved  have  been  studied  with 
all  the  care  that  could  reasonably  be  devoted  thereto,  having 
regard  to  the  important  interests  involved.  Notwithstanding 
the  great  length  of  the  record,  we  trust  nothing  has  been  over- 
looked.   The  importance  of  f  idly  understanding  the  evidence 
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in  all  its  bearings,  in  view  of  the  extraordinary  character  of 
the  findings,  could  not  well  be  overestimated.  By  such  find- 
ings a  score  or  more  of  men  of  the  foremost  in  professional 
and  business  life  in  the  community  in  which  they  resided,  as 
appears,  and  whose  integrity  in  their  relations  with  their  fel- 
low-men we  must  assume  was  above  reproach,  are  condemned 
as  having  been  guilty  of  conceiving  and  executing  one  of  the 
most  far-reaching  and  dangerous  frauds  of  which  we  have  any 
history  in  the  records  of  judicial  investigations;  a  fraud  that 
required  in  its  consummation  the  services  of  the  agents  of  one 
of  the  highest  judicial  tribunals  known  to  our  law,  and  which 
obtained  that  aid ;  a  fraud,  if  we  must  take  the  findings  as 
right,  so  manifest  in  the  various  steps  in  its  consummation,  as 
they  were  brought  before  the  court,  that  it  could  not  have 
escaped  the  notice  of  the  judicial  head  having  charge  of  the 
matter,  without  such  inattention  thereto  as  to  make  him,  mor- 
ally at  least,  a  party  to  the  wrong.  Nothing  equal  to  it  has 
before  come  to  our  attention  in  experience  or  research.  The 
characters  of  these  prominent  men,  in  business,  professional, 
and  official  life,  stand  condemned  before  the  bar  of  justice, 
and  condemned  so  severely  as  to  blacken  their  reputations  be- 
yond reasonable  hope  of  the  cloud  being  lifted,  if  the  indict- 
ment be  found  to  be  justified  by  the  law  and  the  evidence. 
Four  of  the  most  prominent  figures  in  this  picture,  and  the 
three  most  prominent  of  them,  have,  as  the  record  shows,  since 
the  action  was  commenced,  entered  upon  that  journey  from 
which  there  is  no  return.  If  the  conclusions  reached  by  the 
trial  judge  are  warranted  by  the  evidence  and  the  law,  the 
judgmeiit  complained  of  comes  far  short  of  fully  remedying 
the  wrongs  these  men  were  guilty  of,  as  regards  the  parties 
plaintiff  directly  interested ;  much  less  the  administration  of 
justice  which  they  abused  and  in  effect  corrupted.  If  the 
conclusions  of  fact  were  reached  by  the  trial  court  by  over^ 
looking  material  evidence  or  disregarding  it,  or  drawing  un- 
warranted inferences,  and  by  misconceiving  the  rules  of  law 
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applicable  to  the  case,  a  wrong  has  been  done  to  these  men, 
under  the  sanction  of  the  law,  and  by  distinguished  and  con- 
scientious administration  of  it  in  the  court  whose  judgment 
we  are  to  review,  of  such  a  nature  that,  after  the  jurisdiction 
of  this  court  shall  have  been  exhausted  to  remedy  it,  the  living 
parties  now  resting  under  the  condemnation  and  those  who 
stand  for  and  feel  the  load  of  the  absent  participants  will  still 
be  sufferers.  These  considerations  are  all  entitled  to,  and 
will,  receive  attention  in  determining  the  scope  of  what 
should  be  said  in  order  to  vindicate  the  justice  of  the  judg- 
ment complained  of,  if  it  is  right ;  and  vindicate  the  integrity 
of  the  condemned  parties,  so  far  as  the  evidence  and  the  law 
will  warrant,  if  the  conclusions  of  the  trial  court  and  the 
judgment  based  thereon  are  found  to  be  unjust. 

A  few  questions  are  common  to  all  the  appeals.  We  will 
give  attention  to  them  at  the  outset. 

A  demurrer  ore  tenus  was  interposed  as  to  each  defendant. 
This  seems  to  have  been  done  upon  the  theory  4;hat  it  was 
not  permissible  to  bring  the  matter  litigated  before  the  court 
by  a  supplemental  bill  or  by  proceedings  in  the  way  at- 
tempted, as  to  the  receiver  and  his  alleged  co-wrongdoers ;  or 
upon  the  ground  that  a  creditors^  action  against  an  insolvent 
corporation  is  wholly  statutory  and  that  no  warrant  is  found 
in  sees.  3216  to  3239,  inclusive.  Stats.  1898,  covering  the  sub- 
ject, for  including  the  matters  charged  against  the  appellants ; 
or  because  the  supplemental  complaint  did  not  show  that  the 
condition  precedent  to  the  right  to  commence  a  creditors'  ac- 
tion— ^the  issuance  of  an  execution  to  enforce  a  money  judg- 
ment against  the  corporation  and  return  thereof  unsatisfied — 
had  been  fulfilled;  or  because  the  facts  pleaded  show  inex- 
cusable laches ;  or  because  damages  caused  by  an  actionable 
fraud  cannot  be  recovered  in  an  equitable  action,  and  particu- 
larly not  as  part  of  a  trust  fund  in  a  winding-up  proceeding 
of  this  sort.  We  are  left  somewhat  in  the  dark  as  to  just  what 
counsel  did  rely  upon.  Errors  are  assigned  as  to  each  appeal. 
Vol.  121  —  20 
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because  the  demurrer  was  overruled,  but  very  little  is  said  by 
counsel  in  respect  thereto.  Most  of  the  reasons  we  have  men- 
tioned as  likely  to  have  been  in  the  mind  of  counsel  as  a  basis 
for  their  position  have  been  treated  in  discussing  the  juris- 
dictional question.  There,  incidentally,  it  seems,  enough  was 
said  to  indicate  that  none  of  the  suggested  reasons  can  be  suc- 
cessfully urged  in  support  of  the  alleged  insufficiency.  The 
pleader  stated  in  the  complaint  but  one  cause  of  action,  and 
in  that  charged  each  defendant  with  a  degree  of  responsi- 
bility fatally  involving  him  in  the  wrong  complained  of.  In 
other  words,  if  there  is  a  cause  of  action  against  one^  it  is 
against  alL 

True,  as  counsel  suggest,  it  is  essential  to  a  cause  of  action 
in  equity  by  creditors,  to  administer  the  property  of  an  in- 
solvent corporation  for  their  benefit,  by  statutory  regulation 
and  otherwise,  that  it  be  alleged  that  all  legal  remedies  for 
the  collection  of  the  moving  creditor's  claim  have  been  ex- 
hausted by  the  establishment  thereof  at  law,  the  issuance  of 
an  execution  thereon  in  a  good-faith  ^attempt  to  collect  the 
same,  and  a  return  of  such  execution  imsatisfied.  Hinckley 
V.  Pfister,  88  Wis.  64,  82,  53  N.  W.  21 ;  State  ex  rel.  Fowler 
V.  Circuit  Court,  98  Wis.  143,  151,  Y3  N.  W.  788 ;  Davelaar 
V.  Blue  Mound  I.  Co.  110  Wis.  470,  474,  86  K  W.  185 ;  sec. 
3216,  Stats.  1898.  Bespondents'  counsel,  answering  that 
proposition,  suggest,  in  effect,  that  the  rule  laid  down  in 
Hinclcley  v.  Pfister,  that  a  defect  in  the  complaint  in  r^ard 
to  such  essential  cannot  be  raised  by  demurrer  ore  tenus,  has 
been  overruled,  citing  Hoff  v.  Olson,  101  Wis.  118,  76  N.  W. 
1121,  and  Johnson  v.  Huber,  106  Wis.  282,  284,  82  N.  W. 
137.  Meyer  v.  OaHhwaite,  92  Wis.  571,  66  K  W.  704;  Bige- 
low  V.  Washburn,  98  Wis.  663,  74  N.  W.  862 ;  Post  v.  Camp- 
bell, 110  Wis.  378,  384,  86  N.  W.  1032,  and  many  other  such 
cases,  might  have  been  added.  They  are  only  to  the  point 
that  an  objection  to  the  sufficiency  of  a  complaint  in  equity, 
that  it  shows  the  plaintiff  has  an  adequate  remedy  at  law,  is 
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waived  unless  raised  by  demurrer  on  that  ground.  That  does 
not  reach  the  question  of  whether  the  essential  to  a  cause  of 
4ustion  in  a  creditors'  suit,  where  sequestration  is  sought,  that 
all  legal  remedies  shall  have  been  exhausted  in  the  manner  be- 
fore indicated,  not  being  stated  in  the  complaint,  the  defect 
can'be  raised  by  demurrer  ore  tenus.  A  defect  of  that  chai> 
■acter  does  not  involve  a  mere  matter  of  practice,  such  as 
whether  the  proper  forum  for  the  plaintiff  to  invoke  is  that 
of  law  or  that  of  eqmty,  as  in  the  cases  cited  by  counsel  for 
respondents  (Martin  v.  Martin,  112  Wis.  814,  317,  87  N.  W. 
232,  88  "N.  W.  216),  but  whether  there  is  any  cause  of  action 
at  alL  However,  we  are  unable  to  discover  that  there  is  any 
such  defect  in  the  complaint  in  this  case.  It  shows  by  appro- 
priate allegations  that  a  judgment  was  duly  rendered  at  law 
in  favor  of  EL  H.  Hayden  against  the  insolvent  corporation ; 
that  execution  was  duly  issued  on  such  judgment,  and  was 
-dvlj  returned  unsatisfied ;  that  thereafter  the  judgment  cred- 
itors commenced  an  action  which  by  due  proceedings  assumed 
the  form  of,  and  is  in  fact,  the  action  in  which  the  judgment 
•complained  of  was  rendered.  Because,  in  the  supplemental 
complaint,  Mr.  Hayden  was  made  a  defendant,  so  that  it  did 
not  appear  that  any  plaintiff,  as  the  parties  appeared  upon  the 
record  at  the  trial,  was  so  circumstanced  as  to  be  competent 
to  commence  such  an  action,  is  not  material  The  court  hav- 
ing legitimately  become  possessed  of  the  subject  matter  in- 
volved, the  place  thereafter  occupied  on  the  record  by  the  per- 
son invoking  the  jurisdiction  of  the  court  at  the  start,  whether 
plaintiff  or  defendant,  or  whether  he  dropped  out  of  the  liti- 
gation altogether,  the  fact  still  appearing  by  the  complaint 
that  the  jurisdiction  of  the  court  was  properly  invoked,  could 
make  no  difference.  The  mere  arrangement  of  parties  on  the 
record  in  an  equity  case,  in  order  that  those  united  in  interest 
may  appear  as  plaintiffs  and  those  adverse  thereto  may  ap- 
pear as  defendants,  the  former  standing  for  the  subject  mat- 
ter of  the  action  upon  sufficient  facts  alleged,  pertains  to  mere 
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judicial  administration  and  is  under  the  supreme  control  of 
the  court  within  the  boundaries  of  sound  judicial  discretion. 

The  point  that  the  complaint  shows  the  conduct  of  plaint- 
iffs  respecting  the  matters  of  controversy  presented  by  the 
supplemental  complaint  was  fatally  tainted  with  laches^  does 
not  appear  to  have  support.  The  complaint  contains  specific 
allegations  to  the  effect  that  none  of  the  facts  alleged,  upon 
which  the  liability  of  appellants  is  predicated,  came  to  the 
knowledge  of  the  respondents  till  shortly  before  the  applica- 
tion was  made  for  a  reopening  of  the  litigation  and  leave  to 
bring  in  the  new  matter  and  new  parties.  No  situation  is 
disclosed  indicating  that  respondents  were  guilty  of  negli- 
gence in  not  earlier  discovering  the  facts  so  that,  by  the  rules 
on  that  subject,  they  should  be  denied  judicial  aid.  Bostwick 
V.  Mut.  L.  Ins.  Co.  116  Wis.  392,  421,  89  N.  W.  638,  92  N. 
W.  246.  It  is  fairly  inferable  from  the  complaint  as  a  whole 
that  the  circumstances  which  moved  respondents  to  action,  re- 
sulting in  their  appeal  to  the  court  to  reopen  the  case,  occurred 
at  the  time  of  and  within  a  short  period  before  the  final  clos- 
ing^up  of  the  receivership  matter,  and  that  nothing  occurred 
prior  to  such  period,  known  to  plaintiffs  or  which  they  could 
reasonably  be  charged  with  knowledge  of,  so  tending  to  sug- 
gest unfaithfulness  on  the  part  of  the  receiver  that  the  re- 
spondents should  have  discovered,  earlier  than  they  did,  the 
evidence  of  wrongdoing  if  it  existed.  In  any  event,  there 
being  no  element  of  estoppel  to  be  dealt  with,  and  no  fatal 
negligence  on  the  part  of  the  respondents,  and  no  difficulty  as 
regards  the  subject  matter  of  the  supplemental  complaint,  ex- 
cept as  regards  the  time  of  bringing  such  matter  to  the  at- 
tention of  the  court,  whether  the  facts  justified  the  court  in 
permitting  such  complaint  or  not,  does  not  go  to  the  cause  of 
action.  It  was  a  mere  practice  matter,  addressed  to  the  sound 
discretion  of  the  court. 

A  point  is  made  that  the  consolidation  of  the  action  com- 
menced bv  James  T.  Barber  and  another,  and  the  one  com- 
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menced  by  H,  H.  Hayden,  into  one,  and  the  allowance  of  a 
Bupplemental  complaint  as  if  only  a  single  action  remained, 
was  an  nnwarranted  proceeding.  Counsel  suggest^  seemingly 
with  confidence,  that  consolidation  of  actions  means  only  con- 
solidation of  trials ;  that  is,  a  trial  of  several  actions  together, 
not  the  trial  of  one  action  instead  of  several  actions.  Counsel 
cite  authorities  supposed  to  support  that  view.  We  do  not 
feel  justified  in  taking  time  to  discuss  thenu  In  our  judg- 
ment their  import  has  been  overlooked  by  counsel,  and  they 
have  further  overlooked  the  statute,  sec  2792,  Stats.  1898, 
which  expressly  indicates,  as  o*f  course  the  fact  is,  that  con- 
solidation of  actions  means  the  creation  of  one  out  of  two  or 
more  that  might  reasonably  have  been  brought  as  one.  That 
power,  as  to  actions  formerly  cognizable  only  in  equity,  exists 
independently  of  the  statute.  Biron  v.  Edwards,  77  Wis. 
477,  46  N.  W.  818.  This  was  eminently  a  proper  case  for 
the  exercise  of  such  power.  There  could  not  be,  without  vio- 
lating established  practice,  more  than  one  action  allowed  to 
administer  the  property  of  the  corporation  and,  incidently, 
other  liabilities  for  the  benefit  of  its  creditors.  Ifecessarily, 
the  first  one  properly  commenced  superseded  the  other.  Such 
other,  since  both  were  commenced  in  the  same  court,  and  judi- 
cial consent  was  given,  became  adjourned,  so  to  speak,  into 
the  properly  commenced  action,  as  a  matter  of  course,  and  the 
entry  of  the  formal  order  in  that  regard  only  recorded  the 
fact.  From  the  time  of  the  commencement  of  the  Hayden 
action  and  the  proceedings  thereafter  recognizing  the  status 
of  the  first  action  and  affirming  what  had  been  done  therein, 
there  was  really  but  one  action  to  proceed. 

The  complaint  charged  that,  as  early  as  January  1,  1893, 
appellants  Thompson,  Oilbert,  Owen,  and  Barber,  and  the  de- 
ceased persons,  Rust,  Hayden,  and  Moon,  all  of  whom  were 
•officers  and  stockholders  of  the  corporation,  knew  that  it  was 
hopelessly  insolvent,  and  then  entered  into  a  conspiracy  to 
appropriate  to  their  own  use  its  assets  in  fraud  of  general 
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creditors^  and  that  in  pursuance  thereof,  prior  to  May  18^ 
1893,  they  caused  to  be  hypothecated  to  themselves  and  to 
corporations  in  which  they  were  interested,  for  the  purpose  of 
securing  previously  contracted  debts  of  the  insolvent  to  them- 
selves and  such  corporations,  a  large  amount  of  the  insolvent'^ 
assets.  Acts,  in  great  detail,  were  alleged  to  have  occurred 
pursuant  to  such  conspiracy,  all  of  which  were  covered,  favor- 
ably to  the  respondents,  with  like  detail  in  the  findings,  fol- 
lowed by  a  conclusion  to  the  effect  that  all  of  such  hypotheca- 
tions were  legitimately  made,  and  that  no  such  conspiracy  as 
that  alleged,  or  any  other,  prejudicial  to  the  creditors  of  the 
insolvent,  was  formed  by  the  alleged  guilly  parties  prior  to 
May  15, 1893.  None  of  the  acts  on  the  part  of  such  persons,, 
alleged  to  have  occurred  to  the  wrongful  prejudice  of  credit- 
ors prior  to  that  time,  were  so  found,  and  none  before  th& 
commencement  of  the  first  receivership.  May  23,  1893,  except 
one,  viz.,  the  giving  of  the  Brookville  mortgage  May  18, 1893,. 
which  will  be  considered  in  appeal  "No.  5 ;  but  it  was  found 
that  some  time  after  May  15, 1893,  and  before  the  commence- 
ment of  the  Barber  action,  the  alleged  guilly  persons  formed 
a  conspiracy  to  place  the  property  of  the  corporation  with  a 
court  receiver,  and  to  cause  it  to  be  administered  by  him, 
acting  ostensibly  as  agent  of  the  court  but  really  as  their 
agent,  so  as,  in  the  end,  under  the  forms  of  law,  to  appro* 
priate  such  property  to  their  own  use.  That  finding,  as  indi- 
cated, was  not  based  upon  any  direct  or  circumstantial  evi- 
dence showing  wrongdoing  as  to  any  occurrence  before 
the  date  of  the  supposed  conspiracy.  Up  to  that  time,  which, 
as  has  been  seen,  was  on  the  eve  of  the  commencement 
of  the  receivership  action,  all  of  the  alleged  guilty  parties 
stand  forth  wholly  innocent  of  the  indictment  against  them 
contained  in  the  complaint.  The  hypothecations  alleged  to- 
have  been  made  were  in  fact  made,  but  all  but  one  of  them,, 
as  found  by  the  court,  and  that  in  legal  effect,  as  we  shall  see 
hereafter,  were  made  for  a  su£Scient  consideration  while  the 
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corporation  was  a  going  concern  and  its  assets  were  free  from 
any  impress  of  a  trust  for  the  benefit  of  creditors.  Slctck  v, 
N.  W.  Nat.  Bank,  103  Wis.  6Y,  79  N.  W.  51.  The  law  in 
that  regard  in  this  state,  when  the  supplemental  complaint 
was  made^  was  not  so  well  settled  as  it  was  later  when  the 
I  cause  was  tried. 

It  seems  qmte  evident  from  the  complaint  that  it  was 
framed  upon  the  theory  that  the  mere  fact  that  the  corpora- 
tion was  insolvent,  if  such  were  the  f act^  at  the  time  the  hj- 
j)othecations  were  made,  notwithstanding  it  was  a  going  con- 
cern and  might,  so  far  as  then  known,  continue  in  business  in- 
definitely, impressed  its  assets  with  a  trust  for  creditors,  dis- 
abling its  officers  from  dealing  therewith,  as  to  creditors,  by 
taking  security  for  debts  due  from  it  to  them  or  those  due  to 
others  secured  by  their  responsibilities.  Facts  were  alleged 
in  great  array,  as  regards  occurrences  long  prior  to  the  com- 
mencement of  the  action,  which  at  the  outset,  it  seems,  were 
supposed  to  point  conclusively  to  a  precedent  agreement  and 
to  its  consummation,  the  legal  effect  of  which,  whether  the 
occurrence  took  place  by  concert  of  action  or  not,  would  be 
a  fraud  upon  creditors.  However,  in  harmony  with  the  set- 
tled principles  as  understood  at  the  time  of  the  trial,  the  court 
held,  in  the  end,'  that  no  fraud  was  inferable  therefrom  as  a 
fact,  nor  resulted  therefrom  as  a  matter  of  law.  Up  to  this 
point  the  learned  court,  in  reaching  minor  conclusions,  fol- 
lowed the  order  adopted  in  the  complaint  The  evidentiary 
facts  were  first  found,  upon  which  the  ultimate  facts  and  con- 
clusion of  law  claimed  depended.  When  that  was  reached 
the  alleged  guilty  parties  were  exonerated,  not  condemned. 
The  findings  were  framed  in  an  orderly  and  logical  way,  since 
the  truth  of  the  matter  which  the  court  was  in  quest  of  was 
to  be  disclosed  if  at  all  by  circumstances.  From  that  point 
on,  the  order  seems  to  have  been  reversed.  Instead  of  find- 
ing the  existence  of  facts  from  which  fraud  might  reasonably 
be  inferred,  if  inferable  at  all,  followed  by  the  ultimate  con- 
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elusion  in  respect  thereto  which  the  circumstances  seemed  to 
call  f or,  the  conclusion  was  reached  at  the  outset  and  from 
that  standpoint  the  actions  of  the  parties  thereafter — ^which 
in  the  main  at  least,  if  found  wrongful  at  all,  would  under 
ordinary  circumstances  have  been  attributable  and  attributed 
to  error  of  judgment  from  a  business  standpoint,  or  mistake 
of  law,  in  the  absence  of  some  very  clear  indication  to  the 
contrary — ^were  found  to  be  successive  steps  in  consummating 
the  original  design.  The  structural  features  of  the  findings, 
which  the  learned  court  which  tried  the  case  doubtless  adopted 
at  the  suggestion  of  the  learned  counsel  for  the  prevailing  par- 
ties, are  not  entirely  without  significance  in  determining 
whether  the  evidentiary  circumstances  were  found  from  the 
proper  standpoint,  and  in  determining  whether  fraud  should 
or  should  not  be  inferred  therefrom,  which  is  in  the  main  the 
basis  for  the  judgment  complained  of. 

The  question  of  whether  the  findings  of  fact  are  supported 
by  the  evidence  in  the  light  of  correct  principles  of  law,  is 
common  to  all  the  appeals.  We  are  constrained  in  our  con- 
siderations not  to  review  at  the  outset  the  finding  as  to  the 
alleged  guilty  parties  having  entered  into  the  fraudulent  com- 
bination held  to  have  been  made,  but  to  consider  the  eviden- 
tiary circumstances  as  found,  and  after  passing  upon  the  ex- 
ceptions to  the  findings  in  that  regard,  to  then  consider 
whether  what  remains  of  such  findings  supports  the  conclu- 
sion of  fact  as  to  the  fraudulent  conspiracy  or  not. 

In  considering  the  exceptions  to  the  findings,  these  familiar 
principles  will  be  recognized  and  applied.  They  are  men- 
tioned here  to  avoid  referring  to  them  in  detail  as  the  review 
of  the  case  proceeds : 

1.  'Since  the  circuit  judge  who  tried  this  issue  had  the  ben- 
efit and  advantage  of  a  personal  examination  of  the  witnesses, 
and  was  better  qualified  to  judge  of  the  weight  to  be  given 
to  their  testimony  by  the  usual  tests  of  credibility,  than  this 
court  can  be,  his  finding  of  the  main  facts  ought  not  to  be  dis- 
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tiirbed  without  such  a  clear  and  palpable  preponderance  of 
the  evidence  against  it  as  will  create  a  positive  conviction  in 
our  minds  that  he  erred  in  his  conclusion/  Rice  v,  Jerenson, 
54  Wis.  248,  251,  11  N.  W.  549 ;  Zoesch  v.  Thielman,  105 
Wis.  117,  80  N.  W,  1107;  Yilas  v.  Bundy,  106  Wis.  168,  81 
3^r.  W.  812;  Johnson  v.  Goult,  106  Wis.  247,  82  N.  W.  139; 
WysB  V.  Orunert,  108  Wis.  38,  83  N.  W.  1095 ;  Wtissow  v. 
Hose,  108  Wis.  382,  84  N.  W.  433 ;  Remington  v.  Eastern 
R.  Co.  109  Wis.  154,  190,  84  N.  W.  898,  85  K  W.  321 ; 
Endress  v.  Shove,  110  Wis.  141,  85  N.  W.  651 ;  Hill  v.  Am. 
Surety  Co.  112  Wis.  627,  88  K  W.  642. 

2.  The  foregoing  rule  requires,  in  order  to  warrant  the  dis- 
turbance of  a  trial  court's  findings  of  fact  upon  appeal,  that 
such  findings  shall  appear  so  plainly  against  the  preponder- 
ance of  the  evidence  as  to  be  explainable  only  by  want  of 
proper  consideration  of  the  evidence,  mistake  in  overlooking 
material  portions  thereof,  or  prejudice,  or  some  other  im- 
proper cause.    Wyss  v.  Orunert,  108  Wis.  44,  83  H".  W.  1095. 

8.  The  burden  of  proof  is  on  him  who  alleges  fraud  to  es- 
tablish the  same  by  clear  and  satisfactory  evidence, — ^not  to 
that  degree  of  certainty  which  is  said  to  be  beyond  a  reason- 
able doubt,  but  by  a  preponderance  of  the  evidence  so  clear 
and  satisfactory  as  to  establish  the  fact  found  with  reason- 
able certainty,  giving  due  weight  to  the  presumption  that 
human  actions  in  business  relations  are  characterized  by  good 
faith,  at  least  as  regards  responsibilities  of  which  the  law 
takes  notice.  ^^Odiosa  et  inhonesta  non  sunt  in  lege  prcesu- 
tnenda;  et  in  facto  quod  se  habet  ad  honum  et  malum,,  magis 
de  bono  quam  de  malo  prcesumenda  est/'  (Odious  and  dis- 
honest things  are  not  to  be  presumed  in  law;  and  in  an  act 
which  partakes  both  of  good  and  bad,  the  presumption  should 
be  more  in  favor  of  what  is  good  than  what  is  bad.)  Co.  Litt. 
78 ;  Rice  v.  Jerenson,  supra;  F.  Dohmen  Co.  v.  Niagara  F. 
Ins.  Co.  96  Wis.  38,  52,  71  N.  W.  69 ;  Jones,  Ev.  §  190 ; 
14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  190. 
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4.  The  first  rule  mentioned  does  not  apply  where  it  is  mani- 
f  est  that  the  findings  were  based  upon  a  mistaken  view  of  the 
law.    Milwaukee  Co.  v.  Pabst,  YO  Wis.  362,  36  N.  W.  337. 

6.  The  first  and  second  rules  mentioned  apply  with  more 
or  less  force  according  as  the  record  discloses  the  existence  or 
nonexistence  of  those  elements  upon  which  it  is  based.  So  far 
as  the  ultimate  facts  are  dependent  upon  inferences  from  un- 
disputed evidentiary  matters  fully  appearing  upon  the  record, 
the  supposed  better  opportunity  for  the  trial  court  to  discover 
the  proper  inference  is  not  to  be  overcome  upon  appeal  by 
greater  clearness  in  the  evidentiary  effect  of  such  circum- 
stances than  would  be  required  in  viewing  the  same  from  an 
original  standpoint. 

6.  The  admission  and  consideration  of  improper  evidence 
is  deemed  immaterial  upon  appeal  in  considering  the  ques- 
tion of  whether  findings  made  by  the  court  are  supported  by 
the  evidence,  unless  it  clearly  appears  that  otherwise  the  find- 
ings would  have  been  different.  HiU  v.  Am.  Surety  Co. 
supra;  Duncan  v.  Duncan,  111  Wis.  76,  86  K  W.  662.  The 
rejection  of  proper  evidence  is  deemed  immaterial  in  the  cir- 
cumstances mentioned  in  the  forgoing  rule,  unless  it  appears 
that  had  it  not  been  for  such  rejection  the  findings  might 
probably  have  been  materially  different 

7.  It  is  presumed  in  viewing  a  trial  court's  finding  that  im- 
proper evidence  taken  under  objection  was  given  no  weight 
in  reaching  the  final  conclusion,  unless  the  contrary  appears. 
RozeJc  V.  Bedzinshi,  87  Wis.  526,  68  N.  W.  262;  Farr  v. 
Semple,  81  Wis.  230,  61  N.  W.  819. 

While  from  the  wording  of  the  notices  of  appeal  as  re- 
gards sec.  3052,  Stats.  1898,  we  were  compelled  to  hold  that 
nineteen  distinct  appeals  were  taken,  appellants  are  united  in 
interest  according  as  their  names  appear  in  the  several  instru- 
ments by  which  the  appeals  were  taken,  except  in  one  case, 
where  there  are  two  appellants,  but  two  distinct  interests  as 
regards  costs.    That  is  to  say,  testing  the  appeals  by  the  in- 
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terests  to  be  dealt  with,  we  have  but  eight  parties  appellant. 
We  will  treat  them  that  way. 

All  questions  that  will  liow  be  treated  should  be  under- 
stood to  have  been  raised  by  proper  exceptions.  Except  where 
necessary  we  shall  not  undertake  to  mention  exceptions  or  as- 
signments of  error. 

Appeal  No.  1. 

Appeal  by  W.  A.  and  A.  J.  Bust,  as  personal  representa- 
tives of  R  E.  Susty  deceased. 

The  facts  found  by  the  trial  court  in  respect  to  this  matter 
appear  in  detail  in  the  statement  preceding  the  opinion  in 
findings  175  to  181  inclusive.  The  following  history  of  the 
matter  appears  wholly  or  substantially  undisputed  in  the  evi- 
dence as  we  view  it.  Many  of  the  features  are  embodied  in 
the  findings,  though  those  omitted  have  a  material  and  per- 
haps controlling  bearing. 

The  National  Electric  Manufacturing  Company,  some 
three  years  before  the  commencement  of  the  first  receivership 
action,  which  for  convenience  we  will  hereafter  call  the  Bar- 
her  action,  installed  an  electric  lighting  plant  at  Asheville, 
North  Carolina,  on  lands  owned  by  J.  A.  Lyman,  it  being  un- 
derstood then  or  some  time  thereafter,  and  prior  to  May  5, 
1891,  that  he  would  take  $1,000  in  bonds  secured  upon  the 
property,  for  such  land.  The  local  company  which  owned 
the  plant,  and  the  debtor  of  the  electric  company,  was  the 
People's  Light,  Heat  &  Power  Company,  which  we  will  here- 
after call  the  proprietor  company.  Prior  to  May  5,  1891, 
such  company  placed  a  trust  deed  on  the  electric  plant  and 
the  land  upon  which  it  was  situated,  to  secure  thirty-four 
$500  bonds,  which  were  to  be  used,  in  the  main  at  least,  to 
pay  the  electric  company  on  construction  account.  On  the  day 
named  the  latter  company  opened  an  account  with  this  bond 
matter  by  a  debit  item  of  $17,000,  and  a  memorandum  that 
the  bonds  were  received  and  delivered  to  George  B.  Shaw.  On 
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the  same  date  the  account  was  credited  with  numbers  1  and  2 
of  the  bonds,  $1,000,  with  a  memorandum  explaining  that 
they  were  left  with  Cobb  &  Merriman,  attorneys  at  Asheville, 
to  pay  Mr.  Lyman  for  the  land  upon  which  th§  electric  plant 
was  situated ;  and  was  also  credited  with  numbers  10  to  14 
inclusive  of  the  bonds,  $2,500,  with  a  memorandum  indicat- 
ing that  the  same  had  been  delivered  to  J.  A.  Lyman.  For 
what  purpose  the  latter  delivery  was  made  does  not  appear, 
but  it  does  appear  that  the  electric  company  did  not  at  any 
time  own  the  bonds  so  delivered,  after  May  5,  1891.  The 
$1,000  in  bonds  "were  left  with  Cobb  &  Merriman"  pursuant 
to  some  arrangement  to  which  the  proprietor  company  was  a 
party.  Whether  the  electric  company  at  any  time  was  the 
owner  of  such  bonds,  or  controlled  them  for  any  purpose,  ex- 
cept to  deposit  the  same  with  Cobb  &  Merriman  for  the  u^ 
of  Mr.  Lyman,  does  not  appear.  The  indications  are  that  it 
did  not,  and  that  they  were  never  taken  from  Asheville  by  the 
electric  company  or  its  receiver,  or  any  one  acting  for  either 
to  the  knowledge  of  the  latter.  It  never  had  possession  of  the 
bonds,  if  at  all,  subsequent  to  May  5, 1891,  the  day,  so  far  as 
indicated,  when  it  first  had  dealings  with  the  bond  matter. 
In  addition  we  find  in  the  record,  in  the  form  of  an  agree- 
ment on  the  trial :  "It  is  conceded  that  the  amount  owned  by 
the  receiver  was  $2,600."  That  must  have  been  overlooked 
in  drawing  the  findings.  The  deposit  vdth  Cobb  &  Merriman 
was  made  by  the  electric  company  and  the  proprietor  com- 
pany for  the  special  purpose  of  paying  Mr.  Lyman. 

Default,  was  early  made  in  the  payment  of  interest  upon 
the  bonds,  only  the  first  six  months'  interest  being  paid.  Prior 
to  January  1,  1893,  and  while  it  was  competent  to  do  so, 
twelve  of  the  bonds  were  turned  out  by  the  electric  company 
to  the  Chippewa  Valley  Bank  of  Eau  Claire,  Wisconsin,  as 
collateral  security,  and  ten  of  the  bonds  were  likewise  tamed 
out  to  M.  G.  Shaw  of  Eau  Claire,  five  bonds^  of  $2,500  only, 
remaining  under  the  control  of  the  electric  company.    The 
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facts  in  that  regard  were  duly  entered  on  the  company's 
books.  Thereafter,  and  before  January  1,  1893,  the  Chip- 
pewa Valley  Bank  took  charge  of  the  matter  of  protecting  the 
interests  of  the  £au  Claire  bondholders,  itself,  M.  G.  Shaw, 
and  the  electric  company,  employing  H.  B.  Walmsley  and 
H.  H.  Hayden,  attorneys  of  Eau  Claire,  Wisconsin,  in  re- 
spect thereto.  Such  attorneys,  from  first  to  last,  the  period 
reaching  down  to  the  trial  of  this  action,  looked  to  the  bank 
as  their  employer  and  were  paid  by  it.  In  all  of  the  transac- 
tions by  such  attorneys  as  to  the  matter  Mr.  Walmsley  was 
the  active  man,  spending  considerable  time  in  respect  there- 
to in  Asheville. 

About  January,  1893,  Mr.  Walmsley  discovered  that  Cobb 
&  Merriman  had  possession  of  $1,000  of  the  bonds  for  the 
purpose  before  indicated,  and  that  Mr.  Lyman  would  not  ac- 
cept the  same  for  the  real  estate  upon  which  the  electric  plant 
was  located.  Some  time  thereafter,  and  long  prior  to  the 
commencement  of  the  receivership,  he  obtained  possession  of 
such  bonds,  acting  in  the  interests  of  all  the  bondholders  he 
represented.  At  this  time,  and  at  all  times  thereafter,  the 
$2,500  of  bonds  sent  to  Lyman  as  aforesaid  were  owned, 
$1,500  by  him,  and  $1,000  by  William  M.  Barnard,  both  of 
Asheville. 

Mr.  Walmsley  took  such  measures  to  enforce  payment  of 
the  bonds,  by  authority  of  all  the  Eau  Claire  bondholders,  but 
looking  to  the  bank  as  his  employer,  that  some  time  prior  to 
the  coromencement  of  the  Barber  action  he  caused  the  trust 
deed  securing  them  to  be  foreclosed  and  the  property  to  be 
sold,  being  himself  compelled  to  bid  in  the  same  for  the  pro- 
tection of  his  clients,  which  he  did  for  $5,001.  Lyman  and 
Barnard  would  not  participate  as  purchasers,  and  demanded 
their  pro  rata  share  of  the  $5,001.  To  settle  with  them,  and 
with  Mr.  Lyman  for  the  realty,  and  pay  the  trustee's  fees 
upon  the  foreclosure  sale,  $1,835  was  required.  Mr.  Walms- 
ley arranged  all  the  matters  in  that  regard  at  Asheville,  mak- 
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ing  a  draft  upon  the  Chippewa  Valley  Batik  for  the  amount 
Tequired  less  the  trustee's  fees. 

About  the  time  the  draft  arrived  at  Eau  Claire  the  Barber 
action  was  commenced,  the  property  of  the  electric  company 
4)eing  placed  in  the  hands  of  B.  E.  Rust  as  receiver.  The 
books  of  the  insolvent  then  showed  but  $2,600  of  Asheville 
bonds  controlled  by  it.  The  receiver  thereafter  dealt  with  the 
matter  in  all  transactions  in  regard  thereto  upon  the  basis  of 
his  holding,  in  some  capacity,  five  twenly-sevenths,  or  $2,600 
only,  of  the  bonds  represented  by  Wabnsley,  the  others  so 
represented  being  those  held  by  the  Chippewa  Valley  Bank 
and  M.  G.  Shaw. 

Aside  from  some  doubtful  liabilities  of  stockholders  and 
officers  of  the  proprietor  company,  the  bonds  were  valueless 
except  so  far  as  money  could  be  realized  out  of  the  property 
acquired  at  the  foreclosure  sale.  Five  twenly-sevenths  of 
the  money  necessary  to  protect  the  title  to  such  property  in 
Walmsley  and  make  the  same  available  for  the  Eau  Claire 
Ixmdholders  was  a  valid  charge  thereon.  No  one  could  have 
acquired  any  interest  therein  imder  the  circumstances,  on 
account  of  the  receivership  bonds,  except  by  paying  five 
twenty-sevenths  of  such  money.  In  that  situation  Mr.  Rust 
was  applied  to  by  Mr.  Walmsley,  or  some  other  agent  of  the 
•Chippewa  Valley  Batik,  for  his  share  of  the  $1,836.  He  com- 
plied, using  his  private  funds.  He  did  not  deem  it  proper, 
without  permission  of  the  court,  to  risk  receivership  money 
in  the  matter,  but  was  willing  to  take  the  risk  personally 
rather  than  to  forego  all  opportunity  to  realize  on  the  bonds. 

Before  doing  as  above  indicated.  Rust  caused  the  whole  sit- 
uation to  be  presented  to  the  circuit  judge  by  his  attorney, 
^or  the  purpose  of  obtaining  judicial  authority  to  participate 
in  the  proceedings  to  acquire  the  Asheville  plant  and  enforce 
collection  of  the  bonds  at  the  expense  of  the  trust  fund,  with 
the  result  that  such  authority  was  refused.  The  evidence  is 
-fo  undisputed  and  conclusive  on  this  point  that  it  must  be 
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taken  as  true  unless  all  rules  for  weighing  evidence  are  to  be 
set  aside. .  There  is  much  evidence  on  the  subject,  and  many 
circumstances,  all  in  harmony.  Counsel  for  respondents,  on 
cross-examination,  asked  Mr.  Frawley:  ''Why  did  the  court 
decline  to  authorize  the  expenditure^  while  he  authorized  the 
expenditure  in  the  Bucyrus  and  other  matters  V^  to  which  the 
answer  was  given,  "The  matter  was  presented  to  the  court, — '^ 
to  which  counsel  said :  "I  know  that,"  when  the  witness  con- 
tinued: "I  wiU  simply  tell  you  what  he  said:  He  said  he  did 
not  think  anything  would  ever  be  realized  out  of  it,  and  did 
not  think  it  would  be  good  business  judgment  to  put  in  any 
money  down  there, — did  not  think  anything  would  be  real- 
ized." 

Thereafter,  during  the  whole  time  of  the  receivership,  ex- 
cept as  to  $524.26  which  will  be  hereafter  referred  to,  when 
money  was  required  to  be  advanced  on  account  of  the  Ashe- 
viUe  matter  as  to  the  receivership  bonds,  Mr.  Rust  paid  the 
same  out  of  his  private  fimds,  or  assumed  liability  to  do  so, 
as  between  himself,  the  Chippewa  Valley  Bank,  or  Oeorge  T. 
Thompson  as  its  representative,  and  M.  G.  Shaw. 

Rust  had  no  knowledge  of  the  $1,000  of  bonds  before  men- 
tioned other  than  what  appeared  upon  the  books  as  they  came 
into  his  possession  as  receiver.  He  made  no  account  thereof, 
and  though  he  made  some  effort  to  discover  their  location  and 
ownership,  it  does  not  appear  that  he  succeeded.  He  made 
inquiry  of  Mr.  Walmsley  while  the  latter  was  at  Asheville 
about  one  year  after  the  receivership  commenced,  but  it  does 
not  appear  to  have  been  made  from  any  supposed  value  in 
the  bonds,  or  ownership  in  himself  as  receiver,  but  in  order 
that  he  might  have  a  complete  record  of  the  entire  issue  of 
$17,000.  Mr.  Walmsley,  upon  the  trial,  explained  his  silence 
BB  to  the  $1,000  of  bonds  by  saying  that  he  understood  they 
were  deposited  by  the  proprietor  company  and  the  electric 
company  to  pay  Lyman  for  the  really,  and  that  upon  his 
being  compelled,  representing  the  Eau  'Olaire  bondholders. 
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to  pay  money  in  lieu  of  the  bondsy  he  regarded  the  same  as 
belonging  to  those  who  advanced  such  money.  In  all  the 
transactions  by  Rust  as  receiver^  whether  with  his  associates 
Thompson  and  Shaw,  or  otherwise^  no  account  was  taken  of 
bonds  owned  by  the  electjr ic  company  at  the  time  of  the  com* 
mencement  of  the  Barber  action^  except  the  $2,500. 

After  the  title  to  the  Asheville  plant  was  perfected  inllfr. 
Walmsley  for  the  Eau  Claire  bondholders,  they  believing — 
and  with  good  reasons  therefor — ^that  the  best  way  to  realize 
thereon  in  money  was  to  disorganize  the  plant  and  sell  the 
wreckage,  shipping  the  major  part  thereof  to  Eau  Claire  for 
that  purpose,  that  course  was  taken.  There  is  nothing  in  the 
record  to  impeach  the  good  faith  of  this  proceeding,  or  the 
judgment  which  dictated  it.  The  amount  thus  realized  was 
$4,482.30,  out  of  which  Mr.  Rust  handled  $1,452.02,  which 
was  accounted  for  between  him,'  the  Chippewa  Valley  Bank, 
and  M.  G.  Shaw.  The  amount  paid  out  in  respect  to  the  mat- 
ter, including  the  first  payment  of  $1,835,  and  exclusive  of 
attorney's  fees,  was  not  less  than  $2,934.45.  We  make  it 
from  the  evidence  somewhat  more,  but  as  that  is  all  counsel 
claim  we  will  adopt  their  figures.  Mr.  Rust  personally, 
directly  or  indirectly,  paid  five  twenty-sevenths  of  the 
$2,934.45,  or  became  liable  therefor.  There  was  left,  out  of 
the  sum  realized  from  the  property  acquired  at  the  fore^ 
closure  sale,  not  more  than  $1,548.45 — somewhat  less,  it 
seems — ^to  pay  the  expenses  of  the  attorneys  and  to  apply 
upon  the  bonds.  Expenses  were  incurred  in  connection  with 
disorganizing  the  Asheville  plant  and  turning  the  same  into 
money,  in  addition  to  the  above,  to  the  amount  of  $524.26. 
These  expenses  were  incurred  largely  by  the  regular  agent  of 
the  receiver,  and  were  paid  by  the  latter  out  of  receivership 
moneys,  he  charging  the  same  to  himself,  Thompson,  and 
Shaw. 

After  the  foreclosure  of  the  trust  deed  Walmsley  and  Hay 
den  continued  in  the  employ  of  the  Chippewa  Valley  Barih 


19]  JAJSTJART  TERM,  1904.  321 

Harrlgan  v.  Gilchrist,  121  Wis.  127. 

in  respect  to  the  collection  of  the  AsheviDe  bonds,  Mr.  Walms- 
ley  spending  much  time  at  Asheville  for  that  purpose.  In 
his  judgment  there  were  certain  liabilities  of  stockholders  and 
officers  of  the  proprietor  company  enforcible  for  the  payment 
of  the  bonds.  Upon  his  advice  several  suits  were  commenced, 
some  in  the  state  court  and  some  in  the  federal  court,  in 
K'orth  Carolina,  to  enforce  such  liabilities.  The  litigation  in 
that  regard  was  commenced  in  1894  and  was  still  pending  at 
the  time  of  the  trial  of  this  action,  there  then  being  no  rea- 
sonable hope  of  recovering  anything  for  bondholders,  and 
nothing  having  been  theretofore  recovered.  At  first  Mr. 
Rust's  name  as  receiver  was  used  with  those  of  other  Eau 
Claire  bondholders,  in  the  prosecution  of  the  suits  referred 
to,  but  upon  that  fact  being  brought  to  his  attention  he 
promptly  demanded  that  his  name  should  not  appear  in  that 
way,  as  he  claimed  the  $2,600  of  bonds  personally.  The  de- 
mand was  made  and  reason  given  therefor  by  letter.  A  few 
days  subsequent  thereto  he  again  wrote  Mr.  Walmsley  on  the 
subject,  explaining  that  he  claimed  ownership  of  the  bonds 
personally  because  the  court  would  not  permit  him  to  repre- 
sent them  in  the  litigation  as  receiver, — ^would  not  allow  any 
receivership  money  to  be  risked  in  the  matter,  and  that  he 
had  to  treat  the  bonds  as  his  own.  He  directed  reports  to  be 
made  to  him  as  receiver,  as  the  bonds,  or  the  proceeds,  might 
ultimately  revert  to  the  trust  fund.  Seasonably  after  receiv- 
ing such  letters  Mr.  Walmsley  caused  Mr.  Rust  to  appear  in 
the  litigation  in  his  personal  capacity  instead  of  as  receiver. 
He  did  not  thereafter,  as  receiver,  in  any  way  participate  in 
the  litigation. 

The  entire  expenses  of  the  litigation,  including  those  of 
local  attorneys  and  the  amounts  paid  Hayden  and  Walmsley 
for  services  and  expenses,  were  about  $4,000,  about  $3,000 
of  which  was  paid  to  Hayden  and  Walmsley,  the  greater  part 
being  paid  prior  to  July  20,  1894.  The  entire  expenditures 
made  in  the  enforcement  of  the  Asheville  bonds,  including 
Vol.  121  —  21 
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the  $2,934.45  aforesaid,  were  $6,970.33,  not  counting  the 
$624.26  paid  by  Rust,  receiver.  The  net  result  of  the  matter,* 
leaving  out  the  $624.26,  was  a  loss  of  $2,488.03,  five  twenty- 
sevenths  of  which  Mr.  Rust  paid  or  became  liable  for  per- 
sonally. The  account  with  the  matter,  as  to  him,  should  be 
stated  thus : 

To  five  twenty-sevenths  of  $6,970.33 $1,251  87 

To  receivership  moneys  chai^eable  to  Rust 624  26 

Total $1,776  13 

Byamount  received  from  property 830  06 

Balance,  loss $946  07 

Thus,  if  the  liabilities  adjudged  as  to  Rust  for  the  $524.26 
and  the  bonds  stand,  the  trust  fund  will  be  relieved  from  all 
the  burdens  of  his  participating  in  the  Asheville  matter,  and 
will  be  enriched  by  $1,000  and  interest,  while  a  loss  of 
$946.07  and  interest  will  fall  on  his  personal  representatives. 
In  May,  1897,  nothing  was  left  to  be  donewto  close  up  the 
receivership  matter,  except  to  close  out  a  large  amount  of 
book  accounts  supposed  to  be  of  little  or  no  value,  and  other 
accounts  where  moneys  were  paid  out  by  the  receiver  in  en- 
forcing hypothecated  matters  and  charged  to  the  holders  of 
the  security,  to  sell  some  few  articles  of  tangible  property,  to 
pass  upon  the  receiver's  account,  and  to  distribute  the  re- 
maining funds  in  his  hands  according  as  the  court  might 
order.  About  this  time  Mr.  Rust's  relation  to  the  $2,500  of 
bonds  as  stated,  and  to  the  suits  pending  at  Asheville,  was 
such  that  he  desired  to  acquire  title  to  such  bonds,  and  he  so 
informed  his  attorney,  Mr.  Frawley,  asking  him  to  bring  that 
about.  The  absolute  passing  of  the  title  to  the  bonds  to  any 
one  without  recognizing  the  equitable  claim  for  the  outlay 
made  by  him  in  efforts  to  coUect  the  same,  would  have  left 
him  without  any  opportunity  whatever  to  retrieve  his  loss,  and 
at  the  same  time  introduce  a  person  into  the  pending  litiga- 
tion that  might  not  act  in  harmony  with  those  who  had  risked 
much  in  pursuing  the  same.    Rust  verified  his  final  account 


19]  JANUARY  TERM,  1904.  323 

Harrlgan  y.  Gilchrist,  121  Wis.  127. 

May  28,  1897^  and  thereafter  filed  the  same  in  the  office  of 
the  clerk  of  the  circuit  court  for  Eau  Claire  county.  The 
aforesaid  worthless  book  accounts  were  therein  plainly  sched- 
uled^ and  also  the  other  accounts  of  the  moneys  paid  out  of  the 
trust  fund  and  charged  to  holders  of  the  collateral.  The  so- 
called  worthless  accounts  included  the  bond  account  of  $2,500. 
In  respect  thereto  a  memorandum  was  made  to  the  effect  that 
a  suit  was  pending  at  Asheville,  the  outcome  of  which  was 
doubtful  On  the  day  the  account  was  verified,  a  petition  was 
also  prepared  and  verified  for  presentation  to  the  court,  to 
obtain  authority  to  dispose  of  the  so-called  worthless  accounts 
in  the  discretion  of  the  receiver.  An  order  was  entered  ac- 
-cordingly.  Later  a  second  order  was  entered  in  respect  to 
the  same  matter,  particularly  directing  the  time  and  manner 
of  disposing  of  the  accounts  and  authorizing,  also,  the  sale  of 
iill  personal  property  still  on  hand.  The  order  was  duly  exe- 
cuted, the  sale  being  made  at  public  auction.  De  Alton  S. 
Thomas  purchased  the  accounts  for  $53,  the  face  of  the  same 
being  upwards  of  $22,000. 

Before  the  sale  took  place  notice  was  publicly  given  that 
certain  of  the  accounts  had  been  adjusted  by  order  of  the 
court,  including  the  account  of  $524.26  against  Thompson, 
-Shaw,  and  Rust,  and  that  such  accounts  would  be  withdrawn 
from  the  sale ;  that  an  account  against  John  8.  Owen  had  been 
paid  and  would  be  withdrawn;  that  a  claim  against  the 
Bucyrus  Steam  Shovel  &  Dredge  Company  was  involved  in 
a  suit  pending  in  the  circuit  court  for  Milwaukee  county, 
John  8.  Owen,  D.  R.  Moon,  J.  T.  Barber,  Fitch  Gilbert,  and 
George  T.  Thompson  having  advanced  upwards  of  $5,000  in 
respect  thereto;  that  ^^AsheviUe  bond  account,  face  value 
$2,500,"  with  like  bonds  owned  by  the  Chippewa  Valley 
Bank,  were  in  suit  in  North  Carolina;  that  the  court,  upon 
application  for  directions  as  to  the  course  the  receiver  should 
pursue  in  reference  thereto,  had  declined  to  permit  him  to 
•expend  trust  funds  in  the  matter;  that  substantially  $1,000 
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had  been  advanced  in  the  litigation  by  the  bondholders  inter- 
ested, and  that  such  amount  would  have  to  be  paid  before  any 
sum  realized  out  of  the  litigation  or  upon  the  bonds  could  be 
made  available  for  the  purchaser  at  the  sale.  Further  notice 
was  given  that  all  accounts  noted  in  the  schedule  as  assigned 
or  hypothecated  would  be  sold  subject  to  the  rights  of  the  as- 
signees or  those  to  whom  the  hypothecations  had  been  made. 
Mr.  Thomas  bid  off  the  accounts  for  $53,  subject  to  the  con- 
ditions indicated.  After  the  sale  a  report  of  the  same  was 
made  to  the  court,  stating  particularly  the  circumstances 
thereof,  including  the  notice  given  as  regards  the  Asheville 
bond  account.  Report  was  further  made  that  the  purchaser 
desired  not  to  take  the  incumbered  accounts,  but  to  have  them 
transferred  directly  to  the  parties  holding  the  incumbrances. 
An  order  was  prayed  for  confirming  the  sale,  and  for  author- 
ity to  transfer  the  accounts  in  the  manner  indicated.  An 
order  to  that  effect  was  thereupon  entered. 

The  disposition  of  the  account  against  Rust,  Thompson, 
and  Shaw,  of  $524.26,  will  be  considered  in  the  next  appeal. 
Suffice  it  to  say  here  that  there  is  nothing  in  respect  thereto 
which  materially  affects  the  merits  of  this  appeal. 

We  have  studied  the  foregoing  history  in  vain  for  a  well- 
grounded  suspicion  that  Rust  converted  $3,500,  or  any  other 
amount  of  receivership  bonds  to  his  own  use,  fraudulently  or 
otherwise,  or  that  the  bonds  that  came  to  his  hands  could  have 
been  of  any  value  to  the  trust  fund,  or  for  any  definite  indi- 
cation that  more  than  $2,500  of  the  bonds  ever  belonged  to 
such  fund.  We  cannot  set  aside  the  positive  testimony  of  un- 
impeached  witnesses,  and  find  contrary  thereto  upon  conject- 
ure. The  material  parts  of  the  findings,  175  to  181  inclusive, 
upon  which  the  judgment  is  based,  as  regards  the  Asheville 
bonds,  cannot  be  sustained. 

Finding  175,  to  the  effect  that  the  insolvent  held  $3,500  of 
bonds  at  the  time  of  Rust's  appointment  as  receiver,  is  con- 
trary to  the  plain  evidence  that  $1,000  thereof  were  set  aside 
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by  the  proprietor  company  in  connection  with  the  electric 
company,  representing  all  parties  interested  in  the  bonds,  for 
a  particular  purpose,  and  that  such  $1,000  did  not  thereafter 
come  to  the  possession  of  the  insolvent  or  its  receiver.  It 
seems  that  the  position  taken  by  Mr.  Walmsley, — that  the 
Eau  Claire  bondholders  having  contributed  the  money  nec- 
essary to  take  the  place  of  the  bonds,  they  thereby  became  the 
owners  thereof,  inasmuch  as  the  bondholders  in  the  whole, 
subject  to  the  rights  of  the  proprietor  company,  owned  the 
escrow, — ^is  not  without  force.  How  the  conclusion  was 
reached,  recorded  in  the  I75th  finding,  that  the  electric  com- 
pany received  $14,500  of  the  bonds  on  construction  account, 
instead  of  $13,500,  we  cannot  discover,  since  the  evidence 
flhows,  as  before  indicated,  that  it  received  for  some  purpose 
the  entire  $17,000  of  bonds.  That  it  was  a  mere  conduit, 
however,  for  the  transmission  of  $1,000  of  the  bonds  to  Cobb 
&  Merriman,  all  the  remaining  bonds  to  be  in  effect  a  lien 
thereon,  the  same  as  it  was  a  conduit  for  the  transmission  of 
^2,600  of  bonds  to  Mr.  Lyman,  which  the  court  found,  xdti- 
mately,  belonged  $1,500  to  him  and  $1,000  to  Barnard, 
fleems  plain.  The  proof  is  just  as  clear  that  it  was  the  owner 
of  the  $2,600  in  bonds  as  that  it  was  the  owner  of  the  $1,000. 
We  venture  to  say  that  there  can  be  no  reasonable  doubt  on 
that  question. 

Finding  176,  to  the  effect  that  $1,000  of  the  bonds  were 
sent  to  Asheville  for  use  in  purchasing  the  real  estate  of  Ly- 
man shortly  before  the  receivership  commenced,  must  be  seen 
from  what  has  been  said,  to  be  clearly  unsupported.  Those 
bonds  were  never  out  of  Asheville  till  long  after  the  receiver 
was  appointed,  if  at  alL 

Finding  178,  to  the  effect  that  the  receiver  never  had  nor 
asked  for  judicial  direction  as  to  the  Asheville  matter,  must 
l)e  wrong,  because  the  direct  evidence,  and  substantially  all 
evidentiary  circumstances  as  well,  are  to  the  contrary.  Mr. 
FVawley,  with  all  the  directness,  clearness,  and  fairness,  so 
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far  as  appears  from  the  record,  that  could  be  expected  of  one 
called  upon  to  give  in  detail  the  history  of  a  transaction  many 
years  after  its  occurrence,  testified,  in  effect,  that  shortly 
after  Rust  was  appointed  receiver  he,  Frawley,  prepared  a 
petition  for  such  receiver  to  present  to  the  court  for  the  pur- 
pose of  obtaining  judicial  advice  in  such  matter,  setting  forth 
therein  the  whole  situation,  that  such  petition  was  presented 
to  the  court,  permission  being  asked  therein  for  the  receiver 
to  participate  in  such  matter  at  the  expense  of  the  trust  f  und^ 
and  that  such  permission  was  refused.  No  one  testified  to  the 
contrary.  Mr.  Walmsley  testified  that  Mr.  Rust  informed 
him  that  such  was  the  attitude  of  the  court.  Mr.  Rust's  let- 
ters to  Walmsley,  while  the  latter  was  at  AsheviUe,  written 
in  1894,  indicate  the  same,  and  further  that  the  receiver  ex- 
pected, if  he  realized  anything  net  out  of  the  Asheville  mat- 
ter, to  account  therefor.  Mr.  Thompson,  who,  as  agent  for 
the  Chippewa  Valley  Bank,  disbursed  most  of  the  money 
used  in  the  endeavors  to  realize  upon  the  Asheville  property, 
testified  that  he  dealt  with  Mr.  Rust,  personally,  from  first  to 
last,  understanding  that  the  court  would  not  permit  the  trust 
funds  to  be  used.  None  were  used  at  any  time,  except  the 
$524.26.  Rust's  personal  participation  in  the  matter  wa» 
brought  particularly  to  the  attention  of  the  court,  with  the 
reasons  therefor,  in  the  petition  presented  for  confirmation  of 
the  sale  of  the  bond  and  other  accounts  to  Thomas,  and  then 
received  judicial  sanction.  The  testimony  is  undisputed  that 
the  circuit  judge  was  fully  conversant  with  Rust's  conduct  in 
respect  to  the  bonds  when  that  order  was  entered.  Other  cir- 
cumstances of  a  significant  character  might  be  mentioned,  in 
harmony  with  those  stated.  The  only  one  on  the  other  side 
is  the  feature  that  the  written  petition  which  Mr.  Frawley 
testified  was  presented  to  the  court  in  May,  1893,  asking  for 
permission  for  the  receiver  to  participate  as  §uch  in  the  Ashe- 
ville matters,  was  not  on  file  or  produced.  Give  it  all  the  sig- 
nificance it  will  rcfasonably  bear,  and  it  comes  far  short,  under 
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the  rules  governing  the  subject,  of  being  sufficient  to  warrant 
this  court  in  finding  that  Mr.  Frawley,  and  the  other  wit- 
nesses as  well,  all  testified  falsely,  and  that  the  circuit  judge 
gave  his  judicial  sanction  to  a  statement  of  facta  that  was  un- 
true. 

Finding  179,  as  to  Bust's  dealing  with  the  Asheville  bonds 
in  a  capacity  adverse  to  the  trust,  cajinot  be  sustained  for  the 
reasons  before  indicated.  It  is  wrong  as  to  his  having  failed 
to  disclose  the  ownership  of  the  $1,000  of  bonds  designed  to 
be  used  in  paying  Mr.  Lyman  for  the  land  upon  which  the 
electric  plant  at  Asheville  was  situated,  and  representing  to 
the  court  that  there  were  but  $2,500  in  receivership  bonds, 
well  knowing  that  the  amount  was  $3,500.  That  is  suffi- 
ciently indicated  by  what  has  been  said.  It  is  wrong  as  to 
his  having  vnrongfully  failed  to  disclose  to  the  court  receipt 
by  him  of  $1,400  from  sales  of  machinery  taken  from  the 
Asheville  plant.  The  finding  is  framed  so  as  to  indicate  that 
Mr.  Rust  made  a  profit  of  $1,400  out  of  the  Asheville  matter 
and  concealed  the  same  from  the  court,  when  the  facts  in  re- 
spect thereto,  as  we  have  stated,  were  these :  Mr.  Rust  went 
into  the  matter  in  good  faith  after  informing  the  court  of 
the  situation.  He  came  out  with  a  serious  loss,  even  if  mat- 
ters were  left  where  the  circuit  judge  who  passed  his  account 
left  thenu  The  other  parts  of  finding  179,  as  to  fraudulent 
or  any  conduct  on  the  part  of  the  receiver  to  the  prejudice  of 
his  trust,  we  find  not  to  be  supported  by  the  evidence. 

The  final  conclusion  of  fact,  No.  181,  that  the  receiver 
fraudulently  converted  to  his  own  use  $3,600  of  Asheville 
bonds  of  the  value  of  $1,000,  and  the  conclusion  of  law  that 
his  personal  representatives,  W.  A.  and  A.  J.  Rust  as  execu- 
tors of  his  last  will  and  testament,  are  liable  for  the  $1,000 
and  interest,  is  clearly  wrong,  as  we  have  seen.  In  the  cir- 
cumstances the  bonds  were  in  at  the  time  he  was  appointed 
receiver,  they  were  of  no  value.     The  court  displayed  good 
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judgment  in  not  allowing  receivership  money  to  be  jeopard- 
ized by  investing  the  same  in  the  Asheville  matter.  If  it  had 
taken  a  different  course  and  allowed  Bust  to  burden  the  trust 
fund  with  a  proportionate  share  of  the  expenses  of  trying  to 
realize  on  the  bonds^  such  fund  would  have  been  depleted,  and 
the  greater  the  amount  of  bonds  owned  by  the  trust  the  greater 
the  depletion  would  hav^  been.  It  does  not  appear  that  Bust 
at  any  time  purposed  making  a  profit  to  himself  in  this  mat- 
ter. He  advanced  his  own  money  when  the  court  would  not 
permit  him  to  use  the  trust  funds.  He  was  entitled,  clearly, 
imder  the  circumstances,  to  reimburse  himself  out  of  the 
avails  of  the  AsheviUe  property  for  the  money  so  advanced, 
before  accounting  for  any  part  of  it  to  the  trust  fund.  Aside 
from  the  $524.26  which  will  be  considered  later^  his  conduct 
respecting  the  bonds,  from  first  to  last,  in  any  view  we  can 
take  of  the  evidence,  was  without  prejudice  to  respondents. 

The  circumstance  that,  before  the  proceedings  were  taken 
to  obtain  authority  to  sell  the  bonds  with  other  worthless  mat- 
ters, the  receiver  requested  his  attorney  to  have  the  bond  ac- 
count transferred  to  him  and  that  his  wish  was  accomplished 
in  the  manner  indicated,  which  is  pressed  upon  our  attention 
as  quite  conclusive  evidence  of  fraud,  and  presumably  greatly 
influenced  the  learned  trial  judge,  seems,  under  the  circum- 
stances, to  indicate  to  the  contrary.  Its  influence  upon  the 
mind  may  be  various,  according  to  whether  viewed  through 
the  coloring  of  a  belief,  more  or  less  firmly  fixed,  that  there 
was  a  fraudulent  purpose  ruling  all  the  proceedings  of  the  re- 
ceiver and  his  attorneys,  or  viewed  from  the  standpoint  of 
judicial  rules,  the  presumption  of  innocence  being  in  the  bal- 
ance on  the  one  side,  and  the  searcher  after  truth  looking  for 
evidence  of  fraud  outweighing  such  presumption  and  its  sup- 
ports. The  bonds  were  necessarily  to  go  into  the  hands  of 
some  one  if  the  receivership  matter  was  to  be  closed  up.  No 
person  would  take  them  and  reimburse  Bust  for  his  outlay  in 
trying  to  collect  them.  There  was  a  faint  hope  that  something 
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might  yet  be  realized  out  of  the  pending  litigation.  How 
natural  it  was  that  Mr.  Rust  should  desire  to  possess  the 
bonds,  and  how  appropriate  it  was  that  his  desire  should  pre- 
vail if  the  rights  of  the  creditors  were  in  no  wise  prejudiced  I 
The  worthless  securities,  with  other  worthless  matters,  were 
Bold  at  public  vendue  by  order  of  the  court  in  the  ordinary 
way  of  disposing  of  such  property  preparatory  to  closing  up 
e  trust  for  creditors,  whether  in  bankruptcy,  in  a  receivership 
administration,  or  in  an  ordinary  assignment  for  the  benefit 
of  creditors.  At  the  sale  the  situation  of  the  bonds  was 
fairly  stated  and  the  sale  fairly  made.  So  far  as  appears  there 
is  no  claim  that  can  be  seriously  made,  that  the  bonds  were 
then  of  any  considerable  value.  After  the  sale,  with  a  full 
explanation  to  the  court,  it  was  confirmed,  and  the  receiver, 
by  permission  of  the  purdiaser,  authorized  to  turn  the  bonds 
over  to  the  party  equitably  interested  therein,  whose  rights 
were  protected  at  the  sale.  That  such  person  was  Mr.  Rust, 
it  seems  the  learned  court  must  have  understood.  True,  Mr. 
Rust  in  this  way  possessed  himself  of  tKe  bonds,  but  he  did 
it,  in  effect,  after  they  had  passed  by  a  fair  sale  to  Mr. 
Thomas.  If  it  were  true  that  the  learned  circuit  judge  was 
induced  to  allow  such  course  to  be  taken  because  he  was  de- 
<»ived,  the  case  might  be  different.  But  it  seems  clear  that 
he  must  have  understood  the  situation,  as  Mr.  Frawley  tes- 
tified. We  cannot  look  at  the  failure  to  call  him  as  a  witness, 
as  it  seems  the  learned  trial  court  did.  Counsel  for  respond- 
ents now  argue  with  confidence,  that  since  appellants  were 
charged  with  fraud,  it  was  up  to  them  to  call  the  circuit  judge 
and  use  all  means  within  their  reach  to  exonerate  themselves. 
We  cannot  think  so.  The  fact  that  appellants  were  charged 
with  fraud  did  not  call  upon  them  to  disprove  it  They  rested 
their  case,  on  the  subject  of  the  knowledge  of  the  circuit 
judge,  on  the  positive  evidence  of  Mr.  Frawley ;  and  numer- 
ous circumstances  corroborated  the  same,  with  substantially 
nothing  to  impeach  it.    To  call  in  the  former  circuit  judge 
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under  the  circumstances  was  not  necessary  from  their  stand- 
point, but  was  highly  important  from  that  of  respondents. 
The  latter's  attitude  indicates  that  it  was  deemed  immaterial 
whether  the  judge  acted  understandingly  or  not.  If  the  lat- 
ter, the  evidence  of  Mr.  Frawley  was  false  or  the  judge  waa 
inexcusably  inattentive  to  what  was  occurring  almost  under 
his  eyes.    If  the  former,  so  much  the  worse  for  the  judge. 

In  reaching  the  foregoing  conclusion  we  fully  appreciate 
that  a  person,  acting  in  a  fiduciary  capacity,  whether  he  is 
a  guardian,  administrator,  receiver,  or  other  trustee,  can  at 
the  best  obtain  but  a  voidable  title  by  purchasing  the  subject 
of  the  trust  of  himself,  whether  he  acts  directly  or  indirectly 
in  the  matter.  We  are  not  disposed  to  look  with  any  favor 
whatever  upon  any  act  which  has  the  appearance  of  violating 
that  salutary  doctrine.  In  re  Taylor  Orphan  Asylum,  36 
Wis.  534 ;  Pittsburg  M.  Co.  v.  Spooner,  74  Wis.  320,  42  N. . 
W.  259 ;  Eutson  v.  Jenson,  110  Wis.  26,  40,  85  N.  W.  689 ; 
Ludington  v.  Patton,  111  Wis.  208,  239,  86  N.  W.  571 ;  Heyl 
V,  Goelz,  97  Wis.  3^7,  72  K  W.  626 ;  McCrubb  v.  Bray,  36 
Wis.  333 ;  Melms  v.  Pahst  B.  Co.  93  Wis.  153,  66  N.  W.  518. 
However,  it  does  not  apply  where  the  trustee  has  a  legitimate 
interest  of  his  own  to  protect  and  his  course  upon  f  uU  explana- 
tion to  the  court  has  been  approved.  Scholle  v.  Scholle,  101 
N.  Y.  167,  4  N.  E.  334.  Nor  does  it  prevent  the  trustee  from 
purchasing  from  his  vendee,  there  being  no  understanding  in 
that  regard  prior  to  the  sale.  Welch  v.  McGrath,  59  Iowa, 
519,  10  N.  W.  810,  13  N.  W.  638;  West  v.  Waddill,  33  Ark. 
575,  585;  1  Perry,  Trusts,  §  195;  2  Woemer,  Am.  Law  of 
Adm'n,  1086.  Furthermore,  where  the  trustee  has  a  legiti- 
mate interest  in  the  property  as  in  this  case,  having  in  good 
faith  and  properly  advanced  money  thereon  before  the  sale, 
the  rule  is  not  so  stringent  as  to  permit  the  sale  to  stand  and 
at  the  same  time  punish  the  purchaser  by  compelling  him  to 
pay  for  the  property  to  the  cestuis  que  trustent  regardless  of 
his  equity.    Elliott  v.  Pool,  59  N.  C.  (6  Jones  Eq.)  42. 
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Appeal  No,  2. 

Appeal  of  the  Chippewa  Y alley  Bank,  W.  A.  and  A.  J. 
Rust,  executors^  and  Oeorge  T,  Thompson.  Three  distinct 
matters  are  involved.  We  will  designate  them,  for  conven- 
ience, a,  b,  and  c. 

a.  The  trial  court's  view  as  to  this  is  indicated  in  subdi- 
visions 176  to  183  inclusive,  and  195  to  200  inclusive,  as  to 
facts,  and  12  as  to  law,  in  the  statement  preceding  this  opin- 
ion. The  general  result,  in  addition  to  that  stated  in  Appeal 
No.  1,  is  that  the  receiver,  in  collusion  with  the  bank  and 
Oeorge  T.  Thompson,  its  agent,  used  $624.26  for  their  own 
benefit  in  handling  the  Asheville  matter,  the  receiver  charg- 
ing the  same  to  himself,  Shaw,  and  Thompson  in  the  first 
place  with  the  knowledge,  consent,  and  connivance  of  his  as- 
sociate, Thompson,  who  was  the  bank's  agent,  all  concerned 
knowing  that  the  interests  of  the  trust  were  not  involved,  and 
in  the  end  by  falsely  representing  the  character  of  the  ac- 
count to  the  court,  obtaining  an  order  authorizing  the  asset  to 
be  charged  off  to  expense  or  loss  account. 

The  facts  as  to  how  the  receiver  came- to  deal  with  the  Ashe- 
ville matter  personally,  as  heretofore  determined,  will  be  con- 
sidered verities  for  the  purposes  of  this  appeal.  We  find  noth- 
ing in  the  evidence  warranting  the  finding  of  the  court  that 
there  was  a  fraudulent  conspiracy  in  respect  to  the  matter. 
The  bank  had  no  connection  with  it  except  through  Mr. 
Thompson,  and  he  had  no  connection  with  it  except  as  the 
bank's  representative.  There  is  no  reason  that  we  can  per- 
ceive, according  to  the  principles  governing  judicial  investiga- 
tions, why  Mr.  Thompson's  positive  evidence  on  this  point 
should  not  be  believed.  It  is  corroborated  by  the  circum- 
stances in  the  case,  and  not  impeached  so  far  as  we  can  dis- 
cover. According  thereto  he  did  not  deal  with  Mr.  Eust  as 
receiver  in  respect  to  the  Asheville  matter ;  he  dealt  with  him 
personally,  with  the  understanding  that  the  court  would  not 
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permit  trust  funds  to  be  invested,  and  that  he  was  not  a  party 
to  any  such  use  in  a  representative  capacity  or  otherwise.  The 
circumstances  substantially  all  corroborate  that.  As  a  gen- 
eral thing,  all  the  money  expended  in  the  Asheville  matter 
was  advanced  by  the  bank  through  Mr,  Thompson  and  subse- 
quently prorated  between  the  bank,  or  himself  as  its  repre- 
sentative, Mr.  Shaw,  and  Mr.  Bust,  the  latter  being  under- 
stood to  represent  five  twenty-sevenths  of  the  bonds. 

The  particulars  of  how  the  money  in  question  came  to  be 
paid  by  Mr.  Rust  and  charged  as  before  indicated,  in  addi- 
tion to  what  has  been  stated,  appear  to  be  these:  The  account 
covers  the  period  from  August  3,  1893,  to  July  30,  1895. 
Excepting  the  first  charge  of  $25,  and  the  last  four  charges 
aggregating  $19.36  it  consists  of  wages  and  expenses  of  W.  E. 
Smith  covering  a  period  for  some  three  months  prior  to 
July  5,  1894.  He  was  the  receiver's  employee,  looking  after 
receivership  matters  in  various  parts  of  the  country  and  other- 
wise assisting  in  the  performance  of  the  receiver's  duties.  He 
was  especially  familiar  with  the  Asheville  matter.  He  paid 
attention  thereto  to  a  considerable  extent  while  the  plant  was 
being  disorganized  and  the  machinery  disposed  of,  rendering 
his  bills  for  wages  and  expenses  to  the  receiver  as  his  regular 
employer.  Some  money  was  advanced  to  him  by  Mr.  Thomp- 
son as  the  agent  of  the  bank,  which  was  returned  by  Mr.  Rust. 

August  6,  1894,  which  was  prior  to  the  receipt  by  Mr. 
Rust  of  any  money  out  of  the  Asheville  matter,  he  separated 
the  expense  accounts  rendered  him  by  Mr.  Smith  into  that 
pertaining  to  the  Asheville  matter  from  the  balance,  being 
$479.90,  and  charged  the  same  in  four  items,  with  full  ex- 
planation thereof,  to  himself,  Thompson,  and  Rust.  That, 
with  the  $25,  and  $19.36  aforesaid,  likewise  charged,  makes 
the  $524.26. 

At  the  time  of  the  aforesaid  occurrences  the  receiver,  as 
such,  was  interested  in  nearly  all  the  Asheville  boaidB.  He 
held  $2,500  of  them  absolutely,  and  was  the  owner  of  the 
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$11,000  held  by  the  bank  and  Mr.  Shaw,  subject  to  their 
claims  thereon.  The  indebtedness  to  Shaw  and  the  bank, 
secured  by  the  collateral,  was  provable  against  the  trust  fund 
regardless  of  the  security,  as  we  shall  hereafter  see.  Five 
twenty-sevenths  of  all  that  could  be  obtained  out  of  the  re- 
sults of  the  foreclosure,  over  and  above  the  expenditures  in 
realizing,  and  the  same  proportion  of  all  the  sums  collected 
out  of  the  supposed  personal  liabilities  of  the  officers  and 
stockholders  of  the  proprietor  company  at  Asheville,  after 
reimbursing  Mr.  Rust  for  his  personal  outlay,  belonged  in 
equity  to  the  trust  fund,  and  Rust  so  understood  it.  Suits 
were  pending  to  enforce  such  liabilities,  with  hopes  of  suc- 
cess based  on  the  advice  of  eminent  counsel.  Under  all  these 
circumstances  the  expenditure  might  well  have  been  author- 
ized by  the  court  out  of  the  trust  fund.  If,  without  authori- 
zation, under  ordinary  conditions,  it  had  been  charged  to  the 
receivership  expense  account  subject  to  the  approval  or  dis- 
approval of  the  court  when  the  matter  shoulH  be  brought  .to 
its  attention,  there  would  have  been  in  the  transaction  no  evi- 
dence of  fraud,  nor  evidence,  even,  of  bad  judgment.  The 
fact  that  these  matters,  which  came  to  the  receiver  mixed  up 
with  others  which  were  unquestionably  chargeable  to  the  ex- 
pense account,  were  paid  before  he  received  any  money  from 
the  Asheville  matters,  and  were  carefully  separated  from  such 
other  matters  and  spread  upon  the  books  as  an  asset,  is  incon- 
sistent with  the  finding  of  fraud  when  correct  legal  principles 
are  applied  thereto.  Unless  the  circumstances  characterizing 
the  subsequent  turning  of  such  asset  into  a  liability  are  suffi- 
cient to  warrant  such  finding,  or,  looking  backward  at  all  the 
circumstances  shown  by  the  record  as  they  will  appear  at  the 
end  of  our  considerations,  it  shall  appear  that  the  finding  of 
fraud  is  sustained,  it  cannot  be.  The  fact,  if  it  were  a  fact, 
that  the  receiver,  when  he  made  the  expenditure,  expected 
that  he  would  ultimately  make  the  same  a  charge  against  the 
trust  fimds,  without  reasonable  ground  to  expect  that  it  would 
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he  balanced  by  money  received  into  the  fund  or  through  his 
assuming  personal  responsibility  in  pursuing  such  matterSy 
would  not  of  itself  necessarily  indicate  fraud.  The  idea  of 
the  law  entertained  by  the  learned  trial  court  on  this  point, 
which  doubtless  was  largely  a  controlling  factor  in  reaching 
the  conclusion  attacked,  cannot  be  approved,  but  we  will  speak 
of  that  at  length  later. 

The  circumstances  characterizing  the  conversion  of  the  as- 
^t  into  a  liability  are  these :  As  before  seen,  on  May  28, 1897, 
the  preliminary  report  of  the  receiver,  looking  to  a  final  clear 
ing-up  of  his  trust,  was  verified,  and  a  few  days  later  it  was 
placed  on  file.  It  show^  a  large  amount  of  accounts  receiv- 
able, most  of  which  came  to  the  receiver  from  the  2f ational 
Electric  Company,  which  were  of  little  or  no  value,  but  which 
it  was  necessary  to  dispose  of  in  some  way  in  order  to  dose  the 
trust  In  addition,  there  was  a  class  of  accounts  receivable 
created  by  the  expenditure  of  moneys,  sometimes  under*  the 
direction  or  with  the  consent  of  the  court  and  sometimes  not, 
in  the  completion  of  contracts  for  the  installation  of  electric 
machinery  made  by  the  electric  company,  which  contracts 
were  properly  hypothecated  by  it  before  any  trust  for  cred- 
itors was  impressed  thereon,  and  which  contracts  were  un- 
finished at  the  time  the  receivership  commenced,  and  the  ex- 
penditure of  money  in  other  ways  by  the  direction  of  the  court 
or  otherwise,  in  collecting  hypothecated  accounts, — and  charg- 
ing such  expenditures  to  the  holders  of  the  collateral,  but 
without  any  relations  between  the  receiver  and  such  holders 
rendering  the  latter  liable  to  pay  the  same.  Charges  were  so 
made,  as  it  would  appear  in  some  cases,  as  a  method  of  keep- 
ing account  with  the  transactions,  the  amount  being  deemed 
a  preferred  claim  upon  any  money  that  might  be  realized  out 
of  the  collaterals,  and  in  others  because  of  doubt  as  to  whether 
the  sum  was  proper  receivership  expense,  but  in  no  case  be- 
<)ause  of  a  request,  express  or  implied,  by  the  persons  charged, 
to  make  the  expenditure  for  them.  One  of  such  accounts  was 
the  $624.26. 
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It  was  necessary  in  order  to  close  up  the  receivership  to 
dispose  of  such  accounts  by  making  a  sale  thereof,  or  by  col- 
lecting the  same,  or  by  charging  the  same  to  expense  or  loss 
And  gain  account.  They  were  not  collectible,  nor  was  it 
proper  to  sell  them  for  the  reasons  stated.  They  were  either 
<5hargeable  to  the  receiver  or  to  his  expense  or  loss  and  gain 
account  He  went  through  the  form  of  demanding  payment 
of  the  apparent  debtors,  but  payment  was  refused,  as  was  evi- 
dently expected.  The  proceedings  in  that  regard  seem  to 
have  been  taken,  and  not  improperly,  to  create  proof  that  the 
accoimts  did  not  represent  legal  liabilities  though  such  in 
form.  Thereafter,  when  the  general  situation  was  familiar 
to  the  court,  a  petition  was  prepared  by  the  receiver's  attor- 
ney, Mr.  Frawley,  verified  by  the  former,  and  presented  to  the 
court,  for  an  order  authorizing  the  closing  out  of  such  ac- 
counts by  treating  the  same  as  matters  of  receivership  expense 
or  loss.  The  number  of  such  matters  was  quite  large.  The 
manner  adopted  in  presenting  the  subject  to  the  court  was  to 
describe  several  of  them,  six  in  all,  including  the  one  in  ques- 
tion, and  to  ask  for  authority  to  charge  the  same  off  as  ex- 
pense or  loss,  and  to  treat  all  similar  accounts  in  that  way. 
The  representation  made  in  the  petition  as  to  the  $524.26  was 
this: 

"Prior  to  the  appointment  of  said  receiver  as  aforesaid,  the 
National  Electric  Manufacturing  Company  had  a  contract 
to  install  certain  electrical  machinery  at  Asheville,  North  Car- 
olina, and  the  same  has  been  assigned  to  Messrs.  Thompson, 
Shaw,  and  Bust,  as  collateral  security  for  moneys  loaned  and 
advanced  to  said  National  Electric  Manufacturing  Company ; 
in  moving  the  machinery  from  Asheville,  and  minor  details 
of  said  plant,  the  sum  of  $524.26  was  expended  necessarily." 

In  respect  to  the  claims  generally,  this  was  said : 

'^one  of  the  parties  against  whom  said  accounts  exist,  and 
to  whom  they  are  charged  ...  received  any  benefit  di- 
rectly,  but  were  incidentally  and  indirectly  benefited,  in  that 
the  expenditures  enabled  them  to  realize  some  amount  of  their 
collateral;  but  that  the  items  of  expense  were  small  as  com- 
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pared  with  each  of  the  amounts  evidenced  by  the  contracts 
existing  therefor,  and  at  the  time  such  expenses  were  so  in- 
curred it  was  believed  that  some  margin  might  be  obtained, 
and  that,  in  addition  to  paying  the  indebtedness  due  to  said 
several  parties,  a  surpliLS  would  be  obtained  to  the  estate/' 

"Said  several  parties  insist  that  such  items  are  not  justly 
chargeable  to  them,  but  that  each  should  be  paid  out  of  the 
surplus  that  might  or  may  be  received  upon  the  said  several 
matters,  and  that  it  was  for  the  benefit  of  your  petitioner's 
estate  that  each  be  so  paid." 

"Each  of  said  claims  should  be  adjusted  and  settled  with 
said  parties,  so  that  the  said  individuals  aforesaid  be  released 
from  all  liability,  and  that  said  items  be  by  him  charged  up 
to  expense  or  other  suitable  account." 

An  order  was  entered  in  accordance  with  the  receiver's 
suggestion.  Of  course  it  was  not  true  that  an  indebtedness 
on  contract,  growing  out  of  the  installation  of  the  Asheville 
plant,  was  assigned  to  Kust,  Shaw,  and  Thompson  as  collat- 
eral to  a  loan  made  by  them  before  the  receivership  com- 
menced. It  was  true  that  an  indebtedness  accrued  on  con- 
tract for  such  installation,  and  was  covered  into  bonds  se- 
cured upon  the  Asheville  plant,  and  was  then,  in  the  main^ 
so  turned  over  to  Shaw  and  the  Chippewa  Valley  Bank,  which 
Mr,  Thompson  represented.  It  was  true  that  by  reason  of 
the  facts  heretofore  stated,  at  the  time  the  expenditures  were 
made,  Eust  was  united  in  interest  with  Mr.  Shaw  and  Mr. 
Thompson  as  the  representative  of  the  bank,  to  the  extent  of 
his  pei-sonal  expenditures  to  recover  upon  the  bonds.  He  had 
a  legitimate  interest  in  the  bonds  under  the  circumstances. 
He  was  to  that  extent  in  substantially  the  same  position  as 
Thompson  and  Shaw,  and  they  were  in  substantially  the  same 
situation  as  they  would  have  been  had  they  held  as  collateral 
the  original  contract  liability  for  the  installation  of  the  Ashe- 
ville plant  instead  of  the  bonds  which  were  substituted  there- 
for some  two  years  before  the  receivership  commenced.  The 
$524.26  was  expended  necessarily  for  the  purpose  stated  in 
the  petition ;  that  is,  as  regards  realizing  on  the  indebtedness 
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created  bj  the  original  Asheville  contract  in  its  form  as  an 
indebtedness  upon  the  Asheville  bonds ;  not  necessarily  in  the 
sense  that  it  was  necessary  to  take  the  money  from  the^  trust 
fund — and  that  is  not  the  fair  interpretation  of  the  lan- 
guage of  the  petition  when  considered  in  all  its  parts — ^but 
necessary  in  the  .sense  of  what  was  required  to  conserve  the 
interests  of  all  who  were  concerned  in  the  indebtedness  held 
by  the  parties  as  collateral.  In  effect,  when  the  expenditure 
was  made,  the  three  parties,  as  regards  the  trust,  had  a  status 
the  same  as  that  of  the  other  persons  named  in  the  petition, 
and  as  described*  The  person  who  drew  the  petition  was  neg- 
ligent That  conclusion  we  cannot  escape.  But  we  see  no 
good  reason  thus  far,  imder  all  the  circumstances,  to  hold  that 
he  or  the  receiver  were  guilty  of  any  greater  fault,  or  that  the 
Chippewa  Valley  Bank  or  its  agent,  Thompson,  was  con- 
cerned in  the  matter  at  alL 

The  record,  at  and  about  the  date  of  the  order,  showed  that 
the  Asheville  indebtedness  was  on  bonds,  not  on  contract 
Mr.  Frawley  was  not  so  stupid  as  to  intentionally  present 
three  petitions  to  the  court  substantially  at  the  same  time, 
followed  by  a  carefully  drawn  report  of  a  sale  a  few  days 
thereafter,  speaking  of  the  Asheville  indebtedness  as  being 
on  bonds  in  three  of  the  presentations,  and  bringing  the  mat- 
ter so  sharply  before  the  court  that  it  could  not  well  have 
failed  to  be  appreciated,  and  in  the  other  speaking  of  such 
indebtedness  as  existing  on  contract.  ITor  can  we  believe  the 
court  was  so  blind  as  to  sign  two  orders  on  the  same  day,  and 
probably  at  the  same  time,  one  mentioning  the  Asheville  in- 
debtedness as  existing  on  bonds  and  the  other  on  contract  at 
the  time  the  receivership  commenced,  appreciating  that  in- 
debtedness in  the  one  was  the  indebtedness  named  in  the 
lOther,  and  a  few  days  afterwards  to  sign  another  order  incon- 
sistent with  those  two.  The  burden  of  the  petition  related 
to  expenditures  in  respect  to  hypothecated  choses  in  action 
of  a  particular  kind, — ^indebtedness  upon  contract  That  was 
Vol..  121—22 
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the  subject  undoubtedly  in  the  mind  of  the  person  drafting  it 
The  $524.26,  except  for  one  circumstance,  was  governed  sub- 
stantially by  the  same  principles  as  the  others  spoken  of  in 
the  petition.  That  they  should  all  have  been  put  in  the  same 
class  is  at  least  excusable.  That  the  one  should  have  been  so 
misdescribed,  while  indicative  of  negligence,  is  not  to  be  won- 
dered at  when  we  see  in  the  deliberate  finding  of  the  con- 
scientious court,  in  dealing  with  a  multitude  of  matters,  mi^ 
takes  quite  as  bad*  True,  if  the  receiver  had  kept  from  the 
knowledge  of  his  judicial  director  the  true  amount  of  &e 
bonds,  as  was  here  found,  but  with  which  we  cannot  agree, 
and  made  a  profit  of  $1,400  in  dealing  therewith,  as  also 
found  but  for  which  we  find  no  support,  the  matter  would 
look  different. 

This  language  in  the  petition  seems  to  have  had  much  in- 
fluence with  the  trial  court  in  finding  the  element  of  fraud : 

"Said  several  parties  insist  that  such  items  are  not  justly 
chargeable  to  them,  but  that  each  should  be  paid  out  of  the 
surplus  that  might  or  may  be  received  upon  the  said  several 
matters,  and  that  it  was  for  the  benefit  of  your  petitioner's 
estate  that  each  be  so  paid" 

We  are  asked  to  believe  that  the  attorney  who  drew  the 
petition,  and  the  receiver  who  verified  it,  intended  by  that 
language  to  convey  the  idea  that  the  parties  against  whom 
the  accoimts  appeared  claimed  Ihat  the  same  should  be  paid 
out  of  the  surplus  to  be  yet  received  out  of  the  hypothecated 
matters,  notwithstanding  the  petition  informed  the  court  that 
the  "said  several  matters"  had  been  entirely  closed  out  or 
were  worthless.  The  indications  are  that  the  learned  trial 
court  gave  weight  to  that  idea  to  a  considerable  degree.  We 
cannot  do  so.  The  meaning  of  the  language  is  obscure ;  but 
with  its  context,  when  we  apply  the  whole  to  the  subject 
under  consideration,  it  seems  clear  that  the  idea  intended  to 
be  expressed  is  that,  when  the  expenditure  was  made  it  was 
believed  a  surplus  would  be  realized  for  the  trust  fond 
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and  that  the  parties  interested  thought  they  were  not  justly 
chargeable  and  that  the  items  should  be  paid  as  originally 
intended,  or,  if  there  were  no  surplus,  that  they  should  take 
the  proper  course  in  such  cases,  and  that  in  the  judgment  of 
the  receiver  such  idea  should  prevail  If  we  can  get  any 
sense  out  of  the  language  it  is  not  that  which  is  pressed  upon 
our  attention.  The  idea  that  the  petitioner  intended  the  court 
to  understand  that  it  was  for  the  interests  of  the  estate  that 
the  items  should  be  paid  out  of  the  surplus  that  had  been 
realized  or  nught  be  realized  from  the  collateral,  which  the 
petition  showed  was  in  fact  of  little  value  at  any  time,  and 
at  the  time  of  making  the  petition  of  no  value  at  all,  does  not 
strike  us  as  even  possible. 

Our  conclusion  is  that  the  court  may  probably  have  been 
misled  as  to  the  character  of  the  account  in  question,  and  that 
otherwise  he  probably  would  have  denied  the  petition  as  to 
the  matter  in  question,  compeUing  the  receiver  to  charge  him- 
self therewith  and  take  his  chaiices  of  reimbursement  from 
the  source  he  was  dependent  upon  as  to  other  moneys  he  had 
advanced  in  the  Asheville  matter ;  that  his  account  should  be 
surcharged  to  that  extent;  but  that  Thompson  and  the  bank 
are  in  no  way  liable ;  that  looking  at  this  matter  by  itself,  re- 
lief should  not  go  further;  that  the  evidence,  so  far,  will  not 
sustain  the  finding  of  fraud;  and  that,  unless  a  general  view 
of  the  whole  case  will  change  the  situation,  neither  the  bank 
nor  Mr.  Thompson  is  liable. 

The  idea  advanced  by  counsel — ^that,  the  charge  against 
Rust  and  his  associates  being  that  they  fraudulently  appro- 
priated receivership  money,  the  cause  of  action  must  fall  with 
failure  to  establish  fraud — cannot  prevail.  The  real  cause 
of  action  is  to  administer  all  property  for  the  benefit  of  the 
oreditors  of  tie  National  Electric  Company  properly  appli- 
cable thereto.  The  element  of  fraud  has  no  significance  ex- 
cept to  raise  a  trust  by  construction.  Constructive  fraud  is 
-as  effdetive  as  actual  fraud.    Again,  a  court  of  equity  having 
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jurisdiction  of  the  whole  matter  upon  a  sufficient  complaint 
made  in  good  faith,  if  the  proof  fails  to  show  a  liability  to 
account  on  the  particular  groimds  alleged,  but  does  show  that 
the  party  charged  has  money  or  property  that  should  be  ac- 
counted for  to  the  trust  fund,  it  will  not  send  the  parties  out 
of  court  or  let  the  defendant  go  free,  but  will  enforce  his  lia- 
bility by  the  proper  order  or  judgment  Gates  v.  Paul,  117 
Wis.  170,  94  N.  W.  66. 

The  further  idea  advanced  by  appellants'  counsel,  that  by 
the  death  of  Mr.  Bust  the  action  as  to  him  abated,  cannot  pre- 
vail The  claim  against  the  personal  representatives,  in  any 
view  of  it,  is  not  a  mere  action  for  damages  disassociated  from 
property.  In  one  sense  it  is  for  the  recovery  of  personal  prop- 
erty or  for  damages  to  personal  estate,  and  survivable  under 
sec  4253,  Stats.  1898.  John  V.  Farwell  Co.  v.  Wolf,  96 
Wis.  10,  70  N.  W.  289,  71  N.  W.  109 ;  Lane  v.  FrawUy,  102 
Wis.  373,  78  N.  W.  593.  In  the  proper  aspect  the  cause  of 
action  is  for  an  accounting,  which  survives  at  common  law 
and  is  enf orcible  against  the  personal  representative.  Whitie- 
more  v.  Hamilton,  51  Conn.  153 ;  Wilby  v.  Phinney,  16  Mass. 
116 ;  Hazard  r.  Durant,  19  Fed.  471 ;  Beyhum  v.  Mitchell, 
106  Mo.  365,  16  S.  W.  592;  Hook  v.  Dyer,  47  Mo.  214; 
Hill,  Trustees,  *303.  The  general  rule  is  that  the  maxiTn, 
Actio  personalis  moritur  cum  persona  (A  personal  action  dies 
with  the  person),  where  property  is  involved,  does  not  apply 
in  cases  of  equitable  cognizance,  and  that  remedies  in  that 
regard  which  would  exist  against  a  decedent  if  he  were  living, 
exist  against  his  personal  representatives.  Schley  v.  Dixon, 
24  Oa.  273 ;  Reed  v.  Copeland,  60  Conn.  488 ;  3  Bedfield, 
WiUs,  ch.  10,  §  40. 

Many  of  such  actions  are  covered  by  our  statute,  sec  4263, 
Stats.  1898,  which  is  supplementary  to  common-law  survivor^ 
ships.  It  may  safely  be  stated  as  a  rule  without  exception, 
that  whenever  an  action  would  lie  against  a  trustee  if  he  were 
living  to  account  for  the  subject  of  the  trust,  his  p6r&k>nal  rep- 
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resentativea  may  be  held  if  they  have  come  into  the  posses- 
«ion  of  the  trost  fund  or  property  out  of  which  it  could  be 
satisfied  if  the  trustee  were  in  being. 

b.  The  next  matter  involved  in  this  appeal  is  $184.97.  The 
facts,  as  found  by  the  court,  are  contained  in  findings  191  to 

192  of  the  statement,  and  are  to  this  effect :  Prior  to  the  com- 
mencement of  the  receivership,  when  it  was  competent  to  do 
80,  the  National  Electric  Company  assigned  to  the  Chippewa 
Valley  Bank  as  collateral  security,  an  indebtedness  to  it  of 
$9,000,  and  an  account  against  the  National  Electric  Manu- 
facturing &  Construction  Company  of  New  York  of  some 
$6,000,  and  during  the  receivership,  with  knowledge  that 
nothing  could  be  collected  thereon  which  would  come  into  the 
trust  fund,  the  receiver  expended  $184.97  in  attempting  to 
collect  the  same.  On  the  theory  running  all  through  the  case, 
that  expenditure  tmder  such  circumstances  must  necessarily 
be  fraudulent,  and  that  the  persons  holding  the  collateral, 
knowing  of  such  expenditure  and  consenting  thereto  by  not 
objecting,  were  necessarily  guilty  participants,  the  conclu- 
sion was  reached  that  the  receiver,  the  Chippewa  Valley 
Bank,  and  Mr,  Thompson,  were  liable  jointly. 

In  this  matter  the  learned  trial  court  made  as  grave  a  mis- 
take as  to  the  facts  as  was  made  in  the  petition  we  have  just 
reviewed ;  and  also  seriously  erred  in  applying  the  law  to  the 
facts  as  found. 

The  undisputed  evidence  as  to  the  expenditure  in  question 
is  to  this  effect:  The  account  against  the  construction  com- 
pany was  validly  assigned  to  the  Chippewa  Valley  Bank  as 
collateral  "While  efforts  were  being  made  to  collect  the  ac- 
count, in  the  right  of  the  debtor,  whose  property  was  in  the 
hands  of  a  receiver,  the  latter  became  a  party  to  the  proceed- 
ings against  the  National  Electric  Company  by  filing  a  claim 
therein  for  $29,746.78.  It  became  necessary  to  obtain  evi- 
dence in  New  York,  in  the  form  of  depositions,  to  be  used 
in  resisting  such  elaim.     The  expenditure  in  question  was 
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made  for  that  purpose.  The  depositions  were  dtdj  filed. 
A  trial  was  had  in  respect  to  the  claim,  the  Chippewa  Valleyi 
Bank,  as  an  interested  party,  taking  part  in  the  proceedings, 
which  were  aU  conducted,  however,  upon  the  part  of  the  re- 
ceiver, by  his  attorney,  Mr.  Frawley.  The  depositions  so 
filed  were  used  on  the  trial,  and  the  result  was  a  decision  and 
judgment  in  favor  of  Mr.  Rust  for  costs.  The  record  shows 
the  filing  of  the  claim  December  18,  1893,  seasonable  filing 
of  objections  by  the  receiver,  subsequent  entry  of  an  order  for 
formal  pleadings,  filing  of  an  answer  by  the  receiver  in  ac- 
cordance therewith,  it  being  entitled  in  the  receivership  ac- 
tion and  signed  by  T.  F.  Frawley,  attorney  for  the  defend- 
ant and  receiver,  a  reply  thereto  in  due  form,  by  the  claim- 
ant, proceedings  for  bringing  the  issues  thus  formed  to  a  trial, 
a  trial  before  the  court  in  March,  1895,  and  a  judgment  on 
the  12th  day  of  such  month,  deciding  the  issues  and  decreeing 
judgment  as  before  stated.  Evidence  was  given,  explaining 
the  items,  making  the  $184.97,  the  same  being  $157.73  for 
services  of  Countryman  &  Deboys,  and  $27.24  fees  of  Sea- 
more  &  Hopkins;  and  that  when  the  matter  of  paying  the 
same  was  brought  to  the  attention  of  the  receiver,  because  of 
the  interests  of  the  Chippewa  Valley  Bank  in  the  matter  he 
declined  to  pay  the  charges,  and  paid  them  only  after  re- 
f  erring  the  matter  to  his  attorney. 

It  needs  no  argument  to  show  that  the  outlay  was  proper 
receivership  expenses.  We  cannot  believe  that  the  learned 
trial  court  considerately  found  otherwise.  It  could  not  well 
be  xmderstandingly  found  that  expense  of  resisting  a  claim 
against  the  trust  fund  under  the  eye  of  the  court,  expense 
that  he  could  not  have  avoided  without  abuse  of  trust,  was 
fraudulently  or  wrongfully  paid  out  of  the  trust  fund  be- 
cause the  Chippewa  Valley  Bank  was  also  interested  in  the 
matter.  This  matter,  we  apprehend,  was  confused  in  the  ju- 
dicial mind,  by  the  dealings  with  a  multitude  of  things  in 
the  final  dosing-up  of  this  case,  in  another  class  of  expendi- 
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tures^  receiving  much  attention  during  the  trial,  and  neces- 
sarily 80;  with  the  court's  view  of  the  matter,  in  framing  the 
findings. 

But  if  the  facts  were  that  the  expenditure  under  consid- 
eration was  made  to  enforce  the  collateral  with  knowledge 
that  no  surplus  would  come  out  of  the  same  to  be  added  to 
the  trust  fund,  it  would  by  no  means  follow  that  it  was  wrong- 
ful We  do  not  understand  the  law  to  be  th^at  a  receiver  must 
abandon  all  assets  belonging  to  the  trust  because  he  only  holds 
a  right  thereto  subject  to  the  claim  of  a  creditor  bo  large  as 
to  exhaust  it.  Such  a  rule  would  lead  to  the  greatest  con- 
fusion in  the  administration  of  trusts  of  this  character.  If  a 
receiver  must  entirely  abandon  a  chose  in  action  because  it 
is  incumbered  by  a  mortgage,  so  to  speak,  to  secure  an  in- 
debtedness of  the  insQlvent,  he  must  do  the  same  with  any 
other  kind  of  property.  If  a  horse  or  any  other  tangible  thing 
comes  into  his  possession  or  control,  subject  to  such  an  in- 
cumbrance, he  cannot  take  any  proceedings  at  the  expense  of 
the  trust  fund  to  the  end  that  the  full  value  of  the  security 
may  be  realized,  without  being  liable  to  be  charged  with  a 
fraudulent  expenditure  of  trust  funds.  The  mere  statement 
of  the  proposition,  and  its  unavoidable  consequences,  shows 
its  utter  absurdity. 

The  trial  court  reached  the  conclusion  we  must  condemn, 
evidently  upon  the  theory  that  only  the  amount  of  a  secured 
claim  against  a  trust  estate  in  the  hands  of  a  receiver,  less 
the  value  of  the  security,  concerns  the  receiver.  Even  that 
would  not  necessarily  condemn  as  fraudulent,  or  wrongful, 
expenditure  from  the  trust  fund  in  the  interest  of  securing 
as  great  a  reduction  of  the  secured  debt  by  the  collateral  as 
possible ;  because  the  holder  thereof  is  not  bound  to  have  his 
collateral  valued  and  applied  upon  his  claim,  nor  is  he  bound 
to  exhaust  his  collateral  and  confine  his  claim  against  the 
trust  fund  to  the  balance.  True,  there  is  some  conflict  in  the 
authorities  on  this,  but  the  better  rule,  it  seems,  and  the  only 
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one  that  can  be  enforced  without  trespassing  upon  the  con- 
stitutional right  of  property,  is  that  every  creditor  of  an  in- 
solvent, whose  property  is  in  the  hands  of  a  court  receiver  for 
the  benefit  of  creditors,  has  an  equal  right  with  every  other 
creditor  in  any  general  distribution  that  may  be  made  of  the 
trust  fund.  His  right  in  that  regard  becomes  vested  when 
the  creditor  relation  is  established.  Every  contract  right  in- 
cludes, by  implication,  the  law  fop  its  enforcement,  existing 
at  the  time  of  its  inception.  Peninsular  L.  &  C,  Works  v. 
Union  0.  &  P.  Co.  100  Wis.  488,  Y6  N.  W.  859 ;  Bronson  v. 
Kinzie,  1  How.  311.  A  creditor,  having  a  vested  right  to 
the  property  of  his  debtor  generally  for.  the  collection  of  his 
claim,  does  not  lose  or  impair  it  by  taking  security.  Having 
such  right,  he  does  not  lose  or  impair  it  by  the  circumstance 
that  a  receiver  stands  in  the  place  of  his  debtor.  He  may 
prove  his  claim  to  the  full  amount  and  share  with  all  other 
creditors  on  the  basis  of  the  face  thereof  in  every  general 
distribution  of  trust  funds,  till  such  time  as,  with  the  divi- 
dends received  and  the  proceeds  of  his  security,  he  shall  have 
received  full  payment ;  and  if  there  is  then  anything  left  of 
his  security,  it  will  belong  to  the  trust  fund.  He  is  entitled 
to  all  the  advantages  of  his  position  as  a  general  creditor,  and 
all  the  advantages  accruing  out  of  holding  security,  because 
such  was  the  contract  with  the  debtor. 

The  general  equitable  doctrine  stated  in  Speiser  v.  Mer- 
chants' Exch.  Bank,  110  Wis.  506,  86  N.  W.  243,  does  not 
militate  against  what  has  been  said;  nor  does  the  doctrine, 
rightly  tmderstood,  that  when  a  creditor  has  two  funds  of  his 
debtor  available  for  the  payment  of  his  claim,  while  to  a  gen- 
eral creditor  only  one  of  them  is  available,  equity  will  compel 
resort  by  the  first  creditor  in  the  first  instance  to  the  fund 
in  which  his  right  is  exclusive, — since  such  principle  is  not 
applicable  to  situations  that  will  prejudicially  affect  his  con- 
tract rights.  This  court  has  spoken  most  decidedly  upon  that 
subject    In  re  Meyer,  78  Wis.  615,  623,  48  K  W.  55.    A 
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misapprehension  of  bucIl  principle  and  a  failure  to  take  note 
that  the  restriction  upon  the  right  of  secured  creditors  in 
bankruptcy  proceedings,  as  to  participating  with  general  cred- 
itors in  the  distribution  of  the  trust  fund,  is  statutory,  has 
led  to  most  of  the  decisions  to  the  effect  that,  in  the  settle- 
ment of  the  affairs  of  an  insolvent  through  proceedings  under 
a  creditors'  bill, .  secured  creditors  can  prove  their  entire 
claims  and  share  in  the  distribution  of  the  fund  on  that  basis 
only  upon  surrendering  the  security.  The  general  rule  is  to 
the  contrary,  as  the  following  authorities  will  amply  show: 
In  re  Meyer,  supra;  People  v.  Bemingion,  121  N.  T.  328, 
24  K  E.  793;  Allen  v.  Danielson,  15  R  I.  480,  8  Atl.  705; 
West  V,  Bank  of  Butland,  19  Vt.  403 ;  Findlay  v.  Hosmer, 
2  Conn,  350;  Logan  v.  Anderson,  18  B.  Mon.  114;  Citizens' 
Bank  v,  Patterson,  78  Ky.  291 ;  Miller's  Appeal,  35  Pa.  St. 
481;  Patten's  Appeal,  45  Pa.  St.  151;  Brough's  Estate,  71 
Pa.  St.  460;  Smith's  Appeal,  74  Pa.*  St.  191;  Oraeff's  Ap- 
peal, 79  Pa.  St.  148 ;  Jamison's  Estate,  163  Pa.  St.  143,  29 
Atl.  1001 ;  Moses  v.  Ranlet,  2  N.  H.  488 ;  Drew  v.  McDaniel, 
€0  K  H.  481 ;  Bank  Comm'rs  v.  Security  T.  Co.  70  N.  H. 
636,  49  Atl.  113;  In  re  Bates,  118  lU.  524,  9  N.  E.  257; 
Fumess  v.  Union  Nat.  Bank,  147  HI.  570,  573,  35  N.  E. 
€24;  First  Nat.  Bank  v.  Comm.  Nat.  Bank,  151  111.  308,  37 
K  E.  1019;  Levy  v.  Chicago  Nat.  Bank,  158  lU.  88,  42 
N.  E.  129 ;  Friedlander  v.  Fenton,  180  111.  312,  54  N.  E. 
329;  Lewis  v.  United  States,  92  TJ.  S.  618;  Merrill  v.  Nat. 
Bank,  173  TJ.  S.  131,  19  Sup.  Ct.  360;  Aldrich  v.  Chemical 
Nat.  Bank,  176  U.  S.  619,  20  Sup.  Ct.  498;  In  re  Crystal 
Springs  Bottling  Co.  96  Fed.  945. 

An  examination  of  the  authorities  cited  will  show  plainly 
that  the  few  exceptions  to  the  rule  here  adopted  grew  out  of 
either  a  misconception  of  the  proper  application  to  be  made 
of  the  equitable  rule  as  to  the  rights  of  parties  in  a  fund 
where  two  have  a  legal  right  thereto  as  security  and  one  has 
also  another  security ;  or  the  adoption  of  the  bankruptcy  rule, 
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either  by  special  statute,  or  in  failing  in  the  beginning  to  com- 
prehend that  the  latter  rule  is  wholly  statutory.  As  to  the^ 
equitable  rule  mentioned,  the  Illinois  court  said  in  Fried- 
lander  V.  F&nion,  supra:  "It  wiU  not  be  enforced  where  it 
operates  to  the  prejudice  of  the  party  holding  the  double  in- 
terest." 

The  Rhode  Island  court  at  first,  through  mistake,  adopted 
the  bankruptcy  rule,  but  in  AUen  v.  Danielson,  supra,  ac- 
knowledged the  error  and  held  that  in  a  general  trust  for  cred- 
itors their  rights,  regardless  of  security  held  by  them,  are 
measured  by  their  respective  claims  at  the  time  of  the  crea* 
tion  of  the  trust,  and  that  so  long  as  the  relation  of  debtor  and 
creditor  exists  they  are  entitled  to  participate  on  the  basia- 
of  the  face  of  their  claims  in  the  distribution  of  the  fund. 
The  rule  was  stated  in  People  v.  Remington,  supra,  after  a 
full  review  of  the  authorities,  thus : 

"The  creditor  is  entitled  to  prove  against  the  estate  for 
what  is  due  to  him,  and  to  receive  a  dividend  upon  that 
amount.  If  the  collateral  securities  are  more  than  sufficient 
to  satisfy  any  deficiency  in  the  payment  of  the  debt  from  the 
dividends,  the  personal  representatives  may  redeem  them  for 
the  benefit  of  the  estate.'' 

In  Merrill  v.  Nat.  Banh,  supra,  in  a  masterly  opinion  by 
Mr.  Justice  Field,  in  which  the  leadiug  authorities  in  this 
country  and  England  were  reviewed,  the  rule  thus  stated  was 
adopted.  It  was  said  to  be  the  chancery  rule,  and  that  the 
other  rule  was  wholly  a  creation  of  bankruptcy  legislation. 
The  prevailing  rule  in  the  absence  of  such  regulations,  or 
some  statute,  was  stated  thus : 

"The  secured  creditor  is  a  creditor  to  the  full  amount  due 
him,  when  the  insolvency  is  declared,  just  as  much  as  the  un- 
secured creditor  is,  and  cannot  be  subjected  to  a  different 
rule.  And  as  the  basis  on  which  aU  creditors  are  to  draw  divi- 
dends is  the  amount  of  their  claims  at  the  time  of  the  declara- 
tion of  insolvency,  it  necessarily  results,  for  the  purpose  of 
fixing  that  basis,  that  it  is  immaterial  what  collateral  any  par- 
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ticular  creditor  may  have.  The  secured  creditor  cannot  be 
charged  with  the  estimated  value  of  the  collateral,  or  be  com- 
pelled to  exhaust  it  before  enforcing  his  direct  remedies 
against  the  debtor,  or  to  surrender  it  as  a  condition  thereto,, 
though  the  receiver  may  redeem  or  be  subrogated  as  circum- 
stances may  require," 

"When  secured  creditors  have  received  payment  in  full,- 
their  right  to  dividends,  and  their  right  to  retain  their  securi- 
ties cease,  but  collections  therefrom  are  not  otherwise  mate- 
rial. Insolvency  gives  unsecured  creditors  no  greater  rights 
than  they  had  before,  though  through  redemption  or  subroga- 
tion or  the  realization  of  a  surplus  they  may  be  benefited." 

We  must  adopt  that  rule.  It  does  not  appear  that  this^ 
court  has  spoken  very  decidedly  on  the  subject.  The  prin- 
ciple involved,  though,  was  fully  recognized  in  In  re  Meyer,, 
supra, — In  re  Bates  and  other  cases  here  cited  being  re- 
ferred to. 

c.  The  Courtis  view  of  the  evidence  as  to  the  third  matter 
in  this  appeal  is  contained  in  subdivision  188  of  the  findings 
and  15  of  the  law  appearing  in  the  statement.  In  short  it  is 
this :  The  receiver,  the  Chippewa  Valley  Bank,  and  George  T. 
Thompson,  its  managing  agent,  fraudulently  converted  to- 
their  own  use  $161.71,  because  the  receiver,  with  knowledge 
of  such  agent,  expended  that  sum  in  the  collection  of  a  col- 
lateral claim  validly  hypothecated  by  the  electric  company  to- 
such  bank  as  collateral  to  the  former^s  indebtedness  thereto, 
all  parties  knowing  at  the  time  of  such  expenditure  that  no 
surplus  could  be  obtained  out  of  the  collection  for  general 
creditors.  The  statement  of  the  matter,  in  view  of  what  has 
been  said,  shows  without  argument  that  the  court's  conclusion 
was  reached  by  a  misapprehension  of  the  law.  The  disburse- 
ment appears  to  have  been  ordinary  receivership  expense, — 
expense  of  a  kind  that  would  be  expected,  under  ordinary  con- 
ditions, to  be  allowed  by  the  court  in  passing  his  receiver's 
account,  as  a  matter  of  course.  The  collateral  claim  exceeded 
to  some  extent — small,  it  is  true — ^the  principal  debt.     The 
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claim  was  large^  however^  being  $1^800.  It  was  against  a 
perfectly  responsible  party,  and  was  collectible  to  the  fnll 
amount,  as  the  receiver  was  bound  to  regard  it,  in  advance, 
at  least,  of  a  full  investigation  and  reasonable  efforts  being 
made  by  some  one  to  collect  it  The  holder  of  the  collateral 
iiad  a  right  to  throw  the  burden  thereof  onto  the  receiver 
•by  refusing  to  incur  any  expense  in  the  matter  and  looking 
wholly  to  the  trust  fund,  though  still  retaining  the  security. 
The  consideration  for  the  collateral  claim  was  electrical 
machinery.  Complaints  with  reference  thereto  needed  care- 
ful attention  by  some  one  familiar  therewith  in  order  to  en- 
able the  parties  interested  in  the  collection  of  the  claim  to 
have  any  standing  in  regard  thereto.  In  such  circumstances 
the  receiver  sent  his  regular  agent  to  look  after  the  matter, 
and  his  wages  and  expenses  constitute  the  expenditure  in 
-question.  Had  the  receiver  not  done  as  he  did,  even  without 
any  order  of  the  court  to  protect  him,  he  might  have  been 
-chargeable  with  breach  of  duty.  Nevertheless  he  took  the 
precaution  to  charge  the  expenses  to  the  holder  of  the  col- 
lateral and  leave  it  that  way  till  authorized  by  the  court  to 
<3harge  the  same  to  expense  accoimt  The  charge  to  the  holder 
of  the  collateral  was  not  authorized  by  it  Neither  the  bank 
nor  Mr.  Thompson,  so  far  as  the  evidence  goes,  when  correct 
rules  are  applied  thereto,  had  any  connection  with  the  mat- 
ter rendering  them  or  either  of  them  liable. 

Appeal  No.  5. 

Appeal  of  Fitch  Oilbert,  John  8.  Owen,  the  personal  rep- 
Tesentatives  of  R.  E.  Rust,  and  those  of  D.  R.  Moon.  This 
involves  the  question  of  whether  appellants  are  liable  for 
$2,642.24  expended  in  completing  an  assigned  contract,  and 
$187.90  for  expenses  incurred  in  endeavors  to  collect  the 
same  and  an  unincumbered  claim  against  the  debtor.  The 
view  taken  of  the  matter  by  the  trial  court  will  be  found  in 
subdivisions  157  to  173  as  to  facts,  and  11  as  to  law  in  the 
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statement.  In  short,  the  undisputed  material  facts  are  these : 
At  the  time  the  receivership  commenced  the  electric  company 
was  in  default  on  a  contract  to  install  an  electrical  plant  for 
the  Bucjrus  Steam  Shovel  &  Dredge  Company,  which  it 
agreed  to  complete  by  December  15,  1892,  and  was  under 
bond,  with  sureties,  to  do  so  or  suffer  a  penalty  of  $50  per 
day,  the  sureties  being  E.  E.  Eust,  Oeorge  T,  Thompson,  and 
C.  A.  Daigh.  The  direct  primary  benefits  to  flow  to  the  elec- 
tric company  were  held  by  Oeorge  T.  Thompson,  John  S.. 
Owen,  Fitch  Oilbert,  and  D.  E.  Moon,  to  secure  them  against 
loss  by  reason  of  their  having  indorsed  a  note  of  the  electric 
company  to  the  I^ational  Exchange  Bank  of  Milwaukee  for 
$12,000.  The  amount  of  the  contract  was  about  $4,750,  and 
there  had  been  expended  thereon  at  the  time  the  receiver- 
ship commenced  nearly  $1,000  in  excess  thereof.  Independ- 
ently of  such  contract  the  Bucyrus  Company  owned  the  elec- 
tric company  $1,195.34.  So  far  as  appears,  during  the  period 
covered  by  the  expenditure  in  question,  the  contract  claim 
and  the  other  claim  mentioned  were  collectible  contingent 
upon  the  completion  of  such  contract  .The  material  for  such 
completion,  largely  in  a  manufactured  state,  designed  by  the 
electric  company  for  use  in  that  regard,  was  on  hand  with 
the  receiver.  Substantially  the  only  thing  required,  as  was 
supposed,  was  a  generator  rated  at  $2,500.  Mr.  Eust,  after 
his  appointment,  was  importuned  to  complete  the  contract, 
by  the  holders  of  the  collateral  claim,  they  offering  to  become 
responsible  for  any  expenditure  in  that  regard  for  which  they 
would  be  justly  liable.  The  situation  in  regard  to  the  con- 
tract was  thereupon  presented  to  the  court  by  the  receiver  f  or- 
advice,  the  value  of  the  generator  being  placed  at  $1,600  and 
no  statement  being  made  that  he  was  interested  Iby  reason  of 
his  position  as  surety  for  the  completion  of  the  contract.  The 
result  was  that  he  was  advised  to  ship  the  generator,  to  col- 
lect what  was  due  upon  the  contract  for  the  benefit  of  the 
holders  of  the  collateral,  except  $1,500,  and  to  retain  that  sub- 
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ject  to  the  further  order  of  the  court.  The  generator  was 
thereupon  shipped,  and  thereafter,  in  efforts  to  satisfy  the 
Bucyrus  Company  in  respect  to  the  plant,  so  that  it  would  be 
willing  to  pay  the  amount  due  upon  the  contract,  prior  to  No- 
vember 16,  1893,  other  expenses  were  incurred,  which,  with 
the  value  of  the  generator,  aggregated  $2,642.24. 

There  came  to  the  receiver  from  the  insolvent  a  number  of 
unfinished  contracts  and  partly  constructed  electrical  appli- 
ances, and  some  manufacturer's  stock.  He  was  ordered  to 
-continue  the  manufacturing  business  for  a  time  for  the  pur- 
pose of  enabling  him  to  convert  the  partly  manufactured  elec- 
trical appliances  and  the  manufacturer's  stock  on  hand  into 
money  to  the  best  advantage,  and,  impliedly,  to  finish  out- 
standing contracts  where  the  interests  of  the  trust  required  it. 

Prior  to  February  7,  1894,  the  Bucyrus  contract  was  com- 
pleted. There  was  then  due  from  such  company  all  that  was 
collectible  out  of  an  expenditure  of  $5,710.09  made  by  the 
-electric  company,  and  $2,646.24  made  by  the  receiver,  and 
an  indebtedness  otherwise  of  $1,195.34,  all  of  which  it  re- 
fused to  pay,  rendering  judicial  proceedings  necessary  to  col- 
lect the  same.  This  situation  was  brought  to  the  attention  of 
the  court  and  authority  asked  for  the  receiver  to  proceed  to 
collect  the  entire  indebtedness,  the  claim  of  the  holders  of  the 
collateral  to  be  transferred  therefrom  to  the  proceeds  thereof, 
they  consenting.  Authority  was  so  granted.  Appropriate 
proceedings  were  then  taken  by  the  receiver  through  his  at- 
torney, to  collect  all  of  said  indebtedness,  a  lien  being  filed  in 
that  regard.  Such  proceedings  were,  with  due  discretion,  so 
far  as  appears,  pursued  with  effect  so  far  as  possible,  and  at 
the  expense  of  the  trust ;  but  the  claim  proved  entirely  uncol- 
lectible. 

When  the  generator  was  used,  as  aforesaid,  it  was  charged 
to  Thompson,  Owen,  and  Moon,  and  was  one  of  the  matters 
charged  off  to  loss  and  gain  account  pursuant  to  the  order  of 
June  2,  1897,  aforesaid.     The  court,  in  the  petition  upon 


19]  JANUAEY  TERM,  1904.  351 

Harrigan  v.  Gilchrist,  121  Wis.  127. 

which  the  order  was  granted,  was  truthfully  informed  of  the 
facts  as  to  the  charge,  showing  that  it  did  not  constitute  a 
legal  or  equitable  liability  against  the  apparent  dehors. 

We  are  unable  to  discover  in  this  history  anything  to  war- 
rant an  inference  of  fraud  or  wrongdoing  of  any  kind,  when 
-correct  rules  of  law  are  applied  thereto.  The  court  found 
that  all  parties  knew  that  nothing  could  be  realized  out  of 
the  Bucyrus  indebtedness  for  general  creditors  when  the  ex- 
penditures were  made  to  complete  the  contract  and  to  make 
the  collection.  That  seems  highly  inconsistent  with  the  un- 
-disputed  facts,  that  a  large  proportion  of  the  indebtedness  at 
the  start  belonged  absolutely  to  the  trust  property,  and  that 
in  the  end  about  one  half  of  all  that  could  be  collected  under 
any  circumstances  so  belonged,  and  that  there  was  no  evi- 
-dence  that  the  debtor  would  not  or  could  not  pay  because  of 
insolvency. 

The  court  found,  in  effect,  that  the  proceedings  whereby 
the  receiver  took  upon  himself  the  burden  of  collecting  all  of 
the  Bucyrus  indebtedness  in  one  proceeding  was  a  scheme  to 
which  Gilbert^  Thompson,  Owen,  and  Moon  were  parties,  in 
order  to  make  the  expense  of  collecting  the  collateral  claim  a 
burden  upon  the  trust  fund.  The  evidence  seems  plain  that 
the  course  adopted  was  the  only  one  to  avoid  two  suits;  one 
on  the.  collateral,  in  which  the  trust  was  indirectly  interested 
to  a  large  amount  and  indirectly  interested  otherwise,  and 
one  on  the  claim  for  $1,195.34.  The  only  orderly  way  was 
the  one  resorted  to.  The  court  would  doubtless  have  directed 
proceedings  to  be  so  taken  upon  being  fully  advised,  even 
against  the  protest  of  the  owners  of  the  collateral,  so  long  as 
their  rights  were  preserved. 

The  trial  court  viewed  the  situation  as  if  any  expenditure 
"by  the  receiver  to  collect  the  collateral  was  necessarily  fraud- 
ulent, both  as  to  the  receiver  and  the  other  parties  interested 
in  and  consenting  thereto.    That  was  error,  as  we  have  seen. 

The  court  further  assumed  that  the  expenditure  of  any 
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sum  in  the  completion  of  the  contract,  in  excess  of  that  in- 
volved in  the  generator,  was  unwarranted,  and  under  the  cir- 
cumstances fraudulent  as  to  all  concerned.  That  was  clearly 
a  misconception.  The  general  order  under  which  the  receiver 
operated  must  have  contemplated  that  he  was  to  complete 
unfinished  contracts  where,  in  his  judgment,  the  interests 
of  the  trust  would  best  be  subserved  thereby.  That  sug- 
gested reasonably,  in  some  cases,  a  moderate  outlay  without 
expectation  of  any  direct  addition  thereby  to  the  trust  fund. 
In  other  cases  it  reasonably  suggested  the  propriety  of  an  ex- 
penditure to  complete  a  contract,  the  outlay  being  treated  as 
a  proper  claim  upon  the  proceeds  to  be  collected.  Both  of 
these  situations  were  presented  to  the  receiver  for  action,  and 
his  decision  is  not  to  be  condemned  merely  because  in  the  end 
the  outlay  led  to  a  loss,  especially  when  his-  action  was  ap- 
proved by  his  judicial  director  and  was  as  directed.  We  must 
test  it  by  what  might  have  been  deemed  reasonable  at  the  time 
the  expenditure  was  made,  resolving  fair  doubts  in  favor  of 
the  receiver  rather  than  against  him.  He  was  called  upon 
to  deal  with  many  perplexing  business  propositions  in  getting 
something  like  order  out  of  the  confusion  of  things  that  came 
to  his  hands,  and  to  determine  whether  there  was  any  real 
substance  therein  for  general  creditors. 

A  receiver  in  the  position  occupied  by  Mr.  Rust  is  by  no 
means  expected  to  abandon  as  a  matter  of  course  unfinished 
contracts.  While  he  is  not  bound  to  finish  them,  or  warranted 
in  doing  so  where  property  of  the  trust  fund  would  not  be 
otherwise  jeopardized,  he  is  bound  to  investigate  them,  to 
pass  judgment  upon  what  is  for  the  best  interests  of  his  trust 
imder  all  the  circumstances,  or  to  act  upon  such  judgment 
and  take  the  chances  of  judicial  approval,  or  take  the  advice 
of  his  principal  in  advance  in  respect  thereto,  and  follow  it 
Wait,  Insolv.  Corp.  §  214;  Gluck  &  Becker,  Beceivers,  316; 
Smith,  Receiverships,  §  35 ;  Beach,  Receivers,  §  378 ;  Flor- 
ence G.  E.  L.  £  P.  Co.  V.  Hanhy,  101  Ala.  15, 18  South.  343 ; 
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Blake  Crusher  Co.  v.  New  Haven,  46  Conn.  473 ;  CooJce  v* 
Orange,  48  Conn.  409 ;  Sager  Mfg.  Co.  v.  Smith,  60  N.  T. 
Supp.  849.  Ordinarily  a  receiver  would  take  serious  risks 
in  completing  a  contract  of  the  insolvent  at  the  expense  of  the 
trust  where  no  property  was  to  be  saved  thereby,  because  the 
court,  as  wiU  be  seen  by  the  authorities,  in  such  cases  is  not 
bound  to  approve  even  if  it  appears  that  such  completion  was 
for  the  best  interests  of  the  trust  But  in  case  of  a  manu* 
f  acturing  industry  like  the  one  in  question,  where  a  general 
order  is  made  for  its  temporary  continuance  for  the  very  pur- 
])08e,  among  other  things,  of  finishing  uncompleted  contracts, 
where  the  interests  of  the  trust  seem  to  require  it,  it  is  ex- 
pected that  the  details  of  executing  the  order  will  be  passed 
upon  by  the  receiver,  other  than  in  exceptional  cases.  Mere 
mistakes  of  judgment  as  to  such  details  will  not  work  to  his 
loss,  much  less  subject  him  to  the  charge  of  fraud,  and  his 
attorneys  and  all  parties  concerned  with  him  as  well. 

Here  there  was  not  only  an  implied  direction  to  complete 
unfinished  contracts  where  it  seemed  for  the  interests  of  the 
trust  to  do  so,  which  would  have  authorized  finishing  a  con- 
tract under  some  circumstances  where  no  property  was  to  be 
saved  thereby,  but  it  particularly  applied  to  cases  where  prop- 
erty belonging  to  the  trust  was  incumbered,  as  in  the  case  in 
hand,  and  the  completion  of  the  contract  was  necessary  to 
save  such  property.  In  such  cases  a  receiver  might  be  guilty 
of  a  serious  breach  of  trust  by  failing  to  give  attention  to  the 
matter,  especially  in  a  situation  where,  as  in  this  case,  there 
was  a  special  order  to  expend  money  to  the  amount  of  $1,500, 
which,  of  course,  would  necessarily  be  lost  unless  further  ex- 
penditures were  made  so  far  as  necessary  to  complete  the  con- 
tract and  render  the  $1,600  collectible.  In  this  Bucyrus  mat- 
ter, in  1893,  when  the  expenditure  was  made,  the  receiver 
had  a  right  to  believe  that  the  whole  amount  was  collectible 
and  that  at  the  closing  of  his  trust  there  would  be  a  consider- 
able dividend  for  creditors,  and  that  the  entire  indebtedness 
Vol.  121  — 23 
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secured  by  the  collateral  might  be  represented  in  the  distribu- 
tion regardless  of  the  value  of  the  security,  and  the  loss  of 
the  collateral  be  wholly  attributable  to  him.  He  knew,  if  he 
was  correctly  advised  as  to  this,  and  it  seems  that  he  was,  that 
the  holders  of  the  collateral  were  not  compelled  to  look  to  it 
primarily  for  their  pay,  or  to  do  anything  in  regard  thereto, 
except  not  to  allow  the  same  to  be  lost  through  their  negli- 
gence. 

We  see  no  indication  of  fraud  or  (negligenee  in  the  com- 
pletion of  the  contract.  Putting  the  generator  in  at  $1,500 
that  had  been  rated  at  $2,600  has  no  significance.  We  speak 
of  that  particularly  because  counsel  refer  to  it  as  a  strong  in- 
dication of  fraud,  and  probably  the  trial  court  so  viewed  tiie 
matter.  It  is  quite  easy  to  understand  how  an  electric  gen- 
erator, with  the  usual  guaranty  that  goes  with  one,  when  put 
out  by  a  going  concern  might  be  rated  at  $2,500  and  be  worth 
that,  and  the  same  machine,  in  the  bankrupt  stock  of  a  con- 
cern not  expected  to  resume  operations, — an  article  of  a  sort 
that  no  other  manufacturer  would  care  to  supply  extras  for 
or  keep  in  repair,  or  would  otherwise  be  interested  in  except 
to  condemn  it, — might  not  be  worth  $1,500.  It  is  more  than 
probable  that  the  machine  in  question  was  not  salable  at  that 
sum  for  cash  when  the  petition  was  made  upon  which  the 
order  was  entered,  authorizing  it  to  be  used  in  completing  the 
Bucyrus  contract.  Many  other  circumstances  pointed  to  as 
indicating  fraud  might  be  referred  to  with  like  effect.  Suffice 
it  to  say  that  there  are  none  which  we  can  discover,  when 
properly  analyzed  and  correct  principles  of  law  applied  there- 
to, that  change  the  situation  above  indicated. 

Appeal  No.  J^, 

Appeal  of  Fitch  Gilbert,  James  T.  BarbeTj  and  the  per- 
sonal representatives  of  IL  £.  Bust  For  the  trial  eoiart's 
histoiy  of  this  matter,  in  the  main,  we  refer  to  subdivisions 
1&7,  19S,  and  19ft  as  to  the  facts  and  16  as  tc^  the  law,  in  our 
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statement  Tlie  further  circinnstances  found  by  the  court  or 
appeftring  in  evidence  are  contained  in  the  following  sum- 
mary: 

Febroaiy  13,  18&3,  Gilhertj  Barber,  and  Euat  indorsed  a 
note  of  $2,800  for  the  electric  company,  taking  as  security  the 
liability  of  the  St.  Louis  Light,  Heat  &  Power  Company  for 
$3,000  upon  a  eontraet  for  the  installation  of  some  electrical 
machinery.  Such  liability  matured  only  upon  the  f  uU  com- 
pletion of  the  contract  by  the  machinery  being  put  in  success- 
ful operation.  The  indorsers  were  compelled  to  pay  the  note. 
When  the  receiver  was  appointed  the  expense  of  installing  the 
machinery,  as  was  supposed,  had  all  been  incurred,  except 
that  of  putting  the  same  in  successfxil  operation.  At  the  re< 
quest  of  the  purchaser  the  receiver  sent  an  electrician  to  dem- 
onstrate  the  competency  of  the  machinery  to  satisfy  the  terms 
of  the  contract  Before  his  efforts  in  that  regard  were  com- 
pleted the  armature  of  the  electrical  machine  burned  out. 
The  purchaser  was  a  responsible  party,  and  the  collection  of 
the  $3^000  claim  only  awaited  upon  a  satisfactory  operation 
of  the  machinery.  The  receiver,  about  August  3,  18&3,  fur- 
nished a  new  armature,  rated  at  $800,  and  incurred  expense 
in  regard  thereto  of  $53.80  for  freight  After  the  new  arma- 
ture vras  in  place  the  machinery  was  not  made  to  operate  sat- 
isfactorily to  the  purchaser,  the  result  being  that,  without 
fault  on  the  part  of  the  receiver,  the  entire  original  expen- 
diture^ and  that  for  the  new  armature  and  freight  were  lost 
The  price  of  the  new  armature  and  the  freight  bill  in  regard 
to  the  same  were  charged  by  the  receiver  to  the  holders  of  the 
collateral.  Barber  and  Oilbert  did  not  authorize  the  same  or 
the  expense.  In  the  petition  upon  which  the  order  of  June  3, 
1897,  referred  to  in  previous  appeals,  was  granted,  the  whole 
matter  in  respect  to  the  $853.40  was  explained  to  the  court  so 
far  as  it  was  material  to  do  so,  and  an  order  was  entered  au- 
thorizing the  aoeount  to  be  diarged  to  loss  and  gain  account 

The  Qourt  found  that  when  the  expenditure  was  made  IRust, 
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Gilbert  J  and  Barber  were  all  parties  to  it ;  that  it  was  for  their 
sole  benefit;  that  they  knew  at  that  time  that  nothing  oonld 
be  realized  for  general  creditors,  and  were  guilty  of  a  fraud- 
ulent appropriation  of  trust  property.  Those  conclusions  seem 
to  be  clearly  against  the  law,  as  we  have  heretofore  declared 
the  same,  and  against  the  evidence.  Why  the  positive  evi- 
dence of  Mr,  Barber  and  Mr.  Oilbert  that  they  had  nothing 
to  do  with  the  expenditure  in  question,  unimpeached  by  any 
circumstance  to  the  contrary,  should  have  been  ignored,  is 
not  perceived.  It  is  equally  difficult  to  perceive  how  the  con- 
clusion could  have  been  reached  that  the  purpose  of  the  ex- 
penditure was  for' the  sole  benefit  of  the  holders  of  the  col- 
lateral, when  the  collateral  in  fact  exceeded  the  principal 
debt,  its  collectibility,  as  it  appeared  at  the  time  the  expen- 
diture was  made,  was  dependent  only  upon  the  completion 
of  the  contract,  the  whole  of  the  principal  debt  was  provable 
in  the  receivership  proceedings  regardless  of  the  security,  and 
the  expenditure  was  made  in  the  early  Jiistory  of  the  receiver- 
ship when  it  was  reasonable  to  expect  a  substantial  sum  for 
distribution  among  creditors.  It  is  equally  difficult  to  under- 
stand how  the  conclusion  could  have  been  reached,  that  when 
the  expenditure  was  made  it  was  not  expected  that  any  benefit, 
would  grow  out  of  the  transaction  for  general  creditors,  when, 
from  the  standpoint  of  the  receiver  when  the  expense  was  in- 
curred, both  direct  and  indirect  benefits  to  general  creditors 
were  apparent.  It  seems  that  a  wrong  conclusion  was  arrived 
at  by  overlooking  or  ignoring  material  credible  evidence,  the 
drawing  of  unwarranted  inferences  from  undisputed  facts, 
and  a  misconception  of  legal  principles  which  we  have  here- 
tofore discussed.  There  is  no  need  to  say  more  in  respect  to 
this  matter. 

Appeal  No.  5. 

Appeal  of  Fitch  OHhert,  George  T.  Thompson,  and  the  per* 
sonal  representatives  of  E.  E.  Rust.     This  involves  six  dis- 
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tinct  matters,  which  will  be  treated  under  the  heads  of  a,  b,  c, 
d;  e,  and  f  . 

a.  The  idea  of  the  trial  court  as  to  this,  in  the  main,  will 
be  found  in  subdivisions  129  to  133  as  to  facts,  and  6  as  to 
law,  in  the  statement.  The  following  appear  to  be  the  undis- 
puted facts :  May  16,  1892,  Gilbert j  Thompson,  and  Rust  in- 
dorsed a  note  of  $8,000  for  the  electric  company  to  the  Na- 
tional Exchange  Bank  of  Milwaukee,  which  was  renewed 
with  the  same  indorsers  January  1,  1893,  such  indorsers  tak- 
ing as  security  an  instrument  whereby  an  attempt  was  made 
by  the  electric  company  to  pledge  to  them  as  security  an  elec- 
tric plant  at  Brookville,  Indiana,  said  plant  consisting  of 
land  and  buildings  and  machinery  therein,  so  circumstanced 
that  all  was  real  estate.  The  instrument  was  so  executed  as 
to  show  clearly  the  purpose  thereof,  but  not  so  as  to  legally 
-convey  an  interest  in  the  property  under  the  laws  of  Indiana 
or  so  as  to  be  entitled  to  record  under  such  laws.  It  was  not 
recorded.  May  18,  1893,  the  insolvent,  without  any  new  con- 
sideration, and  upon JhQjeve  of  its  suspension  to  the  knowl- 
edge of  all  parties  concerned,  made  a  mortgage  in  due  form 
in  place  of  the  defective  instrument,  such  mortgage  being 
thereafter  duly  recorded.  The  mortgagees  were  compelled  to 
pay  the  indorsed  note  about  May  24,  1893,  $8,164  being  re- 
quired for  that  purpose. 

July  12th  after  the  receiver  was  appointed,  the  history  of 
the  matter  above  referred  to  was  brought  to  the  attention  of 
the  court  by  petition,  vnth  information  that  the  mortgage  was 
about  to  be  foreclosed ;  that  the  property  was  nonproductive 
and  noninsurable ;  and  that  it  was  for  the  interest  of  the  trust 
that  it  should  be  sold.  That  was  accompanied  by  proof  that 
the  holders  of  the  mortgage  concurred  in  the  judgment  of  the 
receiver,  and  consented  to  the  sale  as  prayed  for  by  him.  An 
order  of  sale  was  thereupon  entered,  the  receiver  being  di- 
rected to  dispose  of  the  property  at  public  vendue  in  manner 
specified,  unless  at  private  sale  the  full  amotmt  of  the  mort- 
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■gage  inddxtedneBS  could  be  obtained.  That  was  equal  to  the 
full  value  of  tbe  property.  Subsequently  a  private  sale  was 
made  in  aooordanoe  with  Ihib  order,  ostensibly  to  George  T. 
Thompson,  tor  $8,287.30  in  the  foim  of  a  release  of  the  in- 
debtedness. A  deed  was  made  acoordin^y,  and  thereafter  the 
sale  was  duly  reported  to  the  circuit  court  and  confirmed. 
Thompson  in  fact  bought  the  property  in  the  interests  of  all 
the  mortgagees,  taking  the  title  with  the  understanding  that 
it  was  to  be  conveyed  to  a  corporation  to  be  formed,  the  stock 
to  be  distributed  between  the  mortgagees  according  to  their 
respective  interests.     That  was  subsequently  done. 

Upon  sudi  facts  and  others  not  necessary  to  be  detailed,  the 
court  held  that  the  attempted  mortgaging  or  pledging  of  the 
property  January  18,  1893,  was  wholly  ineffective;  that  the 
instrument  then  executed  was  wholly  invalid ;  that  the  one  of 
May  18,  1893,  was  wholly  without  consideration,  was  made 
when  all  the  property  of  the  mortgagor  was  impressed  with 
a  trust  for  its  creditors,  and  for  the  purpose  of  giving,  and 
received  for  the  purpose  of  obtaining,  an  unlawful  preference 
over  the  general  creditors  of  the  mortgagor;  that  the  subse- 
quent proceedings  were  in  furtherance  of  this  fraud  and  a 
general  fraudulent  purpose  as  to  the  creditors  of  the  electric 
company,  and  that  by  reason  of  the  facts  the  persons  so  ob- 
taining possession  of  the  property  became  liable  to  such  cred- 
itors for  the  full  value  thereof. 

Many  questions  suggested  as  to  this  matter  need  not  be  dis- 
cussed. It  is  not  contended  by  appellants'  counsel  but  that 
the  secret  interest  of  Mr.  Rust  in  the  puidiase  of  the  prop- 
erty was  fiufficient  to  invalidate  it  at  the  election  of  creditors ; 
but  it  is  contended  by  them  that  it  was  not  permissible  to 
treat  due  sale  as  valid  and  recover  more  of  the  receiver,  or  of 
him  and  tiiose  participating  with  him,  tiian  the  actual  dam- 
ages 'v^ch  the  creditors  sustained,  if  any.  That  is  eleeaent- 
ary.  The  imdisputed  evidence  is  that  they  did  not  suffer  any 
damage  if  the  mortgage  was  a  vaHd  security,  since  tlie  mort- 


19]  JANUAEY  TETtM,  1904.  859 

Harrican  r.  Oilehrist,  121  WIb.  127. 

gage  indebtednass  was  equal  to  the  full  value  of  the  property. 
The  result  is  ihi&.  If  the  mortgage  was  valid^  then  the  judg- 
ment on  this  matter  is  whoUy  wrong. 

The  trial  court's  conclusion  as  to  the  validity  of  the  mort- 
g^Lgd  rests  on  the  finding  that  it  was  without  consideration 
and  taken  for  the  purpose  of  obtaining  an  unlawful  prefer- 
&uie ;  and  Ihat  rests  on  the  finding  that  the  attempted  mort- 
gaging of  the  property  January  18,  1893,  was  wholly  inef- 
fective, and  that  the  character  of  the  second  transaction  was 
to  be  determined  wholly  by  the  circiunstances  existing  at  its 
date.    In  that  serious  ^ror  was  committed. 

The  instrument  of  January  18th  was  made  upon  a  suffi- 
cient consideration,  and  when  it  was  perfectly  competent  for 
the  electric  company  to  mortgage  the  property  as  it  attempted 
to  do.  That  is  not  questioned.  It  waB  not  a  tnortgage  good 
at  law,  but  was  clearly  an  attempt  to  make  such  a  mortgage, 
or  to  pledge  the  property  as  security.  That  is  clear  beyond 
reasonable  controversy.  It  contained  no  unexplainabk  am- 
biguity as  to  the  property  intended  to  be  mortgaged,  or  the 
debt  or  liability  intended  to  be  secured,  or  the  parties.  That 
made  a  good  mortgage  in  equity.  It  could  have  been  fore- 
closed as  such,  or  perhaps  regarded  as  a  good  contract  to  make 
a  mortgage  valid  at  law,  and  specific  performance  enforced. 
It  was,  then,  a  good  consideration  and  justification  for  the 
mortgage  of  May  18,  1898.  The  latter  act  is  no  more  than 
a  court  of  equity  would  have  compelled,  if  necessary,  to  pro- 
tect the  rights  of  the  mortgagees.  The  instrument  of  May 
18tii  related  back  to  that  of  January  18th,  taking  effect  in 
equity  as  of  the  earlier  date.  The  fact  that  the  first  paper 
was  not  reeorded  when  the  receiver  was  appointed  or  the  sus- 
pension of  the  electric  company  occurred,  has  no  significance, 
since,  of  course,  neither  the  creditors  nor  the  receiver  for 
them  could  take  any  better  right  to  the  property  involved  than 
the  electric  company  had.  The  receiver  did  not  stand  in  the 
position  of  a  bontk  fide  purchaser.    An  equitable  mortgage  is 
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as  good  as  any  as  regards  the  mortgagor  and  every  person 
dealing  with  him  with  notice  of  the  f  actS;  or  any  person  claim- 
ing under  him  having  no  superior  equities. 

It  follows  that  the  rights  of  Rust^  Thompson,  and  OUbert 
are  not  referred,  necessarily,  to  the  instrument  of  May  18th, 
but  to  the  attempt  to  make  a  mortgage  January  18th  prior 
thereto.  It  was  on  the  latter  as  well  as  the  former  that  the 
sale  was  ordered  by  the  court^  and  it  might  as  well  have  been 
ordered  if  the  instrument  of  the  later  date  had  been  entirely 
omitted  from  the  proceedings.  Thus  it  is  seen  that  the  f oim^- 
dation  upon  which  the  learned  trial  court  rested  the  judgment 
as  to  the  wrongful  appropriation  of  the  BrookviUe  property 
is  wholly  wanting.  The  learned  judge  failed  to  appreciate 
that  an  attempt  to  make  a  mortgage,  both  parties  intending 
to  accomplish  that  result,  sufficient  being  done  in  that  regard, 
upon  a  valuable  consideration,  to  enable  a  court  of  equity  to 
discover  with  certainty  the  purpose  of  the  parties,  the  terms 
of  their  contract,  and  the  property  involved,  so  as  to  deal  with 
the  matter,  is  a  good  mortgage  in  equity, — ^is  just  as  good  as 
any  mortgage,  so  long  as  there  are  no  superior  intervening 
equities. 

The  law  on  this  subject  is  well  settled,  as  the  following  au- 
thorities will  show:  Mowry  v.  Wood,  12  Wis.  413;  Jarvis  v. 
Butcher,  16  Wis.  307;  Dreuizer  v.  Lawrence,  68  Wis.  694, 
17  N.  W.  423 ;  Dreutzer  v.  Baker,  60  Wis.  179,  18  N.  W. 
776;  Flagg  v.  Mann,  2  Sumn.  486;  Talieferro  v.  Bamett, 
37  Ark.  511;  Waddell  v.  Carloch,  41  Ark.  523;  Bell  v.  Pell, 
51  Ark.  433,  11  S.  W.  684;  Peers  v.  McLaughlin,  88  CaL 
294,  26  Fac.  119;  Daggett  v.  BanJein,  81  OaL  321;  Love  v. 
Sierra  Nevada,  L.  W.  <&  M.  Co.  32  CaL  639 ;  Bemington  v. 
Higgins,  54  CaL  620 ;  Higgins  v.  Manson,  126  CaL  467,  68 
Pac.  907 ;  Gardner  v.  McClure,  6  Minn.  250 ;  Howard  v.  Iron 
&  L.  Co.  62  Minn.  298,  64  N.  W.  896 ;  Payne  v.  Wilson,  74 
N.  T.  348 ;  Hale  v.  Omaha  Nat.  Bank,  64  N.  T.  650 ;  Perry 
V.  Board  of  Missions,  102  N.  T.  99,  6  N.  E.  116;  Sprague  v. 
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Cochran,  144  N.  T.  104,  38  N.  E.  1000 ;  Hamilhn  T.  Co. 
V.  Clemes,  163  K  T.  423,  57  K  E.  614;  In  re  Howe,  1 
Paige,  125 ;  Knott  v.  Mfg.  Co.  30  W.  Va.  790,  5  S.  E.  266 ; 
White  Water  Valley  C.  Co.  v.  Vallette,  21  How.  414 ;  Wat- 
kins  V.  Yrooman,  51  Hiin,  175,  5  N.  Y.  Supp.  172 ;  Burdick 
V.  Jackson,  7  Hun,  488 ;  Price  v.  Cutts,  29  Qa.  142 ;  Court-- 
hey  V.  Scott,  Litt.  SeL  Cas.  457 ;  Pingrey,  Mortgages,  278 ; 
Jones,  Mortgages,  §§  163-168;  3  Pomeroy,  Eq.  Jur.  §  1237; 
Miller's  Eq.  Mortgages  (45  Law  Library)  1,  2,  216;  Jones, 
Corporate  Bonds  &  Mortgages  (2d  ed.)  §§  33-38. 

We  quote  verbatim  or  in  effect  from  the  above  authorities, 
showing  how  plainly  the  law  as  here  declared  governs  the 
facts  of  this  case: 

"K  a  transaction  resolve  itself  into  a  security,  whatever 
may  be  its  form,  and  whatever  name  the  parties  may  choose 
to  give  it,  it  is  in  equity  a  mortgage."  Judge  Stoey,  in  Flagg 
V.  Mann,  supra. 

The  recital  in  a  promissory  note  given  for  land,  "This  note 
is  to  stand  as  a  lien  on  said  land  until  fully  paid,"  held  to 
create  a  mortgage,    Waddell  v.  Carloch,  supra. 

"An  attempt  to  create  a  security  in  legal  form  having 
failed,  equity  will  give  effect  to  the  intention  of  the  parties 
and  enforce  the  lien  as  an  equitable  mortgage.  Any  agree- 
ment that  shows  an  intention  to  create  a  lien  is  in  equity  a 
mortgage."    Bell  v.  Pelt,  51  Ark.  438, 11  S.  W.  685. 

"An  imperfect  attempt  to  create  a  mortgage  upon  specific 
property  for  the  purpose  of  securing  a  debt,  will  create  a  spe- 
cific lien  upon  Ite  property  so  intended  to  be  mortgaged." 
Peers  v.  McLaughlin,  88  CaL  297,  26  Pac.  119. 

"Every  express  agreement  in  writing,  whereby  the  party 
clearly  indicates  an  intention  to  make  some  particular  prop- 
erty tiierein  described  a  security  for  a  debt,  creates  an  equi- 
table lien  upon  the  property,  which  is  enf orcible.  The  form 
of  the  writing  is  not  important,  provided  it  sufficiently  ap- 
pears it  was  thereby  intended  to  create  a  security.  If  that 
intention  appears,  it  will  create  a  mortgage  in  equity,  or  a 
specific  lien  on  the  property  so  intended  to  be  mortgaged." 
Howard  v.  Iron  £  L.  Co,,  supra. 
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"An  agreement  based  upon  a  valuable  consideration  to  give 
a  mortgage,  will  be  treated  in  equity  as  a  mortgage." 

So  an  agreement  or  transaction  good  as  an  equitable  mort- 
gage, the  transaction  between  the  parties  occurring  when,  as 
regards  the  rights  of  creditors  of  the  mortgagor,  a  mortgage^ 
good  at  law  might  be  given,  is  a  sufficient  support  for  the 
giving  of  a  mortgage  good  in  law  within  the  time  when  dis- 
ability would  otherwise  exist  in  regard  thereto  under  the 
bankrupt  act.  The  second  transaction  will  take  effect  by  re- 
lation as  of  the  date  of  the  equitable  mortgage.  The  assiguee^ 
in  bankruptcy  will  take  the  property  subject  to  the  incum- 
brance.   Burdick  v.  Jackson,  supra. 

The  principle  "is  of  frequent  application  under  the  bank- 
rupt laws,  where  it  operates  to  make  valid  a  mortgage  given 
to  a  creditor  shortly  before  the  filing  of  a  petition  in  bank- 
ruptcy by  the  mortgagor,  when  this  is  done  in  pursuance  of 
an  agreement  made  at  a  time  when  the  giving  of  the  mort- 
gage would  not  have  been  a  fraudulent  preference."  1  Jones, 
Mortgages,  §  163. 

"An  equitable  mortgage  may  be  constituted  by  any  writ- 
ing from  which  the  intention  so  to  do  may  be  gathered,  and 
an  attempt  to  make  a  legal  mortgage,  which  fails  for  the  want 
of  some  solemnity,  is  valid  in  equity ;  and  ...  an  agree- 
ment for  a  mortgage  is,  in  equity,  a  specific  lien  upon  the 
land;  and  an  equitable  mortgage  thus  created  is  entitled  to 
a  preference  over  subsequent  judgment  creditors."  Judge 
FoLGEB,  in  Payne  v.  Wilsonj  74  N.  Y.  348. 

The  law  as  thus  indicated  prevails  without  exception  in 
this  country  and  England.  Equity  holds  parties  to  their 
mutual  intentions,  when  supported  by  a  valuable  considera- 
tion and  sufficient  definiteness  that  such  intentions  may  be 
understood  and  the  matter  dealt  with  by  equity  jurisdiction. 
Therefore,  an  imperfect  attempt  to  give  a  mortgage,  which 
creates  a  good  mortgage  in  equity,  if  perfected  by  the  acts  of 
the  parties  at  a  time  when,  by  reason  of  the  rights  of  the  cred- 
itors, a  good  mortgage  could  not  be  made,  will  constitute  a 
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mortgage  good  at  law;  and  if  not  perfected  till  such  time, 
equity  will  nevertheless  regard  the  rights  of  the  intended 
mortgagee  as  superior  to  those  of  creditors.  So  the  learned 
court's  decision  that  the  paper  made  to  E.  E.  Bust  and  his 
associates  January  18,  1893,  was  not  a  rab'd  mortgage  in 
,  law,  should  not  have  led  to  the  holding  that  it  was  of  no  force 
whatever  and  rendered  all  proceedings  in  regard  to  the  mort- 
gage given  in  lieu  thereof  May  18,  1893,  fraudulent,  and  the 
result  a  fraudulent  appropriation  of  property. 

As  before  indicated,  the  participation  by  tiie  receiver,  as 
a  purchaser  at  his  own  sale,  however  innocent  it  may  have 
been — ^and  we  are  constrained  to  believe  that  no  wrong  was 
in  fact  intended — ^rendered  the  sale  voidable,  and  it  might 
have  been  decreed  void  in  this  litigation,  and  such  proceedings 
taken  as  seemed  best  to  protect  the  rights  of  the  respondents. 
But  such  rights  only  extended  to  the  value  of  the  property  in- 
volved over  and  above  the  amount  of  the  mortgage  indebted- 
ness, which,  as  it  seems,  was  not  worth  seeking  after.  True, 
the  rule  cannot  be  stated  too  broadly  or  enforced  too  firmly, 
that  a  trustee  can  at  best  obtain  but  a  voidable  title  by  pur- 
chasing the  subject  of  his  trust  at  his  own  sale.  Such  a  pro- 
ceeding is  voidable,  as  before  indicated,  at  the  election  of  the 
cestuis  que  trustent  if  they  move  seasonably,  and  that  is  so 
whether  the  sale  was  really  injurious  to  them  or  not.  The 
rule  is  established  on  those  broad  lines  for  the  purpose  of 
rendering  inquiry  into  the  real  motives  of  the  purchaser,  or 
whether  there  was  any  real  injury  to  the  cestuis  que  trustent 
or  not,  unnecessary.  It  is  one  of  absolute  disability  at  the 
election  of  the  adverse  parties  if  they  move  seasonably.  Gluck 
&. Becker,  Eeceivers,  284;  Heyl  v.  Goelz,  97  Wis.  327,  72 
TS.  W.  626 ;  Perry,  Trusts,  195.  In  this  case  the  court  might 
have  treated  the  sale  of  the  property  as  void  and  restored  the 
former  situation^  or  caused  the  property  to  be  sold  free  from 
the  incumbrance,  using  the  proceeds  to  pay  off  the  same  and 
turning  the  surplus,  if  any,  over  to  the  trust  fund,  or  treated 


364  SUPREME  COURT  OF  WISCONSIN.      [Ape. 

Harrigan  t.  GllchrlBt.  121  Wis.  127. 

the  holders  of  the  title  as  trustees  for  the  creditors  and  caused 
the  property  to  be  redeemed,  or  taken  other  courses  that  mig^t 
be  suggested,  to  protect  the  legal  and  equitable  interests  of 
the  respondents.  But,  as  whatever  course  that  might  have 
been  chosen  would  have  resulted,  or  that  might  now  be  chosen 
would  result,  in  expense  to  both  sides  for  the  mere  satisfac- 
tion of  going  through  the  form  of  compelling  appellants  to 
realize  on  their  security  legitimately,  without  adding  any- 
thing to  the  trust  fund,  the  better  way,  it  seems,  is  to  let  the 
matter  rest  where  the  trial  court  found  it. 

b.  For  the  trial  court's  idea  of  this,  see  136  to  148  inclusive 
of  the  facts,  and  8  as  to  the  law,  in  our  statement.  It  bears 
such  close  relation  to  the  subject  last  treated  that  many  of 
the  facts  in  regard  to  it  do  not  need  to  be  restated.  This  is 
a  fair  summary,  as  the  court  viewed  the  matter: 

At  the  time  of  the  sale  of  the  Brookville  plant  to  Thomp- 
son, representing  himself.  Rust,  and  Oilbertj  there  stood,  when 
corrected,  charged  on  the  books  of  the  electric  company  in  the 
receiver's  hands  against  Charles  B.  Searrin,  who  had  man- 
aged the  property  from  the  start  for  the  electric  company, 
$1,160.30.  At  the  time  of  the  sale  Rust  and  Oilbert  were 
familiar  with  this  account,  and  had  reason  to  believe  that  it 
represented  a  considerable  sum  of  money  belonging  to  lihe 
trust  fund,  that  was  obtainable.  After  the  sale  to  Thompson, 
Searrin  contiuued  to  operate  the  plant  for  the  new  owners, 
treating  the  old  accounts  as  belonging  to  his  new  employer, 
lie  collected  $862.37  out  of  such  accounts,  $305.87  of  which 
was  used  for  attorney's  fees  chargeable  to  the  receiver,  and 
the  balance  was  knowingly  appropriated  by  Rust,  Thompson, 
and  Oilbert  to  their  own  use  in  meeting  the  expenses  of  the 
Brookville  business.  The  account  on  the  receiver's  books  was 
included  in  the  sale  to  Thomas,  made  under  the  order  of  June 
2d,  heretofore  referred  to,  the  entire  account  being  lost  to 
the  trust  fund. 

We  are  unable  to  find  any  definite  evidence  showing  with 
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any  reasonable  degree  of  satisfaction  the  facts  thus  found. 
The  evidence  shows  that  the  account  of  $1,160.30  was  con- 
structed mainly  before  the  receiver  was  appointed,  by  charg- 
ing Searrin  with  his  reports  of  earnings  made  by  the  plant 
and  crediting  him  with  his  pay  rolls  for  salaries  and  other  dis- 
bursements, so  that  the  balance  indicated  money  on  hand  and. 
uncollected  bills.  What  amount  was  money  and  what  amoimt 
was  uncollected  bilk,  and  what  part  of  the  latter  was  of  any 
value,  did  not  appear.  It  further  satisfactorily  .appears  that 
Mr.  Rust  and  his  associates  understood,  so  far  as  they  knew 
anything  about  the  matter,  that  substantially  all  the  money 
represented  By  the  account  at  the  time  of  the  sale  was  $520.38^ 
in  bank,  under  attachment.  That  is  included  in  the  $862.37 
said  to  have  been  collected  by  Searrin,  upon  which  credit  is 
given  of  $305.87  paid  as  attorney's  fees,  which  the  evidence 
shows  without  dispute  was  not  so  paid,  but  was  disbursed^ 
$299.87  to  pay  attaching  creditors,  and  $6  for  expenses^ 
which,  with  salary  accounts  chargeable  to  the  bank  fund,  ex< 
hausted  the  same  except  $74.51.  That  amount,  it  is  claimed,, 
was  at  some  time  diverted  by  Searrin  to  the  accounts  of  the 
new  proprietor.  We  do  not  deem  it  important  to  state  or  dis- 
cuss the  details  of  the  evidence  in  regard  to  it  Suffice  it  to  say, 
if  it  were  so  converted,  we  find  nothing  bringing  the  matter 
distinctly  to  the  attention  of  the  parties  charged  until  the  trial 
of  this  action,  and  then  nothing  except  the  unsworn  state- 
ments of  Searrin.  The  report,  however,  made  in  respect  tO' 
the  matter  in  September,  1893,  simply  showed  that  after  pay- 
ing the  attaching  creditors,  and  expenses,  and  the  salary  bills 
chargeable  to  the  fund,  there  was  left  in  the  bank  account  the 
sum  named.  There  was  nothing  in  the  communication  in 
respect  to  the  matter  indicating  that  the  money  was  tabe  used 
for  the  new  proprietors.  It  was  not  at  any  time  transferred 
to  the  accounts  of  the  new  proprietors  in  an  item  of  $74.51. 
It  is  claimed  that  at  some  time  $30.60  of  it  was  used  to  pay 
a  freight  bill,  and  the  residue,  $43.91,  in  June,  1894,  was  de- 
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posited  as  money  of  Thompson  and  his  associates,  this  infor- 
mation being  contained  in  Searrin^s  statements.  The  balance 
of  the  $1,160.30  account,  over  and  above  the  bank  balance  as 
aforesaid,  consisted  of  a  sum  of  money  assumed  to  be  in  Sear- 
rin's  hands,  determined  in  the  manner  hereinafter  stated,  and 
included  bills  to  the  amount  of  $478.78,  of  all  sorts,  $283.89 
admitted  to  be  worthless,  and  $140.50  in  serious  dispute  at 
the  time  of  the  sale,  and,  if  collected  at  all,  not  collected  till 
some  five  months  thereafter,  leaving  $54.39  unaccounted  for. 
So,  assuming  that  the  ^$54.39  was  collected  by  Searrin,  and 
the  $140.50  as  well,  and  that  the  same  was  used  for  the  ben- 
efit of  Mr.  Thompson  and  his  associates,  and  thai  the  $74.51 
was  likewise  used — all  of  which  is  at  best  supported  only  by 
the  unsworn  statements  of  Searrin — ^we  have  but  $269.40  that 
can  be  ciphered  out  as  having  been  obtained  out  of  the  Sear- 
rin account  of  $1,160.30  and  used  for  the  benefit  of  Thomp- 
son and  his  associates.  From  this  it  is  quite  clear  that  such 
account  was  never  supposed  to  be  more  than  merely  repre- 
sentative  of  what  Searrin  should  account  for  by  uncollected 
matters,  expense  bills,  or  cash ;  that  it  did  not  indicate  an  in- 
debtedness to  the  amount  of  $1,160.30,  or  any  other  sum  in 
particular,  and  was  so  involved  at  the  time  of  the  sale  that  it 
was  probably  regarded  as  of  such  trifling  significance  as  not 
to  be  worthy  of  attention.  Of  the  whole  $1,160.30  there  was 
only  $54.39,  in  the  old  bills,  which  under  the  circumstances 
might  have  been  considered  doubtful,  the  $140.50  due  from 
the  municipality,  which  was  in  dispute,  and  the  assumed 
amount  of  money  in  hand  as  aforesaid,  or  whatever  there 
might  be  in  fact,  of  such  money,  that  there  could  have  been 
any  reasonable  expectation,  by  Mr.  Rust,  that  anything  would 
come  out  of.  This  being  the  nature  of  the  account,  doubtless 
reliance  was  placed  in  Searrin  to  report  and  pay  over  any 
money  coming  out  of  the  same  which  belonged  to  the  receiver, 
such  amount  being  considered  in  any  event  so  small  as  to  be 
of  little  significance. 
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Kotwithstanding  the  character  of  the  Searrin  account  was 
«uch  that  we  discover  no  evidence  of  fraud  in  the  fact  that 
Mr.  Rust  treated  the  same  as  not  worthy  of  his  attention^  we 
cannot  acquit  him  entirely  of  negligence  in  not  investigating 
it  and  securing  from  Searrin  the  benefits  to  the  trust  fund, 
whatever  they  were,  which  belonged  to  it.  Any  loss  that  oc- 
-cnrred  from  such  negligence  should  be  charged  to  his  legal 
Tepresentatives,  which  can  be  determined  with  any  reasonable 
'degree  of  definitenees  from  the  evidence,  the  order  of  the  cir- 
cuit court  of  December  30,  1897,  passing  upon  his  account, 
not  being  regarded  as  any  protection  to  him  in  that  regard, 
since  it  appears  that  such  matter  was  not  brought  understand- 
ingly  to  the  court's  attention. 

We  shall  not  take  time  to  review  at  length  the  evidence  in 
Tespect  to  all  the  details  of  this  account.  It  seems  to  us  un- 
•disputed  that  no  knowledge  came  to  Rust,  Thompeorij  or  Oil- 
bert,  until  the  trial  of  this  action,  at  least,  that  any  money 
liad  been  realized  out  of  the  account  and  used  in  their  busi- 
ness. They  did  not  visit  BrookviUe,  and  knew  nothing  about 
the  business  there,  except  what  they  gathered  from  Searrin's 
reports.  If  one  of  such  reports  showed,  definitely,  that  any 
'of  the  receivership  money  was  used  in  such  business ;  and  if 
they  did,  they  were  but  the  unsworn  statements  of  Searrin  as 
to  his  doing  what  he  had  no  authority  from  his  employer  to  do. 
Sudi  reports  failed  to  prove  that  any  money  belonging  to  the 
receiver  came  to  the  use  of  Mr.  Thompson  and  his  associates. 
'No  action  could  have  been  maintained  against  them  on  such 
proof  as  was  made  in  this  ease.  Mr.  Thompson  and  Mr.  Gil- 
bert demonstrated  by  their  own  and  other  testimony  that  they 
•did  not  obtain  or  use  any  of  the  receivership  money,  or  have 
any  information  diat  any  such  money  was  used,  except  what 
iliey  obtained  from  Searrin  during  the  trial  of  the  aetion; 
and  we  see  nothing  in  the  record  to  impeach  their  evidence. 

The  sobject  was  brought  into  tiie  action  by  amendment 
.'granted  on  Ae  trial,  the  understanding  being  that  a  continu- 
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ance  would  be  granted,  if  needed  by  appellants.  Thereaf  ter^ 
it  seems,  an  investigation  was  made  by  oorrespondence  with 
Mr.  Searrin,  resulting  in  a  statement  by  him  that  $74.51  was- 
used  in  their  business,  and  that  $140.50  due  for  municipal 
lighting,  included  in  the  $478.78  of  uncollected  accounts,  was 
collected  in  December,  1893,  and  was  so  used.  Whether  Sear- 
rin's  unsworn  statements  are  true  or  false  does  not  appear. 
Standing  alone,  they  do  not  show  that  any  money  belonging 
to  the  receiver  was  used  at  aU  for  Thompson  and  his  associ- 
ates, much  less  do  they  show,  against  the  sworn  testimony,, 
that  any  such  money  was  used  fraudulently. 

The  learned  counsel  for  respondents  does  not  appear  to 
claim  that  the  finding,  as  to  $556.50  being  collected  of  the 
Searrin  account  of  $1,160.30  and  misappropriated,  is  accord- 
ing to  the  evidence,  but  the  amount  is  made  up  this  wise: 
The  $74.51,  $140.50,  and  $54.39  before  mentioned  are  as- 
sumed to  be  established  in  the  manner  before  indicated,  as 
having  been  misappropriated.  Seventeen  days'  earnings  of 
the  plant  in  July,  1893,  not  included  in  the  $1,160.30,  com- 
puted at  $157.34,  less  seventeen  days'  wages  of  Mr.  Searrin 
and  his  assistant,  $60.32,  was  assumed  to  belong  to  the  re- 
ceiver. In  this  it  was  thought  there  were  no  expenses  for  the 
period  named  other  than  for  labor,  that  all  of  the  service  ac- 
counts should  be  counted  as  money,  and  that  such  accounts — 
not  ordinarily  deemed  as  earned  till  the  end  of  the  month — 
were  apportionable  and  did  not  go  with  the  plant  by  the  sale. 
An  estimate  was  made — ^from  freight  bills  as  to  coal  pur- 
chased, from  statements  made  by  Searrin  respecting  the  aver- 
age consumption  of  coal  per  day,  and  from  coal  bills  showing 
the  price  paid  for  coal  per  ton, — ^that  the  value  of  coal  on 
hand  at  the  time  of  the  foreclosure  was  $98.58.  From  that 
was  deducted  $71.66,  which  Searrin's  communications  indi- 
cated was  owing  for  this  coal  at  the  time  of  the  sale,  leaving 
a  balance  of  $26.92.  From  a  general  statement  of  Searrin's 
cash  account  from  May  10  to  August  11,  1893,  items  of  cash 
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collections  for  May  and  June  were  taken,  against  which  were 
credited  expense  vouchers  for  money  paid  from  June  Ist  to 
Jidy  10,  1893,  leaving  a  balance  of  $161.14,  and  it  was  as- 
sumed that  such  balance  represented  money  in  Searrin's 
hands,  without  any  bills  outstanding  to  be  paid  out  of  the 
same.  Lastly,  $2  appearing  by  Searrin's  statement  to  have 
been  paid  for  recording  the  Brookville  mortgage,  was  charged 
as  part  of  the  misappropriations.  In  this  the  following  as- 
sumptions were  made  which  it  seems  are  not  warranted: 
First,  that  the  unsworn  statements  of  Mr.  Searrin  prove  what 
appears  upon  their  face  as  to  niatters  wholly  unwarranted. 
We  say  "unwarranted"  because  we  do  not  interpret  the  in- 
structions from  Thompson,  to  treat  all  the  property  as  his 
as  of  a  certain  date,  to  include  any  money  at  that  time  in 
hand,  or  tmcoUected  bills.  Second,  that  the  balance  between 
May  and  June  collections  of  $420.88,  and  vouchers  paid 
from  June  1  to  July  10  of  $200.34,  leaving  a  balance  of 
$161.14,  should  be  regarded  as  free  cash  on  hand,  when  it 
appears  that  the  account  was  thus  made  up  wholly  by  taking 
the  items  from  Mr.  Searrin's  cash  account  before  mentioned, 
wherein  it  appears  that  bills  were  paid  so  near  to  July  17, 
1893,  the  date  of  the  sale,  that  indebtedness  must  have  ex- 
isted prior  thereto  sufficient  to  exhaust  the  entire  $161.14  ex- 
cept the  sum  of  $5.36.  The  total  debit  in  the  cash  account 
up  to  the  time  of  the  sale  was  $1,124.49.  The  credits  up  to 
and  inclusive  of  July  22,  1893,  were  $598.75,  leaving  a  bal- 
ance of  $525.74.  Against  that  balance  must  be  charged  the 
$520.38  in  bank  under  attachment,  leaving  the  balance  in- 
dicated, $5.36.  It  must  be  assumed  in  view  of  the  way  busi- 
ness is  ordinarily  conducted,  and  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  bills  paid  for  supplies  up  to  July 
22,  1893,  probably  represented  debts  contracted  considerably 
earlier  than  that  date.  Third,  that  the  $54.39  of  old  bills 
were  ooUeoted  and  used  in  the  business  of  Thompson  and  his 
associates.  Fourth,  that  there  was  $26.92  in  coal  on  hand  at 
Vol.  121  —  24 
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the  time  of  the  sale.  Fifth^  that  the  small  amount  of  coal  on 
hand  for  immediate  use  in  operating  the  plant  was  not  an  in- 
cident thereof  and  did  not  pass  therewith  at  the  sale.  Sbcth, 
that  the  July  service  bills  were  apportionable  and  that  there 
were  no  claims  justly  chargeable  thereto  except  salary  ac- 
counts. The  items  discovered  by  respondents'  counsel  make 
up  the  $556.50  found  by  the  court  to  have  been  fraudulently 
appropriated,  as  thus  appears: 

Estimated  coal,  less  freight  charges. $  26  92 

C5ash  in  hand 161  14 

Municipal  bill,  collected 140  50 

Uncollected  bills  treated  as  cash 54  39 

Amount  out  of  attached  bank  balance 74  51 

Seventeen  days'  July  earnings 157  34 

Becoiding  mortgage 2  00 

$616  80 
July  salaries,  part 60  30 

1556  50 

The  following  statement  of  the  matter  wiU  exhibit  defi- 
nitely, and  in  proper  form,  we  think,  the  manner  in  which 
the  balance  above  indicated  is  arrived  at  The  above  state- 
ment is  in  the  form  presented  by  respondents'  counsel. 

To  part  July  earnings,  1893 $154  34 

Book  accounts,  old  bills 478  78 

Bank  account,  attached 520  88 

Cash  determined  as  aforesaid 161  14 

Coal  on  hand,  at  date  of  sale 98  60 

Recording  Brookville  mortgage 2  00 

$1,418  24 

By  conceded  worthless  accounts $283  89 

Coal  bill 71  66 

Settlement  of  lien  on  bank  account 306  87 

Back  salaries 140  00 

Part  July  salaries,  1893 60  32 

861  74 

Balance $   ^56  50 

It  seems  we  should  not  pass  this  matter  without  demon- 
strating that  the  Searrin  cash  account  from  which  respond- 
ents' counsel  determined  that  Mr.  Searrin  had  on  hand  at 
the  time  of  the  sale  of  the  Brookville  plant,  $161.14,  will  not 
legitimately  bear  the  treatment  resorted  to  by  them  in  sup- 
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port,  of  the  court's  finding.     Here  is  the  account,  balanced 

July  22, 1893 : 

1893 

May  10.    Balance  in  bank $    4  64 

May  24.    By  freijrht,  F.  Geis,  Agt I    33  60 

May  25.    Acct.  Winefrede  Coal  Co 139  90 

May  27.       "     wages,  John  Cleaver 5  60 

May  27.    By  miscellaneous  acct  A.  Bossert,  Jr 8  63 

June   1.    Express,  M.  P.  Hippard,  Agt 150 

"    10.    Wages,  F.  Hermansdorfer 40  00 

"    10.    Miscellaneous,  Recorded  Franklin  Co 2  00 

"    10.  Miscellaneous,  H.  E.  Balsley,  Mgr.  N.  W. 

Tel.Office 1  63 

**    10.    Freight,  John  Deitz,  drayman 2  81 

"    10.    Freight,  F.  Geis,  Agt 32  40 

*•    14.    Wages,  Chas.  B.  Searrin 70  00 

May  23.  To  Consumers'  Ledg.  Acct.  for  St.  lights 

from  Dec.  1  to  May  first, '93 693  37 

June  10.  To  Consumers'  Ledg.  Acct.  Month  of  May     153  11 

July  10.    By  wages,  Chas.  Searrin \  70  00 

"    10.    Wages,  Frank  Hermansdorfer 40  00 

"    10.  To  Consumers'  Ledg.  Acct  for  Month  of 

June 127  87 

' '    10.  To  Consumers'  Ledg.  Acct.  St  Lights,  month 

of  May 140  50 

'«    18.    By  fuel  Acct  Winefrede  Coal  Co 7166 

"    18.    (Ml  and  Waste,  Standard  Oil  Co 28  12 

"    19.    Carbon  Acct  Standard  Carbon  Co 50  00 

"    22.  Supplies,  Eureka  Tempered  Copper  Co...                         6  00 

Attached  Bank  account $  520  38 

Balance 5  86 

$1,124  49  11,124  49 

While  the  balance  of  cash  in  hand,  less  outstanding  claims, 
was  not  to  exceed  $5.36  at  the  time  the  plant  was  sold — it 
was  probably  less — it  is  more  than  likely  that  there  were 
numerous  small  liabilities,  in  addition  to  those  paid  up  to 
the  date  we  dose  the  account,  which  properly  should  have 
been  paid  out  of  any  money  available  for  that  purpose.  How 
just  it  is  to  include  in  the  liabilities  those  paid  within  five 
days  after  the  sale  seems  to  be  confessed  by  respondents'  coun- 
sel in  that  one  paid  July  18,  1893,  is  treated  by  them  as  a 
proper  charge  in  that  regard  in  their  treatment  of  the  coal 
matter.  It  is  no  legitimate  answer  to  this  to  say  that  late  bilk 
represent  supplies  on  hand,  because  the  moderate  supplies  for 
immediate  use  in  the  operation  of  the  plant  were  as  much  a 


372  SUPREME  COURT  OF  WISCONSIN.      [Apr. 

Harrigan  t.  Gilchrist,  121  Wis.  127. 

part  thereof  as  the  tools  and  many  other  things  that  might  be 
mentioned^  not  strictly  speaking  a  part  of  the  real  estate^ 

The  courts  we  must  assume  from  the  way  the  matter  is  pre- 
sented here,  obtained  the  item  of  $161.14  by  taking  irom  the 
above  cash  account  three  items  on  the  debit  side  and  nine 
items  on  the  credit  side^  thus : 

1893 

June  10.     To  ConsumerB'  Acct.,  May $153  11 

'*    10.      "          "               *'      June 127  87 

"    10.      "  Street  lights,  May 140  50 

"    10.    ByExpress $    150 

"    10.      ''Wages iOOO 

*'    10.      "Recording. 2  00 

"    10.      "Mgr.N.  W.Tel 163 

"    10.      "Freight 2  81 

**    10.      "Freight 32  40 

"    14.      "Wages 70  00 

July  10.       "  Wages 70  00 

"    10.      "Wages 4000 

Balance 161  14 

$421  48  1421  48 

• 

That  not  only  makes  a  misleading  statement  to  the  extent 
indicated,  but  is  quite  likely  further  erroneous  in  that  the 
$54.39  of  back  bills,  in  whole  or  in  part,  are  liable  to  be  in- 
cluded therein,  though  still  uncollected. 

The  foregoing  lengthy  analysis  of  the  manner  in  which  the 
court's  finding  as  to  the  $556.50  must  be  supported,  if  at  all, 
shows,  it  would  seem,  that  at  many  points  the  finding  is  not 
supported  by  evidence  at  all,  and  that  at  others  the  evidence 
is  altogether  too  vague  to  establish  a  legal  liability^  much  less 
one  of  a  fraudulent  character.  That  seems  too  clear  to  war- 
rant further  discussion  of  the  matter.  We  have  studied  the 
record  in  regard  thereto  endeavoring  to  look  at  all  of  the  evi- 
dence legitimately  bearing  thereon,  stating  and  restating  the 
account  to  such  an  extent  that  it  would  not  do  to  spread  the 
evidence  of  all  our  labor  upon  t^e  printed  pages.  The  find- 
ing as  to  $566.50  having  been  collected  out  of  the  Searrin  ac- 
count of  $1,160.30  may  have  been  based  upon  a  different 
theory  than  the  one  advanced  by  the  learned  counsel  in  sup- 
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port  of  it    We  have  been  unable  to  discover  what  that  theory 
was  from  the  record. 

It  seems  from  the  proceedings  on  the  application  for  a  new 
trial  upon  newly  discovered  evidence^  that  when  the  evidence 
was  substantially  all  in  as  to  this  matter,  the  trial  judge  an- 
nounced from  the  bench  an  opinion  to  the  effect  that,  while 
there  might  be  evidence  of  some  receivership  money  having 
been  used  in  the  Brookville  business  after  the  July  sale,  there 
was  no  evidence  that  it  was  known  to  the  purchasers,  and' 
that  from  such  statement  appellants'  counsel  supposed,  as 
well  they  might,  that  no  finding  would  be  made  against  their 
clients  of  a  fraudulent  appropriation  of  money,  and  none 
made  against  them  at  all  in  respect  to  the  matter  for  more 
than  $74.51;  and  that,  relying  thereon,  they  did  not  ask  for 
a  continuance  tmder  the  terms  imposed  upon  respondents 
when  leave  was  granted  to  bring  in  by  amendment  the  new 
matter ;  that  upon  the  finding  being  made  as  it  was,  they  were 
taken  by  suprise,  which  seems  most  natural;  that  as  soon  as 
practicable  a  full  investigation  of  Mr.  Searrin's  administra- 
tion at  Brodcville  was  made,  when  it  was  discovered  that  his 
reports  of  uncollected  bills,  which  largely  led  to  the  finding 
in  question,  were  false;  that  the  indications  upon  which  the 
trial  court  largely  relied,  tending  to  show  that  receivership 
money  was  appropriated  by  Searrin  to  the  use  of  Thompson 
and  his  associates,  merely  showed  defalcations  on  Searrin's 
part  prior  to  May  18,  1893 ;  that  instead  of  there  being  the 
large  amount  of  uncollected  matters  supposed  to  exist  July  17, 
1893,  there  was  only  a  very  small  amount;  that  instead  of 
$1,160.30  of  such  matters  at  that  date  to  be  accounted  for, 
there  was  only  $322.60,  excluding  the  worthless  account  of 
$283.87,  of  which  $278.74  was  for  lighting  service  during 
the  preceding  month,  leaving  only  about  $50  of  past-due  bills 
and  the  worthless  account  of  $283.87  which  could  legiti- 
mately have  appeared  in  the  account  of  $1,160.30;  that  Mr. 
Searrin  acknowledged  his  defalcations  and  settled  the  same 
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to  the  amount  of  $1^733.26  by  giving  liis  note  with  security; 
and  that  the  books  kept  by  him  showed  the  statements  used 
upon  the  trial  to  be  false.  The  facts  of  the  situation  so  found 
to  exist  were  set  out  in  great  detail,  accompanied  by  Mr.  Sear- 
rin's  books,  and  by  statements,  making  a  strong  case,  and 
were  presented  to  the  court  on  the  motion.  If  the  facts  were 
as  stated  in  the  motion  papers,  and  competent  proof  thereof 
upon  a  retrial  of  the  matter  were  produced,  upon  no  possi- 
bility, it  would  seem,  could  the  conclusion  be  reached  that  the 
parties  charged,  fraudulently  or  otherwise,  appropriated  any 
of  the  receivership  money.  Counsel  for  the  respondents  reply 
to  this,  relying,  as  on  the  trial,  upon  the  unsworn  statements 
of  Mr.  Searrin^  which  were  the  very  matters  which  the  new 
evidence  was  claimed  would  show  to  be  false.  Counsel's  argu- 
ment does  not  seem  to  meet  the  situation.  Upon  just  what 
ground  the  learned  trial  court  denied  the  rehearing  as  to  this 
matter  does  not  api)ear.  With  the  strong  presentation  made, 
and  the  undisputed  fact  that  the  continuance  was  not  asked 
for  to  enable  appellants  to  make  the  investigation  at  Brook- 
ville  before  the  trial  closed,  because  the  court  gave  assurance 
that  the  evidence  was  insufficient  to  establish  any  fraudulent 
appropriation  of  money,  it  seems  that  nothing  but  laches 
after  the  findings  were  filed  could  have  justified  denying  the 
motion*  It  was  addressed  to  the  sound  discretion  of  the  court, 
it  is  true,  and  it  takes  a  strong  case  to  warrant  this  court  in 
holding  that  judicial  discretion  has  been  abused.  However, 
with  the  elements  of  assurance  to  counsel  from  the  bench, 
their  relying  thereon,  and  reasonably,  too,  and  a  finding  en- 
tirely inconsistent  therewith,  it  would  be  a  very  grave  ques- 
tion whether  we  could  allow  the  order  denying  the  motion  to 
stand  if  it  were  material  to  the  rights  of  the  parties.  Though 
it  is  not,  and  for  that  reason  the  matter  wiU  not  be  passed 
upon  further,  the  situation  is  such  that  we  feel  called  upon  to 
say  the  foregoing  in  respect  to  it,  and  to  suggest  as  a  rule, 
that  in  the  trial  of  an  action,  the  evidence  being  closed  as  to 
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a  material  matter  brought  in  by  amendment  on  the  trial, 
under  circumstances  rendering  the  adverse  party,  upon  hear- 
ing the  evidence  in  support  of  it,  entitled  to  a  continuance  if 
desired,  if  the  trial  court  gives  an  opinion  that  such  new  mat- 
ter is  wholly  or  in  a  material  part  unproved,  and  such  adverse 
parly  relies  thereon,  submitting  his  defense  without  obtain- 
ing time  to  make  investigation  and  bring  before  the  court 
evidence  which  he  otherwise  would,  and  thereafter  a  conclu- 
sion is  reached  entirely  contrary  to  such  opinion,  the  case 
should  be  reopened  as  to  such  matter  upon  seasonable  appli- 
cation being  made  therefor,  with  a  reasonable  showing  that 
evidence  successfully  defending  against  such  new  matter  can 
be  produced  upon  a  rehearing. 

c.  The  substance  of  the  findings  as  to  this  will  be  found  in 
subdivisions  149  to  156,  inclusive,  of  the  statement.  The 
facts,  as  we  understand  the  evidence,  are  these : 

May  15,  1893,  Rust,  Thompson,  and  Oilbert  indorsed  a 
note  of  $3,500  for  the  electric  company,  taking  as  security 
accounts  receivable,  matured  or  to  mature,  aggregating 
$3,900,  one  being  against  the  Consolidated  Engineering  Com- 
pany of  St.  Louis,  Missouri,  for  $1,550.  Soon  after  the 
receivership  commenced  the  Knapp  Electrical  Company  at 
St.  Louis  garnished  this  account.  The  receiver,  acting  by  his 
attorney  Mr.  Frawley,  caused  the  holders  of  the  collateral  to 
enter  an  appearance,  because  Mr.  Kust,  as  a  foreign  receiver, 
could  not  weU  obtain  recognition  in  the  Missouri  court.  Such 
holders  did  not  move  in  the  matter  except  as  requested  by  the 
receiver,  as  stated,  and  only  to  the  extent  of  signing  the  nec- 
essary intervention  papers.  The  whole  matter  was  attended 
to  by  the  receiver's  attorney  at  his  request.  The  garnishee 
proceedings  were  conducted  in  Missouri  under  the  direction 
of  B.  0.  Dun  &  Co.  for  the  receiver,  and  were  successful.  At 
the  termination  of  the  garnishee  suit,  either  directly  or 
through  Mr.  Frawley,  R.  G.  Dim  &  Co.  caused  an  action  to 
be  brought  against  the  engineering  company  to  recover  upon 
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the  account  in  tlie  names  of  the  holders  thereof  as  ooUateraL 
$944.76  was  collected,  which  was  remitted  to  the  receiver  less 
$77.80  charges,  and  the  amount  was  later,  upcm  the  order  of 
the  court,  paid  to  the  owners  of  the  collateral  according  to 
their  respective  interests^  the  petition  therefor  not  containing 
information  upon  its  face  of  the  fact  that  the  receiver  had  in- 
curred expense  to  the  amount  of  $155.75  in  making  the  col- 
lection, $10.25  having  been  paid  early  in  1893  for  the  serv- 
ices of  an  electrician,  $20  to  Joseph  Singleton  as  attorney's 
fees,  and  $125  to  E.  G.  Dun  &  Co.,  which  expenses  were 
charged  by  the  receiver  to  such  holders.  By  authority  of  the 
court,  imder  the  order  of  June  2,  1897,  heretofore  several 
times  referred  to,  the  apparent  aaset  was  charged  off  to  ex- 
pense or  loss  and  gain  account. 

On  these  facts  the  appeal  is  ruled  in  favor  of  appelknts 
upon  principles  already  sufficiently  discussed.  The  trial 
court's  decision,  so  far  as  not  against  the  evidence,  went  upon 
the  mistaken  idea  that  it  is  not  only  improper  but  fraudulent 
for  a  receiver  to  take  upon  himself  the  burden  of  enforcing 
accounts  belonging  to  the  trust,  subject  to  the  right  of  col- 
lateral holders,  if  he  has  no  good  reason  to  believe  that  the 
collateral  will  yield  a  surplus  over  the  principal  debt  The 
disbursements  were  ordinary  receivership  expenses  which  the 
receiver  might,  under  the  circumstances  of  the  case,  safely 
have  incurred  without  previous  authority  of  the  court.  Cer- 
tainly, he  should  not  be  charged  with  fraud  in  the  matter. 

Some  of  the  findings  seem  so  radically  wrong  that  they 
should  not  be  passed  without  special  attention.  The  finding 
should  not,  it  seems,  have  been  made,  carrying  the  impres- 
sion that  the  collateral  to  the  $3,500  note  was  $1,550  instead 
of  $3,900.  We  do  not  perceive  why  it  was  found,  in  effect, 
that  Mr.  Frawley  acted  in  the  matter  as  the  employed  attor- 
ney of  Thompson  and  Gilbertj  since  the  evidence  is  undis- 
puted to  the  contrary  by  both  of  them,  and  by  Mr.  Frawley. 
The  mere  fact  that  they  were  the  interveners,  in  view  of  the 
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reasonable  explanation  made  by  Mr.  Frawley,  and  we  should 
fiay  even  without  explanation,  did  not  warrant  regarding 
AS  false  the  fair  and  positive  testimony  of  three  witnesses. 
Neither  do  we  understand  why  the  finding  was  made  that 
Mr.  Frawley  charged  $430  for  his  services  in  the  matter,  and 
was  paid  out  of  the  general  assets  in  the  hands  of  the  re- 
•ceiver,  when  the  evidence  is  undisputed  that  while  he  made 
such  charges  he  never  presented  the  same  to  the  court,  nor 
intended  to,  nor  was  paid  by  the  receiver  any  specific  sum 
on  acoount  of  services  in  such  matter,  but  that  his  compensa- 
tion for  his  entire  services  for  the  receiver,  upon  his  applica- 
tion to  the  court  therefor,  was  settled  without  regard  to  any 
specific  charges  and  on  a  per  diem  basis,  proof  being  made  of 
the  number  of  days  occupied  in  all  the  services  rendered  and 
the  reasonable  value  per  day  of  such  services.  There  are 
"Other  findings  of  this  kind  in  what  we  have  passed  over,  which 
have  not  been  mentioned.  We  will  say  now  that  they  seem 
to  be  unsupported. 

d.  The  substance  of  the  finding  as  to  this  is  at  No.  190  in 
the  statement  The  evidence  is  to  the  effect  that,  Rust, 
Thompson,  and  Oilbert  being  the  holders  of  $3,900  of  col- 
lateral, consisting  of  contract  liabilities,  assigned  to  them  by 
the  electric  company  as  regards  the  $3,500  note  before  meh- 
tioned, — one  of  such  liabilities  being  the  Cassadaga  Free  As- 
sociation contract  for  $1,200, — ^Rust,  as  receiver,  expended 
a  sum*  of  money  completing  the  contract  so  as  to  render  the 
$1,200  collectible,  prior  to  July  1,  1893.  The  finding  is  to 
the  effect  that  the  amount  so  expended  was  $51.20.  Counsel 
for  appellants  claim  the  amount  was  $30.10.  Which  is  right 
is  immaterial.  It  was  ordinary  receivership  expense,  gov- 
-emed  by  the  principles  before  stated.  However,  we  will  say 
in  passing  that  we  must  agree  with  appellants'  counsel  that, 
«ince  the  expenditure  was  made  a  few  days  after  the  receiver 
was  appointed,  and  the  total  of  the  collateral  was  more  than 
the  principal  debt;  and,  as  appears,  none  of  the  collateral 
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matters  had  yet  been  contested,  nor  was  there  any  question  as- 
to  the  responsibility  of  the  parties,  the  finding  cannot  be  ap- 
proved. Nor  does  any  warrant  appear  for  the  decision  that 
when  the  expenditure  was  made  the  receiver,  Thompson,  and 
Gilbert  knew  that  nothing  would  come  out  of  the  collateral 
for  the  trust  fund.  Nor  do  we  agree  with  the  court  that 
Thompson  and  CHlbert  were  in  any  way  parties  to  the  ex- 
penditure. 

e.  What  we  discover  in  the  court's  findings,  upon  which  a 
fraudulent  appropriation  of  $127.30  is  based,  is  sufficiently 
indicated  in  No.  174  of  our  statement.  Upon  the  evidence 
the  matter  involved  seems  to  be  very  simple.  The  parties 
charged  with  liability  were  indorsers  on  notes  of  the  electric 
company  to  the  amount  of  $3,169.73.  They  held  collateral 
duly  assigned  to  them  by  such  company  to  the  amount  of 
$3,642.50.  In  the  early  part  of  the  receivership  the  receiver 
incurred  indebtedness  which  he  paid  to  the  amount  stated, 
to  a  collection  agency  and  foreign  attorneys  for  services  in 
attempting  to  collect  such  collateral,  with  partial  success. 
There  is  no  claim  but  that,  if  it  be  proper  under  any  circum- 
stances for  a  receiver  to  use  trust  funds  not  expecting  the  col- 
lateral will  more  than  pay  the  principal  debt,  it  was  proper 
in  this  case.  The  first  court  that  passed  upon  the  matter 
viewed  the  law  rightly,  and  doubtless  understandingly,  as 
what  has  heretofore  been  said  indicates.  We  might  pass  this 
matter  without  saying  more,  but  it  seems  best  as  we  proceed 
to  make  a  brief  detail  reference  to  the  more  significant  of -the 
findings  excepted  to. 

We  find  the  conclusion  that  the  money  was  corruptly  ex- 
pended, coupled  with  a  decision  that  the  evidence  showed  twa 
badges  of  fraud :  first,  that  it  was  known  that  nothing  would 
be  added  to  the  trust  fund  from  the  collateral;  second,  that 
the  receiver's  attorney  acted  in  the  matter  for  the  holders  of 
the  collateral,  charging  the  receiver  $214.90  and  obtaining 
pay  thereof  from  the  trust  fund.     There  may  be  some  evi- 
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dence  that  there  were  indications  that  the  collateral  would 
not  more  than  pay  out  the  principal  debt  when  the  expendi- 
tures were  made,  but  not  that  it  was  so  poor  as  to  indicate 
that  the  receiver  acted  wrongfully,  much  less  fraudulently. 
On  the  other  point  we  find  no  evidence  to  support  the  find- 
ing, but  conclusive  evidence  the  other  way.  The  evidence  is 
positive  and  satisfactory  that  whatever  Mr.  Frawley  did  in 
looking  after  the  collateral  was  done  imder  his  employment 
for  the  receiver,  and  that  he  made  no  specific  charge  therefor 
which  was  presented  to  the  court,  or  on  the  basis  of  which  he 
received  or  expected  to  receive  pay.  What  was  said  in  the 
previous  matter  of  the  kind  applies  to  this. 

f.  For  the  facts  as  found  by  the  court  on  this  we  refer  to- 
Nos.  193  and  194  of  our  statement  The  court's  findings  ap- 
pear to  be  fatally  misleading.  The  receiver  is  charged  there- 
in with  having  fraudulently  expended  $369.72  for  the  pur- 
pose of  collecting  collateral  in  the  hands  of  Thompson,  Hust, 
and  Gilbert,  knowing  that  nothing  would  come  therefrom  for 
the  trust  fund,  and  that  Thompson  and  Gilbert  were  guilty 
participants  because  they  consented  thereto.  The  truth  of 
the  matter  seems  to  be  this :  Prior  to  the  receivership  the  elec- 
tric company  had  large  dealings  with  Caspari,  Whittaker  & 
Co.  in  disposing  of  its  manufactured  products.  Business  re- 
lations with  such  company  were  continued  by  the  receiver  in 
aid  of  disposing  of  trust  property  and  collecting  money  due 
on  previous  transactions,  the  liability  therefor  having  been 
assigned  as  collateral.  When  the  receiver  was  appointed  this 
situation  existed :  The  Caspari  Company  was  indebted  to  the 
electric  company  on  account  for  $1,550.  Part,  as  indicated 
before,  with  other  matters  aggregating  $3,642.50,  was  hy- 
pothecated to  Thompson,  Rust,  and  Gilbert  to  secure  their  in- 
dorsements upon  the  electric  company's  notes  to  the  amount 
of  $3,169.73.  There  was  a  considerable  amount  of  machin- 
ery in  the  possession  of  the  Caspari  Company  on  consign- 
ment, some  of  which  was  shipped  shortly  before  the  appoint- 
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ment  of  the  receiver  and  formed  the  consideration  for  the  lia- 
bility assigned  as  aforesaid.  When  such  machinery  came  to 
the  Caspari  Company  in  the  regular  course  of  business,  it 
paid  the  freight  and  drew  back  therefor,  the  same  amount- 
ing to  $437.87.  The  receiver  treated  that  as  a  matter  which 
should  come  out  of  receipts  for  the  machinery,  and  made  his 
charges  accordingly.  The  freight  was  a  lien  upon  the  ma- 
chinery, which  belonged  to  the  receiver  subject  to  the  rights 
of  the  consignee  and  of  the  holders  of  the  collateral.  'When 
the  receiver  paid  the  freight  bill  he  expected  the  same  to  be 
refunded  out  of  the  sales  of  the  machinery.  That  occurred, 
except  $36.92,  which  was  allowed  as  a  refund  by  Mr.  Rust 
on  a  claim  made  by  the  Caspari  Company,  and  in  the  regular 
course  of  the  exercise  of  business  judgment.  In  the  foreign 
jurisdiction  the  machinery  in  the  possession  of  the  Caspari 
Company,  owned  by  the  receiver,  and  the  indebtedness  of  the 
Caspari  Company,  were  attached  in  an  action  for  the  collec- 
tion of  a  claim  against  the  electric  company.  In  the  due 
exercise  of  judgment  on  the  part  of  the  receiver,  to  obtain 
a  release  of  the  attached  property,  $200.76  was  expended. 
There  were  storage  and  insurance  charges  by  the  Caspari 
Company  on  the  property  of  the  electric  company,  which 
were  a  lien  thereon,  to  the  amount  of  $123,  which  the  re- 
ceiver paid.  Other  small  matters  were  paid  by  the  receiver, 
making  the  total  expenditures  the  $369.67  in  question.  None 
of  the  payments  were  made  by  the  passing  of  money  from 
the  receiver's  hands  to  the  Caspari  Company.  The  various 
matters  were  paid  by  the  Caspari  Company's  retaining  the 
same  out  of  the  money  due  the  receiver  or  upon  their  indebt- 
edness held  as  collateral.  The  collateral  account  does  not 
seem  to  have  been  more  than  incidentally  involved.  We  find 
nothing  in  the  evidence  connecting  Mr.  Thompson  and  Mr. 
Gilbert  with  the  matter  except  that  the  indebtedness  assigned 
to  them  was  created  in  the  manner  aforesaid,  and  was  in- 
volved  with   other   matters   which   the    Caspari    Company 
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treated  as  inseparable.  We  can  discover  nothing  in  any  of 
the  transactions  which  legitimately  subjects  any  of  the  par-^ 
ties  concerned  to  criticism. 

Appeal  No.  6. 

Appeal  of  Fitch  Gilbert.  This  relates  to  a  subjiect  not 
mentioned  in  the  summary  of  the  findings  of  fact  in  our 
statement.  The  finding  on  the  subject  is  to  the  effect  that 
Mr.  Gilbert,  having  in  his  hands^  obtained  out  of  collateral 
duly  turned  out  to  him  by  the  electric  company,  a  surplus 
over  the  debt  secured  by  such  collateral^  of  $84.50,  applied 
the  same  upon  a  $710  note  indorsed  by  him  for  the  electric 
company  and  which  he  was  obliged  to  pay,  when  he  should 
have  turned  the  same  over  to  the  receiver,  the  collateral  not 
having  been  given  to  him  to  secure  his  liability  upon  such 
note.  The  only  question  involved  on  the  evidence  is  whether 
Mr.  Gilbert  held  the  collateral  to  secure  him  against  loss  as 
to  the  $710  note  as  well  as  the  indebtedness  upon  which  the* 
rest  of  the  proceeds  of  the  collateral  were  applied.  There  was 
no  evidence  on  the  question  except  that  of  Mr,  Gilbert.  He- 
gave  a  detailed  statement  of  all  the  transactions  as  to  a  long, 
involved  matter,  not  very  difficult  to  understand,  however, 
upon  a  careful  study  thereof,  the  transaction  in  question 
being  a  part  of  it.  The  controversy  was  whether,  when  he 
indorsed  the  $710  note,  he  obtained  as  collateral  in  considera- 
tion thereof  whatever  surplus  might  come  out  of  a  Baker  & 
Co.  note  of  $1,500  which  he  held  as  collateral  in  respect  to 
other  matters.  In  answer  to  the  interrogatory,  "Now,  you 
may  state  what  security  was  given  you  at  the  time  you  in- 
dorsed this  $710  note,"  he  said :  "Practically  all  the  account 
of  the  National  Electric  &  Development  Company  of  San 
Francisco  and  a  smaU  balance  of  the  C.  H.  Baker  &  Co.  note* 
of  $1,500." 

Gilbert's  right  to  apply  the  money  as  he  did  was  sub- 
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mitted  to  the  court,  as  were  most  of  the  matters  which  have 
passed  in  review,  and  was  approved.  December  6,  1893,  Mr. 
Rust  filed  his  petition  respecting  this  matter,  stating  that 
Mr.  Gilbert's  indorsement  upon  the  $710  note  was  procured 
by  the  electric  company  upon  the  promise  of  the  Baker  note 
as  security;  that  it  was  turned  out  to  him  accordingly;  that 
the  proceeds  of  such  note,  after  satisfying  primary  liens 
thereon,  the  balance  being  $84.50,  was,  with  the  approval  of 
the  receiver,  applied  upon  the  $710  note,  and  the  sanction  of 
the  court  thereof  was  requested.  Thereupon,  by  an  order 
<lated  December  2,  1893,  judicial  approval  was  given.  There 
is  nothing  in  the  record  to  impeach  this  showing.  It  follows, 
necessarily,  that  the  finding  and  conclusion  of  the  trial  court 
in  respect  to  the  matter  cannot  stand. 

Appeal  No,  7. 

Appeal  of  John  8.  Owen.  The  court's  finding  of  fact  as 
to  this  matter  does  not  appear  in  our  statement.  It  involves 
$129.52  excess  on  collateral  turned  out  by  the  electric  com- 
pany to  Mr,  Owen  over  and  above  money  sufficient  to  pay  the 
indebtedness  to  secure  which  it  was  primarily  assigned,  and 
sufficient  to  pay  some  other  matters,  all  of  which  are  found  to 
have  been  properly  paid.  This  surplus,  the  court  found,  was 
free  from  any  claim  on  the  part  of  Mr,  Owen,  and  should 
have  been  paid  by  him  to  the  receiver,  but  instead  of  so  doing 
he  misappropriated  it  by  applying  the  same  on  his  unsecured 
claim  againpt  the  electric  company. 

The  details  of  the  evidence  on  this  subject  need  not  be 
stated.  Suffice  it  to  say  that  the  sole  controversy  was  whether 
at  the  time  Mr.  Owen  used  the  money  there  was  an  existing 
valid  agreement  entitling  him  to  do  so.  No  question  of  law 
•was  involved.  The  question  was  one  of  fact,  and  could  not 
be  resolved  otherwise  than  in  Mr.  Owen's  favor  except  upon 
the  theory  that  his  testimony  in  respect  to  the  subject  was 
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•entirely  unworthy  of  belief.  We  see  nothing  unreasonable  in 
his  evidence.  It  was  positive^  clear,  and  concise  throughout. 
Holding  the  collateral,  and  being  a  large  creditor,  as  he  was, 
that  he  should  have  demanded  as  security  the  surplus  of  the 
note  if  any  should  come  out  of  it,  was  most  natural  It  was 
what  any  business  man  of  reasonable  intelligence  and  pru- 
dence would  have  done  under  the  circumstances.  It  was 
what  any  debtor,  under  the  circumstances,  if  asked,  would  be 
expected  to  consent  to.  It  seems  that  in  setting  aside  Mr. 
Owen's  evidence  as  false,  the  court  overlooked  the  familiar 
rule  that  the  undisputed  reasonable  evidence  of  one  witness, 
though  a  party  interested,  should  be  given  controlling  weight 
in  determining  a  question  of  fact.  Burriham  v,  Norton,  100 
Wis.  8,  75  N.  W.  304. 

The  record  shows  that  when  Mr.  Owen  claimed  a  right  to 
the  money  the  receiver  did  not  consent  thereto.  The  situation 
was  such  that  he  was  called  upon  to  choose  one  of  three 
courses  of  action:  first,  submit  to  Mr.  Owen's  position  and 
take  the  chances  of  subsequent  judicial  sanction;  second, 
try  conclusions  with  Mr.  Owen  in  an  action  and  take  such 
chances;  or  third,  submit  the  matter  to  the  court  for  advice 
in  advance,  with  or  without  an  expression  of  judgment  in  the 
matter,  and  follow  whatever  direction  might  be  given.  The 
latter  and  more  prudent  course  was  adopted.  The  petition 
fairly  stated  the  facts  as  to  Owen's  claim,  without  any  opin- 
ion as  to  the  real  right  of  the  matter.  It  closed  with  this  lan- 
guage: "Tour  petitioner  doubts  the  propriety  of  litigating  or 
contesting  the  claim  of  said  Owen  to  said  $129.55,  and  asks 
the  court  for  directions  as  to  the  course  that  he  shall  pursue 
in  the  premises."  An  order  was  entered  on  such  petition, 
in  effect,  that  the  money  as  applied  by  Mr.  Owen  should  be 
deemed  properly  used.  It  must  be  obvious  that  in  the  face 
of  that  situation  the  conclusion  made  by  the  trial  court  that 
the  money  was  wrongfully  applied  could  not  stand  upon  any 
other  theory  than  that  the  whole  administration  of  the  trust 


A 


884  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

i 

Harrigan  t.  Gilchrist,  121  Wis.  127.  I 

_^ * 

was  so  steeped  in  fraud  that,  regardless  of  direct  testimony, 
however  fair  upon  its  face  and  however  undisputed,  and  re- 
gardless of  judicial  sanction  in  the  matter,  everything  done 
should  be  deemed  wrong  until  clearly  shown  to  be  otherwise. 
We  have  not,  up  to  this  time,  found  anything  in  this  case  that 
will  warrant  a  serious  thought  that  there  was  any  such  cor- 
ruption in  the  administration  of  justice,  involving  all  con- 
cerned in  it,  from  the  head  down,  as  that  would  indicate.  We  S 
are  constrained  to  say  that,  since  the  findings,  passing  in  re- 
view, cannot  be  sustained  consistently  with  the  belief  that 
even  the  judicial  director  of  the  receiver  was  not  guilty  of 
negligence  in  the  highest  degree. 

Frequent  reference  is  made  on  behalf  of  respondents  to 
the  fact  that  the  advisory  orders  to  which  we  have  referred, 
and  others  of  the  same  character,  were  granted  ex  parte.  Of 
course,  that  has  no  significance  upon  any  other  theory  than 
that  the  whole  administration  was  so  faulty  that  every 
act  should  be  deemed  bad  not  shown  clearly  to  the  contrary, 
where  creditors  were  not  given  special  opportunity  to  be 
present  and  protect  their  interests, — since  the  usual  course  in 
such  matters  is  to  make  advisory  orders  in  just  the  way  those 
in  question  were  made.  No  one  familiar  with  such  mattei-s 
would,  under  ordinary  conditions,  expect  that  a  receiver 
would  obtain  in  advance  judicial  advice  as  to  every  detail  of 
the  business  under  his  charge,  or  that  proceedings  to  obtain 
advice  should  ordinarily  be  upon  notice  to  creditors.  A  mat- 
ter of  this  kind  must  necessarily  proceed,  so  far  as  prac- 
ticable, the  same  as  any  other  business  matter  would  be  con- 
ducted. It  involves  in  the  main  executive  functions  of  a 
purely  discretionary  character,  circumscribed,  of  course,  to 
some  extent,  by  rules,  but  allowing  considerable  freedom  of 
action  to  the  receiver  without  advice,  and  absolute  immunity 
from  liability  when  acting  under  judicial  direction  bo  with- 
in the  realms  of  reason  as  to  entitle  him  to  protection  if  the 
judicial  head  would  be  so  protected  if  competent  to  act  in  the 
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physical  capacity.  The  receiver  is  the  court,  as  near  as  it  is 
practicable  for  the  court  to  physically  have  a  business  matter 
in  charge.  He  is  a  mere  agent.  In  handling  a  large,  com- 
plicated matter,  he  must  ordinarily  keep  quite  close  to  his 
principal,  shaping  his  course  in  that  regard  as  near  as  prac- 
ticable after  the  manner  of  any  other  business  agent*  He 
commonly  counsels  with  the  court  in  respect  to  matters  as  a 
business  agent  would  counsel  with  his  principal,  keeping  such 
principal  reasonably  familiar  with  the  affairs,  and  taking 
his  suggestions  in  advance  of  action  in  many  situations  not 
deemed  necessary  to  be  made  matters  of  record,  but  very 
necessary,  in  order  to  do  justice,  that  the  court  should  be 
able  to  call  to  mind  upon  the  conduct  of  his  receiver  there- 
after being  called  in  question  in  respect  thereto,  and  also  to 
have  in  mind  when  called  to  deal  with  his  receiver  in  respect 
to  any  matter  dependent  thereon  in  whole  or  in  part.  All 
that  is  necessary  to  an  orderly,  safe  administration  of  a  re- 
ceivership trust  like  the  one  in  question. 

Everything  depends  upon  the  combined  business  judg- 
ment, legal  knowledge,  and  judicial  acum^i  of  the  judicial 
head  in  such  matters.  The  element  of  business  judgment  is 
of  the  greatest  importance,  since  there  is  little  or  no  oppor- 
tunity for  redress  in  case  of  error  in  that  field.  The  judge 
must  necessarily  depend  to  a  great  degree  upon  the  ability 
of  his  receiver;  but  in  the  end  every  act  is  the  act  of  the 
court.  In  this  is  seen  what  vast  responsibilities,  in  receiver- 
ship matters  of  which  this  is  a  type,  rest  upon  the  judicial 
administrator.  If  he  excels  as  a  business  man,  or  has  one 
for  his  agent  who  so  excels,  the  results  will  ordinarily  be  of 
the  best.  If  his  business  judgment  is  but  limited  and  is  not 
helped  out  by  that  of  his  receiver,  however  honestly  every- 
thing may  be  administered,  the  end  is  likely  to  be  disastrous. 
But  whether  it  be  of  the  best  or  the  worst,  widiin  the  utter* 
most  limits  of  business  discretion  imder  all  the  circumstances, 
the  conclusiveness  is  the  same.    It  is  the  only  way  yet  de- 
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vised  by  human  wisdom  for  doing  such  things*  Though  re- 
sults up  to  the  high  standard  of  the  better  class  of  privately 
managed  business  enterprises  cannot  be  expected,  the  in- 
firmity in  that  regard  cannot  be  helped.  It  can  best  be 
guarded  against  by  great  care  in  the  selection  of  receivers, 
and  the  judge  keeping  in  close  touch  with  them.  But  when 
the  judicial  director  gives  the  use  of  the  talents  he  possesses 
to  the  situation,  his  duty  is  fully  performed  regardless  of 
consequences.  Parties  so  circumstanced  as  to  require  judi- 
cial assistance  of  that  character  must  take  the  agent  provided 
in  the  due  course  of  law.  There  is  no  way,  as  in  private  en- 
terprises, of  replacing  such  agent  by  another  if  the  one  first 
selected  is  not  found  satisfactory.  In  this  may  well  be  ap- 
preciated how  careful  the  court  sitting  in  review  should  be 
in  condemning  the  judicial  administrator  or  his  agent  as 
being  inexcusably  negligent  or  something  worse.  They  often 
occupy  very  trying  situations.  They  have  at  times  to  deal 
with  a  multitude  of  creditors  so  smarting  imder  the  sting  of 
pecuniary  loss  as  to  bias  them  greatly  in  judging  the  actions 
of  others.  It  is  not  to  be  wondered  at  that  sometimes,  after 
a  receiver  and  his  director  have  done  the  best  they  can  with 
a  wreck  for  which  they  were  in  no  wise  responsible — one  that 
has  so  little  of  real  substance  in  it,  as  demonstrated  by  the 
end — ^interested  parties  cannot  comprehend  how  such  a  thing 
could  be  and  will  not  excuse  it,  and  the  receiver  and  all  con- 
cerned suffer  in  reputation,  if  not  otherwise,  for  what  they 
could  not  help.  All  this  should  admonish  courts  of  review 
to  step  with  caution  in  reviewing  such  administrations; 
should  admonish  judicial  administrators  to  exert  themselves 
to  the  very  best  of  their  ability  to  fully  meet  their  great  re- 
sponsibilities, and,  in  case  of  inexcusable  conduct,  should 
hold  them  and  their  agents  morally  responsible  where  the 
law  furnishes  no  remedy,  and  otherwise  responsible  to.  the 
extent  of  legal  obligations.  These  generalizations  are  not 
intended  as  a  criticism  of  the  administrator  of  the  trust  in 
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question  further  than  the  points  decided  go.  So  far  as  we 
have  gone,  justice  requires  us  to  say  it  compares  fairly  with 
the  general  run  of  such  administrations,  considering  all  the 
circumstances,  which  have  come  under  our  notice.  It  is  well 
to  keep  in  mind  in  original  jurisdictions,  as  we  endeavor  to 
do,  that  the  policy  of  the  law  is  toward  holding  judicial  ad- 
ministrators and  receivers  to  a  more  rigid  rule  of  responsi- 
bility in  these  matters  than  formerly,  as  is  well  evidenced 
by  the  statutory  removal  of  exemption  from  liability  inci- 
dent to  the  judicial  office  under  some  circumstances,  as  in 
sec.  2583,  Stats.  1898.  Lefferts  v.  Calumet  Co,  21  Wis.  688. 
Further  indication  of  that  is  found  in  Speiser  v.  Merchants' 
ExcK  Bank,  110  Wis.  506,  86  N.  W.  243,  where  the  court, 
speaking  by  Mr.  Justice  Dodge,  to  the  end  that  a  higher 
standard  might  be  set,  said : 

''Only  in  the  wise  discretion  and  firmness  of  the  courts 
can  there  be  found  prevention  or  remedy  for  the  abuse  and 
disgrace  of  judicial  conservation  of  estates  from  their 
enemies,  only  to  permit  their  destruction  by  their  salvors. 
If  such  abuses  continue^  the  beneficent  power  of  a  court  of 
equity  to  take  to  its  sheltering  arms  a  litigated  estate  while 
rights  to  it  are  being  established  will  become  a  mockery, 
worse  than  the  avoided  perils  as  it  is  more  effective." 

The  great  truth,  so  forcibly  and  tersely  uttered,  might 

well  be  posted  in  every  judicial  presence  in  the  land. 

Appeal  No.  8. 

We  have  now  arrived  at  a  point  in  this  great  case  where 
we  are  in  view  of  the  last  act  of  the  drama  which  was  found 
by  the  trial  court  to  have  had  its  inception  before  the  com- 
mencement of  the  Barber  action,  to  have  been  bom  in  in- 
iquity, and  to  have  progressed  through  all  its  stages  of  growth 
to  the  final  consummation  without  any  diversion  from  the 
original  wrongful  purpose.  We  have  come  to  the  point  where 
the  actors  are  to  take  their  places  for  the  final  performance. 
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As  we  have  progressed  through  over  four  years  of  history, 
seeking  diligently  for  tangible  evidence  of  fraud,  from  which, 
if  at  all,  the  alleged  original  fraudulent  purpose  was  to  be 
inferred,  we  have  not  found  it.  If  we  had  started  by  look- 
ing through  the  mental  coloring  of  an  impression  of  wrong- 
doing caused  by  the  history  of  things  done  prior  to  May  18, 
1893,  and  journeyed  in  pursuit  of  evidence  to  dispel  it,  may- 
be things  would  have  appeared  differently.  As  we  now  take 
our  bearings  for  the  final  view  that  is  to  end  our  investiga- 
tion, we  need  not  "refer  to  the  point  from  which  we  started 
to  determine  where  we  now  are,"  because  we  have  not  drifted 
from  a  direct  course.  The  point  of  starting  we  have  en- 
deavored, with  effect,  it  would  seem,  all  the  time  to  keep  in 
sight.  Only  the  ending  was  in  obscurity.  That  is  now  so  in 
evidence  that  it  seems  clear  that  it  cannot  be  tied  back  to  the 
alleged  and  found  original  fraudulent  purpose.  We  have  en- 
deavored to  consider  carefully  everything  of  importance  upon 
which  counsel  rely  and  which  we  must  presume  greatly  in- 
fluenced the  trial  court  in  the  conscientious  disposition  of 
this  case, — ^we  have  no  reason  to  doubt  for  an  instant  but  that 
there  was  such  disposition  of  it — and  yet  no  substantial  evi- 
dence of  fraud  has  been  seen.  We  may  well  refer  to  some  of 
the  more  significant  of  such  things  which  have  not  hereto- 
fore been  specifically  mentioned,  lest  it  be  thought  something 
has  been  overlooked. 

Probably  the  most  significant  of  them  is  the  circumstance 
that  Mr.  Hayden,  prior  to  the  commencement  of  the  Barber 
action,  had  been  for  a  long  time  the  attorney  and  an  officer 
of  the  insolvent,  and  that  he  severed  his  relations  as  such 
attorney  just  before  the  action  was  conmienced  and  was  then 
instrumental  in  placing  the  insolvent's  business  in  the  hands 
of  a  receiver,  he  being  at  the  same  time  a  creditor  and  acting 
for  and  interested  with  others  who  were  likewise  circum- 
stanced, some  of  whom  had  from  time  to  time  obtained  se- 
curity for  their  claims,  and  many  of  whom  were  Mr.  Hay^ 
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den's  business  associates.  Without  some  tangible  evidence  of 
fraud  those  situations  have  a  perfectly  innocent  aspect  under 
the  circumstances.  If  Mr.  Hajden  was  to  commence  the  re- 
ceivership action,  it  was,  of  course,  proper  that  he  should 
first  sever  his  relations  as  attorney  for  the  insolvent.  Prob- 
ably it  were  better  had  he  retained  such  relations  and  let 
some  other  attorney  commence  the  action;  but  there  is  little 
or  nothing  in  that  when  we  see  that  in  the  very  nature  of 
things  no  adversary  element  existed  in  a  sense  that  the  in- 
terests of  the  insolvent  called  for  any  opposition  whatever  to 
the  receivership  proceeding.  There  was  no  great  impropriety, 
if  any,  in  Mr.  Hayden  representing  the  plaintiff,  expecting 
that  the  insolvent  would  admit  the  facts  alleged  which  were 
relied  upon  to  secure  the  sequestration,  so  long  as  there  was 
no  ulterior  motive;  though,  as  before  indicated,  it  were  bet- 
ter if  some  one  else  had  performed  the  service.  There  was 
no  question  but  that  the  electric  company  was  an  eminently 
proper  subject  for  a  receivership  action.  It  was  hopelessly 
insolvent,  as  all  agree.  The  interests  of  aU  creditors  and 
stockholders,  and  of  others  legitimately  interested  in  the  cor^ 
porate  assets,  demanded  judicial  treatment  of  the  kind  ad- 
ministered. ITo  time  was  required  to  diagnose  the  case  to 
solve  doubtful  questions  on  that  point.  The  voices  of  all, 
could  they  have  been  heard  speaking  legitimately,  would 
have  been  in  harmony  for  the  creation  of  the  trust  That 
the  proceedings  were  speedy  was  most  natural.  They  are 
usually  so  under  similar  circumstances,  in  order  that  an 
equitable  levy  may  be  accomplished  before  individual  ad- 
verse efforts  for  preference,  or  efforts  to  institute  sequestra- 
tion proceedings  in  different  jurisdictions,  have  imduly  com- 
plicated the  situation.  Proceedings  somewhat  unseemly  in 
such  cases  from  one  aspect,  are  not  so  from  circumstances 
that  often  exist  in  view  of  the  infirmity  of  judicial  remedies 
to  always  secure  without  needless  expense  a  single  judicial 
control  of  the  property  of  an  insolvent  corporation  for  the 
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benefit  of  its  creditors.  Mr.  Hayden  testified  distinctly,  and 
lie  is  corroborated  by  all  the  circnmstances^  that  he  was  active 
in  commencing  the  Barber  action  for  the  sole  purpose  of  put- 
ting the  assets  of  the  electric  company  in  possession  of  the 
court  before  opportunity  were  given  for  the  institution  of 
numerous  embarrassing  actions,  liable  to  be  detrimental  to 
the  general  interests  of  creditors. 

Considerable  significance  is  given  to  the  fact  that  Mr.  Hay- 
den not  only  commenced  the  litigation,  but  that  after  charg- 
ing Mr.  Barber,  his  employer,  the  sum  of  $200  for  services, 
the  charge  was,  in  September  thereafter,  transferred  upon 
''  Mr.  Hayden's  books  to  the  account  of  R.  E.  Eust,  receiver. 
That  circumstance  is  urged  upon  our  attention  with  great 
force  by  the  learned  counsel  for  the  respondent,  and  we  must 
assume  that  it  was  urged  with  like  force  upon  the  learned 
trial  court,  from  the  fact  that,  although  it  has  no  significance 
whatever  when  the  case  is  viewed  in  its  proper  aspect,  it 
found  a  prominent  place  in  the  courts  findings.  Mr.  Hay- 
den testified,  in  effect,  that  he  transferred  the  charge  of  $200 
from  being  against  Barber  to  an  account  against  the  receiver, 
because  of  his  judgment  in  regard  to  the  propriety  of  such 
charge  being  made  a  receivership  expense.  That  the  reason- 
able expense  incurred  by  the  attorney  in  the  conmiencement 
of  a  receivership  action,  such  action  being  commenced  in 
good  faith  in  the  interests  of  all  the  creditors,  is  a  proper 
charge  upon  the  trust  fund,  there  can  be  no  doubt  It  is 
commonly  presented  as  such  and  is  allowed  or  disallowed  ac- 
cording to  the  circumstances,  the  former  being  the  general 
rule  where  the  circumstances  indicate  clearly  that  the  pro- 
ceedings were  judiciously  commenced,  with  no  ulterior  pur^ 
pose  in  view.  On  this  subject,  in  one  of  our  late  text-book 
authorities  it  is  said : 

"In  the  control  of  the  trust  property  a  court  of  equity  will 
recognize  every  substantial  equity,  and  when  one  party,  for 
the  benefit  of  hinaself  and  all  other  parties  interested  in  the 
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property  of  a  corporation,  begins  an  action  or  proceeding  for 
the  preservation  or  administration  of  the  property,  and  for 
that  purpose  a  receiver  is  appointed,  equity  would  require 
that  such  party  should  be  reimbursed  from  the  trust  property 
for  counsel  fees  and  expenses  incurred  in  procuring  the  ap- 
pointment of  such  receiver."  Qluck  &  Becker,  Receivers,  354. 

Such  text,  for  support,  refers  to  Central  B,  &  B.  Co.  v. 
Pettus,  113  U.  S.  116,  5  Sup.  Ct.  387,  and  Davia  v.  Bay 
State  League,  158  Mass.  434,  33  N.  K  591.  True,  as  the 
author  indicates,  the  authorities  are  not  all  one  way  on  this 
question.  But,  having  the  support  of  the  federal  supreme 
court,  the  presentation  of  such  a  charge  for  allowance  in  a 
receivership  proceeding  could  hardly  be  deemed  vn-ongful, 
much  less  an  indication  of  fraud.  In  the  federal  case  cited, 
Mr.  Justice  Hablan  at  great  length  discussed  the  subject,  in 
the  course  of  which  he  said : 

"When  creditors  filed  their  claims  they  had  notice,  by  the 
bill,  that  the  suit  was  brought,  not  exclusively  for  the  benefit 
of  the  complainants  therein,  but  equally  for  those  of  the, 
same  class  who  should  come  in  and  contribute  to  the  expense 
of  the  litigation.  Those  expenses  necessarily  included  rea- 
sonable counsel  fees,  which,  upon  every  ground  of  justice, 
should  be  estimated  with  reference  as  well  to  the  claims  of 
the  complainants  who  undertook  to  protect  the  rights  of  aU 
the  unsecured  creditors,  as  of  the  claims  of  those  who  accepted 
the  fruits  of  the  labors  of  complainants  and  their  solicitors. 
We  are  of  opinion  that  the  appellees  are  entitled  to  reason- 
able compensation  for  their  professional  services  in  establish- 
ing a  lien  in  behalf  of  the  unsecured  creditors." 

Though  the  circumstances  of  that  case  are  different  from 
those  of  this  one,  the  principle  involved  there  is  identical 
with  the  one  here.  We  have  not  been  able  to  discover  any 
ulterior  purpose  in  the  conmiencement  of  the  Barber  action, 
or  in  any  of  the  proceedings  therein.  The  fact  that  there 
were  secured  creditors,  and  that  many  of  them  were  clients 
of  Mr.  Hayden,  and  some  of  them  his  business  associates,  is 
not  significant,  since  it  appears  that  the  rights  of  general 
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creditors  were  not  trespassed  upon  by  the  holders  of  such 
securities,  and  that  the  secured  creditors  had  equal  rights 
with  others  in  the  trust  to  be  created.  It  may  be  easily  seen 
that  the  commencement  of  the  action  was  more  beneficial  to 
the  unsecured  than  the  secured  creditors.  The  chief  inter- 
ests requiring  protection  were  those  of  the  general  creditors, 
to  the  end  that  their  rights  to  equal  liens  upon  the  corporate 
assets  might  be  judicially  determined  and  enforced.  Mr* 
Hayden's  position  as  to  one  class  was,  in  that  light,  in  no 
wise  hostile  to  the  other.  The  fact  that  an  officer  of  the  cor- 
poration and  a  creditor  was  appointed  receiver  does  not  in- 
dicate a  wrongful  purpose.  The  fact  that  one  is  a  creditor 
of  an  insolvent  corporation  rather  tends  to  suggest  the  pro- 
priety of  preference  being  given  him  in  the  selection  of  the 
receiver  than  otherwise.  State  ex  rel.  Fourth  Nat  Bank  v. 
/ohmon,  105  Wis.  164,  188,  83  N.  W.  320 ;  Frinh  v.  Buss, 
45  N.  H.  325;  Burrill,  Assignments,  §  67,  and  cases  cited. 

The  fact  that  the  receiver  and  a  much-interested  creditor, 
Mr.  Owen,  were  brothers-in-law  and  business  associates,  hav- 
ing desks  side  by  side  in  the  same  office,  which  is  urged  upon 
our  attention  as  important,  is  hardly  worthy  of  attention  in 
view  of  all  the  circimistances  and  the  law  applicable  thereto 
heretofore  discussed.  It  would  be  exceedingly  embarrassing 
to  do  business  if  a  person  of  good  standing,  because  of  hav- 
ing ordinary  business  relations  with  a  class  to  which  some  of 
his  wife's  relations  belong,  must  be  regarded  as  so  liable  to 
unduly  favor  them  in  performing  a  duty  where  they  and 
others  are  concerned,  that  his  actions  in  the  matter  should 
be  considered  as  tainted  with  fraud  till  rebutted  by  satisfac- 
tory evidence. 

Many  other  circumstances  are  disclosed  by  the  record  and 
forcibly  presented  by  respondents'  counsel,  which  we  may 
well  presume  from  the  whole  record,  in  connection  with  coun- 
sel's attitude,  materially  influenced  the  court,  but  which  do 
not,  when  mentioned  either  by  themselves  or  in  connection 
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with  anything  else  appearing^  have  any  material  bearing. 
Perhaps  we  should  not  pass  from  this  field  without  mention- 
ing, in  connection  with  what  has  been  said,  the  circumstance 
referred  to  by  counsel,  and  which  was  given  a  place  in  the 
findings  of  the  court  not  only  as  indicating  fraud  but  also 
professional  impropriety, — that  the  attorney  or  counsel  for 
the  receiver  performed  the  professional  service  of  assisting 
in  making  the  formal  proof  for  some  of  the  secured  credit- 
ors, to  be  filed  in  the  receivership  proceeding.  There  being 
no  contest  as  to  the  claim,  merely  assisting  the  creditor  by 
preparing  his  written  proof  for  him  would  seem  to  have  no 
significance.  Of  course,  the  assumption  indulged  in,  in  em- 
bodying such  circumstances  in  the  finding,  that  the  position 
of  the  secured  creditors  was  necessarily  hostile  to  that  of  the 
unsecured  creditors  and  therefore  that  it  was  improper  from 
a  professional  standpoint  for  the  attorney  for  the  receiver  to 
act  for  the  secured  creditor  in  such  a  matter  to  the  extent 
indicated,  is  entirely  unwarranted. 

Since  it  seems  that  nothing  hereafter  to  be  reviewed  can 
<;hange  the  aspect  of  the  case  as  to  the  major  fraudulent 
agreement,  alleged  and  found  to  have  been  made,  and  to  have 
from  before  the  Barber  action  to  the  end  of  the  receivership 
proceeding  ruled  it,  it  is  thought  best  now  to  decide  that  we 
find  no  such  original  fraud,  and  that  the  finding  of  the  court 
in  that  respect,  in  No.  113  of  our  statement,  cannot  be  sus- 
tained. 

We  will  now  take  up  the  merits  of  this  appeal.  The  trial 
<»urt^8  view,  in  the  main,  will  be  found  in  our  statement, 
113  to  128  inclusive,  176  to  178  inclusive,  and  195  to  239 
inclusive  of  the  facts,  and  19  to  22  inclusive  of  the  law. 
But  in  order  to  thoroughly  appreciate  such  view,  one  should, 
perhaps,  examine  the  entire  findings  as  contained  in  the 
main  in  our  statement.  The  material  matters  to  which  this 
opinion  must  relate  will  be  deemed  sufficiently  set  forth  here 
by  our  reference  to  such  statement,  except  as  we  may  inci- 
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dentally  restate  them.  Much  that  is  covered  by  the  findings^ 
a  great  part  of  which  was  omitted  from  such  statement  be- 
cause not  necessary  to  be  considered,  and  much  already  con- 
sidered, leads  up  to  the  conclusion  that  the  determination 
in  the  court's  finding  No.  113,  must  now  be  rejected.  That 
includes  most  of  the  circumstances  leading  to  the  court's  con- 
clusion that  Mr.  Frawley,  soon  after  the  Barber  action  was 
commenced,  became  a  party  to  the  alleged  original  wrongful 
agreement.  That  element  in  the  trial  court's  decision,  nec- 
essarily, is  eliminated  from  the  case  with  our  disapproval  of 
the  findings  upon  which  it  is  based. 

A  second  fraudulent  agreement  is  found  to  have  been 
made.  In  finding  201  it  is  held  that  early  in  the  receiver- 
ship it  was  agreed  between,  the  receiver,  Mr.  Frawley,  and 
Mr.  Hayden,  to  so  manage  the  trust  that  nothing  would  be 
left  for  general  creditors,  and  it  is  said  that  the  services  of 
Mr.  Frawley  were  rendered  with  that  end  in  view,  and  that 
in  consummation  thereof,  at  the  close,  such  proceedings  were 
taken  as  to  allowances  to  be  made  to  the  receiver  for  himself, 
his  attorney,  and  counsel,  that  all  the  trust  fund  was  divided 
between  the  three  parties,  such  fund  amounting  to  somewhat 
less  than  $13,184.11,  and  that,  there  not  being  enough  to  go 
around  and  satisfy  all  their  demands,  the  deficiency  was  pro- 
rated according  to  the  amounts  of  the  judicial  allowances. 
This  indictment  is  quite  as  severe  as  the  one  we  have  dis- 
posed of,  and  it  is  in  great  part  dependent  upon  the  misap- 
prehensions of  law  and  fact  upon  which  the  original  finding 
of  fraud  was  predicated.  If  the  learned  trial  court  had 
viewed  the  case  from  the  standpoint  we  have  reached,  it  is 
very  probable  that  this  other  supposed  fraudulent  agreement 
would  not  have  appeared  to  the  judicial  mind.  There  is  na 
direct  evidence  of  it.  In  determining  whether  there  is  any 
circumstantial  evidence  thereof,  it  seems  best  to  treat  the 
matter  by  th©  inductive  rather  than  the  deductive  process  of 
reasoning. 
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It  is  true,  as  found,  that  near  the  close  of  the  term  of  office 
of  the  judge  who  supervised  the  receivership  proceeding  for 
over  four  years,  he  passed  the  receiver's  account  and  allowed 
him  for  his  services  and  expenses  for  attorney  and  counsel  a 
sum  exceeding  the  total  amount  of  the  trust  fund  in  hand, 
leaving  nothing  for  general  creditors,  and  that  the  deficiency 
of  money  to  pay  the  allowances  was  prorated.  But  the  right 
or  wrong  of  that  is  determinable  only  by  passing  upon  assign- 
ments of  error  as  to  facts  found  regarding  occurrences  which 
took  place,  if  at  all,  before  the  proceedings  for  the  allowance 
of  the  receiver's  final  account.  What  is  left  to  be  considered 
appertains  particularly  to  what  occurred  during  the  period 
commencing  with  the  preparation  for  the  accounting,  but 
must  be  viewed  largely  in  the  light  of  what  occurred  there- 
tofore. 

The  findings  touching  this  subject  are  considered  in  ap- 
peals Ifos.  1  and  2  as  to  the  Asheville  matter,  in  appeal 
No.  3  as  to  the  Bucyrus  matter,  and  in  appeal  No.  5  at  "a" 
and  "f"  as  to  the  Brookville  matter.  We  need  not  refer  to 
them  now  more  than  incidentally.  Since  the  unfavorable  in- 
ferences based  thereon  must  fall,  with  them  must  go  one  that 
the  receiver  managed  his  trust  for  the  sole  benefit  of  himself, 
his  attorney,  his  counsel,  and  certain  business  associates. 
Finding  202,  to  the  effect  that  that  much  of  Mr.  Frawley's 
services  was  for  the  special  benefit  of  the  holders  of  hypothe- 
cations, though  he  charged  the  receiver  therefor  and  was  paid 
out  of  the  general  assets,  and  that  he  charged  upon  his  books 
exorbitantly  and  dishonestly  for  services  rendered  the  re- 
ceiver and  holders  of  hypothecations,  obtaining  his  pay  from 
the  trust  fund, — ^we  have  not  been  able  to  find  any  evidence 
to  sustain.  If  we  read  the  evidence  aright  the  truth  of  the 
matter  has  been  before  stated ;  but  it  is  so  very  important  to 
this  appeal  that  it  will  bear  restatement. 

It  seems  to  us  that  the  evidence  is  undisputed  that  Mr. 
Frawley's  services,  from  first  to  last,  were  for  the  receiver  ^ 
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that  the  book  charges  mentioned  in  the  finding  refer  solely 
to  services  rendered  for  the  receiver ;  that  they  were  made  as 
memoranda  of  the  transactions^  not  as  representing  the  com- 
pensation to  be  demanded  for  the  particular  services  men- 
tioned ;  that  it  was  not  designed  to  ask  for  compensation  upon 
the  basis  of  such  charges^  nor  was  that  done.  The  evidence 
is  without  dispute  that  none  of  such  charges  were  presented 
to  the  court  which  made  the  allowance  on  account  of  Mr. 
Frawley's  services,  nor  were  known  of  by  it.  The  error  as 
to  this  is  connected  with  another  in  that  the  court  found  that 
Mr.  Frawley^s  book  charges  aggregated  $8,818.31  and  that 
he  was  paid  a  lump  sum  in  addition  thereto  of  $3,092.42.  It 
is  dijBcult  to  see  how  a  finding  could  have  been  wider  of  the 
mark  than  that  and  yet  have  some  shadow  of  connection  with 
the  facts.  We  feel  constrained  to  say  this  that  nothing  may 
be  left  of  so  erroneous  a  record.  Probably  the  extraordinary 
finding  comes  of  the  court's  having  adopted,  without  careful 
study,  a  finding  suggested  by  counsel,  conscientiously  pre- 
pared, doubtless.  The  practice  which  sanctions  that,  when 
the  court,  especially  in  a  complicated  case,  does  not  make 
careful  study  of  the  suggested  findings  in  all  their  bearings 
before  making  them  official,  is  quite  liable  to  lead  to  bad  re- 
sults. It  is  a  practice  which,  in  the  judgment  of  the  writer 
of  this  opinion,  it  would  be  well  to  discontinue  by  judicial 
action  if  that  can  be  done,  and  if  not,  by  legislative  aid.  The 
profession  and  the  judiciary,  and  the  parties  litigant  as  well, 
would  be  greatly  benefited  by  such  a  reform.  Experience 
shows  that  counsel,  the  most  able,  honorable,  and  conscien- 
tious— ^and  to  the  learned  counsel  for  respondents  we  may 
well  give  a  place  in  that  class — after  the  close  of  a  hotly  con- 
tested case,  are  not  in  the  frame  of  mind,  ordinarily,  best 
suited  to  drafting  the  findings  which  must  express  the  judg- 
ment of  the  court.  That  is  no  criticism.  It  is  only  an  ac- 
knowledgment of  the  natural  infirmities  of  the  most  perfect 
of  us.     All  are  affected,  regardless  of  ability  or  purity;  the 
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difference  is  in  degree.  The  making  of  the  findings  is  purely 
a  judicial  function.  Sec.  2863,  Stats.  1898.  Aside  from 
the  custom  which  sanctions  it,  it  would  seem  to  be  just  as 
proper  for  the  judges  of  this  court  to  receive  from  con- 
tending counsel  suggestive  samples  of  the  opinion  and  judg- 
ment to  be  rendered,  with  the  expectation  that  one  will 
be  chosen,  either  as  written  or  with  changes  to  correspond  to 
the  views  of  the  judge,  and  then  placed  on  file  as  voicing  the 
judgment  of  this  court,  as  for  a  like  practice  to  obtain  at  the 
circuit  court  It  is  hoped  that  nothing  said  here  will  be  re- 
garded as  a  criticism  upon  court  or  counsel.  Both  are  dis- 
tinguished, able,  and  honest.  It  is  the  practice  that  is  criti- 
cised,— a  practice  for  which  no  one  connected  with  this  case 
is  responsible.  To  that  practice,  it  seems,  many  of  the  mis- 
takes in  the  findings  before  us  are  attributable.  Things  look 
far  different  to  counsel  than  to  court,  as  is  evidenced  by  the 
fact  that  sometimes  counsel  will  conscientiously  claim  here 
that  the  evidence  is  all  one  way  in  support  of  their  position^ 
when  from  the  judicial  standpoint  it  is  largely  or  wholly  op- 
posed thereto. 

True,  the  court  allowed  to  the  receiver  a  sum  for  expenses 
on  account  of  Mr.  Frawley's  services,  $3,092.42  in  excess  of 
the  charges  which  by  the  evidence  upon  this  trial  were  found 
upon  Mr.  Frawley's  books.  But,  as  was  said  in  another  part 
of  this  opinion,  the  allowance  was  made  on  the  basis  of  one 
entire  charge  for  all  the  time  devoted  by  Mr.  Frawley  to  the 
receivership  business,  from  May  23,  1893,  till  the  close,  De- 
cember 30, 1897,  the  rate  being  $50  per  day  for  time  actually 
spent.  There  was  really  no  arbitrary  allowance  of  a  lump 
sum  of  $3,092.42  or  any  other  lump  sum.  However,  if  the 
court  had  seen  fit  to  make  an  allowance  without  regard  to 
specific  charges  or  a  per  diem  basis,  it  would  have  accorded 
with  the  practice  usually  adopted  in  such  matters,  as  the  cases 
cited  by  counsel  for  appellants,  and  others  referred  to,  and 
more  that  might  be  referred  to,  sufficiently  show.    Oreeley  v 
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Provident  S.  Bank,  103  Mo.  212,  15  S.  W.  429;  Bound  v. 
S.  C.  B.  Go.  43  Fed.  404;  Boston  8.  D.  &  T.  Co.  v.  Chamber- 
lain, 66  Fed.  847;  Maxwell  v.  Wilmington  Dental  Mfg.  Co, 
82  Fed.  214;  Stuart  v.  Boulware,  133  U.  S.  78,  10  Sup.  Ct 
242 ;  Harrison  v.  Perea,  168  U.  S.  311,  18  Sup.  Ct  129  j 
Richardson  v.  Tyson,  110  Wis.  572,  86  N.  W.  250;  Reming- 
ton V.  E.  R.  Co.  109  Wis.  154,  84  N.  W.  898,  85  M".  W.  321. 
From  evidence  that  it  had  been  customary  for  Mr.  Hayden 
during  his  professional  life  to  enter  from  day  to  day  charges 
for  legal  services  performed  by  him,  and  that  as  regards  the 
receiver  he  had  charged  items  amounting  to  $479.74,  includ- 
ing $50  for  expenses  and  the  $200  originally  charged  against 
Mr.  Barber  as  aforesaid,  the  court  found  that  he  rendered  no 
services  for  the  receiver  other  than  the  specific  matters  so 
charged,  and,  we  assume,  less  the  $200.  We  confess  inability 
to  find  the  evidence  in  support  of  that  conclusion.  Counsel 
for  respondents  do  not  satisfactorily  point  to  any.  It  seems 
based,  in  the  main  if  not  wholly,  on  an  inference  that  since 
it  was  Mr.  Hayden's  custom  to  make  charges  for  specific  pro- 
fessional labor,  the  reasonable  probabilities  were  that  he  did 
so  in  every  instance.  That  is,  as  we  understand  it,  a  custom 
being  established  as  regards  one's  private  business,  it  must 
be  presumed  to  be  universal.  We  do  not  understand  there  is 
any  such  rule  of  evidence.  A  custom  in  regard  to  a  particu- 
lar matter  is  controlling  in  the  absence  of  evidence  to  the  con- 
trary (Jones,  Ev.  §  54),  and  in  doubtful  cases.  But  why 
should  that  be  applied  to  the  matter  under  consideration  ?  Is 
the  truth  in  respect  to  the  matter  doubtful?  The  learned 
trial  court  no  doubt  so  thought.  Starting  with  the  finding 
of  a  general  fraudulent  purpose  and  finding  later  a  specific 
fraudulent  agreement, — of  course  every  question  was  neces- 
sarily doubtful  that  depended  upon  oral  evidence  of  the 
guilty  parties.  It  is  more  than  probable — ^it  is  pretty  cer- 
tain— that  the  finding  in  question  would  not  have  been  made, 
with  the  elements  out  of  the  case  which  we  must  regard,  from 
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what  has  been  said,  to  be  absent.  But  the  great  difficulty  with 
the  conclusion  of  the  court  is  that  the  supposed  principal 
fact  from  which  it  was  inferred  is  not  established  by  the  evi- 
dence. In  this  instance  it  seems  best  to  quote  the  finding  and 
the  most  salient  parts  of  the  evidence  supposed  to  have  war- 
ranted it    This  is  the  finding: 

"The  defendant  H.  H.  Hayden  has  been  in  the  continuous 
practice  of  the  law  in  the  city  of  Eau  Claire  since  the  year 
1872.  From  the  time  of  the  commencement  of  said  receiver- 
ship and  for  many  years  prior  to  May  23,  1893,  it  was  the 
custom  and  rule  of  said  Hayden  in  the  conduct  of  his  busi- 
ness to  keep  an  accurate  set  of  books  of  account,  in  which  he 
entered  in  detail  an  itemized  statement  of  all  charges  made 
by  him  or  by  any  one  in  his  employ  for  legal  services  as  they 
were  rendered  from  day  to  day  or  within  a  short  time  after 
the  rendition  of  such  services.'' 

The  e\ddence,  in  the  main,  was  this :  Mr.  Hayden's  books 
were  offered  in  evidence.  They  showed  specific  charges  in 
the  receivership  matter  as  follows : 

May  81,  1893.    Day's  services $50  00 

June  26.    Examination  of  Mulland  Co.  matter 5  00 

June  23.    Advice  Ft.  Worth  contracts 5  00 

Jane  80.    To  service  on  Bucyrus  contract 5  00 

July  26.    To  services  on  Winnipeg,  etc.,  matters 25  00 

Aug.  18.  To  proof  of  claim  before  U.  S.  court  commissioner  ....  6  00 

Aug.  28.  To  expenses  at  Milwaukee  on  reappointing  receiver. . .  15  00 

Sept.   4.    To  services  on  order  to  continue  time  of  sale 50  00 

Sept.  19.    To  appointing  Rust  receiver  in  second  action 200  00 

Sept.  22.  Drawing  papers  for  settlement  with  Commercial  Elec- 
tric Co 16  00 

Ckjt.  19.    Services  at  Detroit,  etc 49  80 

May  24.    Services  by  Walmsley,  etc 10  00 

These,  with  some  other  charges  for  expenses,  aggregating 
$50,  are  all  that  appeared.  There  was  an  interim  of  about 
two  years,  being  from  May  3,  1893,  to  May  24,  1895,  in 
which  there  were  no  charges  at  all.  No  charges  of  any  mo- 
ment appeared  for  services  such  as  would  ordinarily  be  ren- 
dered by  a  general  counsel.     Mr.  Hayden  testified  as  follows : 

"I  have  been  in  the  habit  for  many  years  of  keeping  ac- 
counts in  my  business.  In  most  cases  I  put  down  charges 
for  each  day,  but  not  as  matters  occur, — sometimes  days 
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afterwards.    That  is  not  true  as  to  all  matters.    I  tried  to 
have  that  practice  followed  in  my  office,  but  being  unable  to 
do  so  abandoned  it.    I  tried  to  get  all  on  the  books  done  by 
my  clerks,   because  they  were  interested  in  the  matters. 
Charges  went  on  my  books  as  to  most  clients,  but  not  all. 
I  have  been  attorney  or  counsel  in  other  receivership  cases. 
In  the  insurance  company  receivership  I  hardly  made  a 
charge.     In  most  matters  of  accounts  I  have  endeavored  to 
charge  on  my  books  for  services  shortly  after  the  same  were 
rendered.    The  reason  why  in  this  case  I  did  not  charge  on 
my  books  for  services  rendered  is  that  I  expected  my  com- 
pensation would  be  fixed  by  the  court  at  the  end  of  the  re- 
ceivership.    Nearly  aU  the  charges  in  this  matter  on  my 
books  are  for  services  rendered  by  Mr.  Miner.     I  think  I 
made  no  entry  whatever  in  this  matter  from  beginning  to 
end  in  regard  to  any  of  my  consultations  with  Mr.  Frawley, 
the  attorney  for  the  receiver,  either  alone  or  with  the  receiver. 
I  think  I  made  a  few  entries  where  the  receiver  himself  per- 
sonally called  upon  me  to  do  some  particular  piece  of  work 
which  belonged  to  the  attorney,  and  also  an  entry  or  two 
where  other  persons  were  interested  in  the  particular  work 
which  I  did.     I  did  not  think,  because  I  was  looking  forward 
to  the  settlement  of  my  compensation  by  the  court,  that  it 
would  be  proper  to  keep  an  accurate  account  to  aid  him. 
I  thought  the  court  well  informed  as  to  my  services  and  their 
value.    I  did  not  think  an  itemized  account  from  the  begin- 
ning to  the  end  would  be  required.    I  think  the  manner  of 
dealing  with  such  matters  is  different  than  with  an  ordinary 
client ;  that  the  court  usually  allows  an  annual  compensation, 
or  averages  it  that  way.    That  has  been  my  experience.    I 
have  been  familiar  with  cases  where  that  was  the  practice. 
I  do  not  recall  to  mind  instances.    I  did  not  have,  when  my 
charges  were  passed  upon,  and  never  had,  any  memorandum 
from  which  to  determine  the  time  spent  by  me,  except  the 
charges  upon  my  books.    Never  had  any  such  memorandum. 
Generally  my  matters  are  charged.    I  did  not  itemize  my  ac- 
count for  the  receiver  of  the  insurance  company,  nor  for  Mr. 
Smith,  the  receiver  of  a  crockery  company.    I  expect  in  such 
matters  an  allowance  will  be  made  by  the  court  regardless 
of  charges,  the  consultations  are  so  common  and  so  petty. 
I  did  in  this  matter  about  all  of  the  work  of  counselling  and 
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adyising.  I  did  tlie  work  of  eounsel  and  Mr.  Frawlej  that 
of  attorney.  I  did  oome  little  work  on  the  hjpotheeationB  at 
the  request  of  the  receiver,  and  was  paid  therefor.  I  did  a 
large  amount  for  the  holders  of  the  hypothecations,  and  they 
paid  me  therefor.  I  was  employed  as  counsel  for  the  receiver 
immediately  upon  his  appwntment  I  continued  in  his  em- 
ploy in  tiiat  capacity  till  the  end  of  the  administration.  My 
services  were  mostly  of  an  advisory  character  for  the  receiver 
and  the  attorney.  When  I  did  work  for  the  holders  of  hy- 
pothecations there  was  no  question  as  to  their  rights  as  re- 
gards general  creditors.  I  have  had  a  good  and  large  prac- 
tice since  1873.  My  usual  charge  per  day  for  services  is  $60. 
The  reasons  why  I  did  not  charge  in  this  matter  for  all  flerv- 
iees,  are,  fisst,  the  natuce  of  tiie  employment  being  exclu- 
sively matters  of  advice,  rendering  it  difficult  to  make  specific 
charges;  second,  my  system  of  keeping  my  accounts  was 
somewhat  unsettled  because  my  partner  died  about  when  the 
service  commenced,  and  they  drifted  along  without  charges, 
except  now  and  then  a  charge  at  the  commencement  of  the 
business.  My  services  for  the  receiver  occupied  100  days. 
There  w^e  many  matters  attended  to  of  an  embarrassing 
nature.  There  were  a  great  many  complications.  The  busi- 
ness was  scattered  all  over  the  United  States.  I  have  per- 
formed no  services  for  the  holders  of  hypothecations  where 
tiieir  interests  conflicted  with  the  receiver's,  I  have  not  made 
any  attempt  to  itemize  my  sersrices  for  the  receiver.  I  could 
not  so  present  my  claim.  I  did  not  bring  suits,  but  all  mat- 
ters during  the  receivership  where  there  was  litigation  were 
brought  to  me  for  advice.  The  reasonable  value  of  my  serv- 
ices is  $50  per  day,  and  $5,000  in  the  entirety." 

There  was  much  more  evidence,  but  none  to  change  the 
effect  of  the  foregoing.  Mr.  Hayden's  books  showed  that  in 
maz^  instances  he  did  keep,  as  testified^  carefully  iteraizecl 
accounts.  His  evidence  was  fully  corroborated  by  Mr.  Fraw- 
ley^s  and  other  evidence,  as  to  his  having  in  fact  acted  as 
counsel  in  the  receivership  matter  through  the  whole  admin- 
istration. Oomment  thereon  seems  unnecessary.  It  does  not 
appear  to  us  to  bear  out  the  finding.  On  the  contrary,  the 
Ending  seems  to  be  clearly  against  the  preponderance  thereof, 
Vol.121  — 26 
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not  only  when  we  look  at  the  evidence  by  itself,  but  in  con- 
nection with  all  the  other  facts  and  circumstances  in  the  case. 
On  the  whole  the  evidence  shows  that  Mr.  Hayden  did  not 
have  any  custom  as  to  keeping  accounts  upon  his  books  in  an 
itemized  form  where  his  services  were  of  long  duration  and 
strictly  of  an  advisory  character.  In  his  professional  ex- 
perience in  receivership  matters,  it  seems  he  had  not  at- 
tempted to  make  specific  charges.  His  judgment  was  that 
it  was  hardly  possible  to  keep  an  account  that  way  for  serv- 
ices rendered  as  general  counsel,  and  that  it  was  not  required. 
That  is  reasonable.  It  is  according,  we  should  say,  to  com- 
mon experience  among  |)rofe6sional  men  where  the  service 
extends  over  a  large  period  of  tima  We  are  safe  in  saying 
that  a  general  counsel  in  a  large  business  matter  rarely  makes 
charges  for  advice  as  rendered  from  day  to  day,  at  least  in 
a  receivership  matter  where  the  compensation  is,  as  a  rule, 
to  be  allowed  by  the  court  to  the  receiver,  not  to  the  counsel, 
at  the  closing-up  of  the  trust,  and  is  to  be  fixed,  not  with  re- 
gard to  charges,  but  with  regard  to  services  actually  'per- 
formed,  the  reasonable  necessity  therefor,  and  the  value 
thereof  to  the  trust  and  other  considerations.  It  looks  as  if 
the  learned  trial  court  made  the  finding  as  to  this  matter 
upon  an  entirely  wrong  basis.  It  seems  to  have  been  sup- 
posed that  a  general  counsel  for  a  receiver  should  keep  an 
itemized  account  of  every  instance  where  he  acts, — some- 
thing out  of  reason  and  experience.  We  find  no  evidence  in 
the  books  that  any  such  practice  was  ever  supposed  to  be  nec- 
essary, and  we  find  no  instance  even  where  it  was  followed. 
The  finding  as  to  Mr.  Hayden's  services  and  the  value  there- 
of cannot  be  regarded  as  even  an  aid  to  the  determination  of 
what  was  right.  The  same  is  true  of  the  finding  in  regard 
to  the  value  of  the  services  rendered  by  Mr.  Frawley.  There 
is  no  need  of  prolonging  this  opinion  to  go  further  into  mat- 
ters of  detail  in  respect  to  this  subject  The  findings  as  to 
•Mr.  Frawley's  services  are  based  on  the  false  assumption 
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that  what  he  did  in  aid  of  collecting  hypothecated  matters 
was  done  for  the  holders  of  the  hypothecations  under  the 
<!;loak  of  his  position  as  attorney  for  the  receiver,  and  that 
was  based  on  the  false  assumption  that  the  receiver  had 
no  interest  whatever  in  such  hypothecations  which  even  the 
order  of  his  court  would  protect  him  in  conserving,  and  on 
the  false  assumption  that  the  holders  of  the  collateral  were 
necessarily  in  a  capacity  hostile  to  general  creditors ;  and  on 
other  false  assumptions  of  fact  and  of  law  to  which  we  have 
referred,  and  others  which  we  will  not  review,  since  it  would 
add  nothing  in  effect  to  what  has  been  said ;  and  further  by 
entirely  ignoring  the  undisputed  oral  evidence  in  the  case 
that  all  the  services  rendered  in  regard  to  matters  which  had 
been  hypothecated  were  rendered  at  the  request  of  the  re- 
"Ceiver.  The  court  found  that  under  ordinary  conditions  the 
services  rendered  by  Mr.  Hayden  would  have  been  worth  the 
amount  charged  on  his  books,  those  of  the  receiver  $4,000, 
and  those  of  Mr.  Frawley  $3,000;  but  that  they  were  not 
entitled  to  anything  on  account  of  their  having  been  guilty 
of  dishonest  conduct  to  the  great  prejudice  of  the  general 
creditors,  for  which  they  should  be  compelled  to  restore  aU 
paid  them,  aggregating  $23,523.86,  with  interest.  If  the 
underlying  conclusions  as  to  that  were  warranted,  the  ulti- 
mate conclusions  would  be  just;  but  they  were  found  by  such 
misconceptions  of  the  law  and  the  evidence  that  they  are 
not  only  wrong,  but  so  radically  wrong  as  not  to  aid  us  in 
determining  what  is  right. 

We  must  now  consider  the  transaction  of  settling  the  re- 
ceiver's account  and  the  steps  leading  thereto.  That  includes 
the  filing  of  the  account  in  early  June,  1897,  and  the  pro- 
ceedings thereon  till  the  final  order  was  entered.  To  under- 
stand aright  what  occurred  during  the  last  few  days  of  the 
receivership,  acts  must  be  viewed  in  the  light  of  the  situation 
in  which  all  the  characters  concerned  were  placed.  We  are 
now  able  to  do  that,  having  discovered  that  the  findings 
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which  would  otherwise  interfere  therewith  are  unsoppcKrted 
by  the  eridence  and  were  made  otherwise  through  miscon- 
ceptions of  the  law.  We  must  assume,  until  it  otiherwiae  ap- 
pears bj  some  tangible  evidenoe,  that  theve  were  ooncemedy 
in  settling  the  account,  an  upright  referee,  receiver,  attorney, 
counsel,  and  coort.  We  must  take  judicial  notice  that  im- 
mediately after  the  April  election  of  1897  it  was  known  Ihat 
the  receiTeiship  would  have  to  be  closed  by  the  end  of  the 
year,  or  the  matter  of  settling  the  long,  oomplicated  account 
would  necessarily  go,  before  a  judge  entirely  unfamiliar 
therewith.  We  must  place  ourselves  in  the  position  of  the 
parties  charged  at  this  time,  as  near  as  we  can,  and  look  for- 
ward. To  do  otherwise  would  be  unjust.  It  is  entirely  con- 
sistent with  an  honest  administration  of  the  trust  that  all 
should  have  deemed  themselves  bound  to  close  the  matter  up 
before  the  time  arrived  for  the  judge  who  was  familiar  with 
it  to  pass  out  of  office  He  had  been  the  real  administrator. 
Others  had  be«i  merely  his  agents.  Everything  was  ready 
for  the  closing  except  a  few  minor  matters.  The  laborious 
task  was  yet  to  be  performed  of  passing  upon  Ihe  vast  ac- 
count and  adjusting  the  compensation  of  the  officers  of  the 
court  for  the  time  spent  by  them  during  a  period  of  f onr 
years  and  a  half.  The  relations,  from  a  business  standpoint, 
between  the  judicial  agents  and  the  presiding  judge,  were 
much  the  same  as  between  a  private  principal  and  his  agents, 
with  this  significant  feature  added:  theie  was  an  army  of 
parties  to  the  litigation  very  likely  to  aasome  an  attitude  of 
hostility  to  the  court's  instrumentalities,  upon  facing  the  sit- 
uation then  apparent,  that  there  would  be  so  little  for  them 
in  any  event  that  it  wonM  hardly  pay  the  e3q)enses  of  dis- 
tribution. No  one  could  ever  be  expected  jto  devote  the  labor 
to  the  matter  necessary  to  become  equally  fitted  to  deal  justly 
in  respect  thereto,  with  the  judge  who  had  been  in  touch  with 
it  from  the  beginning.  The  interests  of  the  creditors  were 
as  much  at  stake  as  those  of  the  receiver  and  His  attorxkey 
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snd  Gounselar.  The  labor  of  the  latter  to  be  compensated  for 
was  lai^e^  and  likely,  under  the  circumstances,  to  require  a 
most  thorough  inyestigation.  While  daims  of  the  former 
were  in  the  aggregate  large,  the  amount  obtainable  by  each 
was  BO  trifling  that  eixoept  in  case  of  a  prima  facie  showings 
a  pretty  strong  on^  of  wrongdoing,  confldence  in  the  court 
and  its  officers  would  ordinarily  deter  dissatisfied  creditors 
from  making  oomplaint.  The  administrati(»x  had  been  kept 
from  the  start  exceptionally  under  the  eye  of  the  judge.  The 
period  covered,  as  indicated,  was  over  four  years.  During 
that  time  no  report  had  been  filed  in  the  court,  and  none  had 
been  required.  In  passing  upon  the  account,  necessarily,  the 
entire  administration,  from  the  beginning,  was  to  be  to  some 
extait  investigated.  !N^othing  approaching  the  proceeding  in 
magnitude  and  complications,  probably,  had  ever  before  oc- 
curred in  that  jurisdiction  or  anywhere  else,  where  the  par- 
ties ehiefly  concerned  had  carried  the  responsibility.  Nearly 
$500,000  in  nominal  value  of  assets  had  been  conserved; 
about  $100,000  in  money  had  been  obtained  therefrom  aside 
from  that  which  legitimately  went  to  preferred  creditors. 
Nearly  250  administrative  orders  had  been  granted  on  as 
many  presentatioBS  by  petition  or  oiherwiae  to  the  court.  The 
amount  of  the  claims  filed  and  considered  represented  an  in- 
debtedness in  the  aggregate  oi  hundreds  of  thousands  of  dol- 
lars. The  number  of  creditors  was  very  large.  The  consid- 
eration and  adjustment  of  the  claims  involved  innumerable 
disputes,  many  of  which  imperfectly  or  not  at  all  appeared 
upon  the  record.  There  had  been  many  actions  tried  in 
home  and  foreign  jurisdictions,  the  latter  embarrassed  by 
the  difficulties  commonly  experienced  when  a  receiver  goes 
out  of  his  state.  No  reason  whatever  existed  for  this  vast  sub- 
ject to  go  before  a  judicial  officer  unacquainted  therewith, 
for  final  adjustment.  The  attorney  and  counsel  for  the  re- 
ceiver owed  it  to  him,  themselves,  and  the  court,  to  use 
their  best  efforts  not  to  allow  the  term  of  office  of  the  presid- 
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ing  judge  to  end  without  his  leaving  upon  the  records  of  the 
court  the  judgment  of  the  law  in  respect  to  such  matter.  Tho 
receiver^  as  regards  the  court,  his  legal  assistants,  and  the 
army  of  creditors  whose  interests  he  had,  as  the  court's  agent, 
in  personal  charge,  and  as  regards  himself,  had  a  like  duty. 
Above  all  the  sitting  judge,  by  every  consideration  of  official 
duty,  owed  it  toTiis  receiver  and  the  creditors  to  open  the 
doors  of  his  court  as  wide  as  due  process  of  law  would  per- 
mit rather  than  to  let  this  mass  of  things  be  unsettled  when 
he  should  doff  his  robes  of  office  at  noon  on  the  first  Monday 
of  January,  1898,  Failure  of  the  attorney  and  counsel  to 
use  the  greatest  diligence  practicable  to  bring  this  matter  to 
a  termination  before  that  time,  would  render  them  unworthy 
of  that  trust  and  confidence  which  is  to  the  professional  man 
his  greatest  support.  Failure  on  the  part  of  the  presiding 
officer  of  the  court  would  be  a  judicial  outrage.  He  would 
carry  into  private  life  a  burden  of  duty  unperformed  which 
no  right-thinking  man  would  assume.  We  feel  confident  that 
this  is  not  an  overdrawn  picture.  More  likely  it  is  incom- 
plete. The  actors  in  the  matter  in  the  spring  of  1897  could 
see  it  well  perspectively.  We  that  have  now  to  deal  with  it 
can  see  the  same  better,  perhaps,  retrospectively,  since,  not- 
withstanding the  trust  was  settled  in  a  most  orderly  man- 
ner until  the  closing  scene  was  reached,  dissatisfaction  by 
the  army  of  disappointed  creditors,  honestly  thinking,  no 
doubt,  they  had  been  greatly  wronged,  their  complaints  being 
necessarily  dealt  with  by  judicial  agencies  without  the  aid 
of  personal  touch  with  the  matters  as  they  occurred,  resulted, 
in  the  due  performance  of  judicial  duty,  so  far  as  seen  from 
the  light  in  hand,  in  the  whole  subject  matter  of  the  ad- 
ministration being  opened  up ;  and,  after  some  two  years  of 
investigation,  at  great  expense,  and  by  the  aid  of  eminent 
counsel — every  detail  of  such  administration  being  gone  into, 
without  the  aid,  however,  of  the  chief  instrument  in  the  mat- 
ter, the  receiver,  who  in  the  meantime  had  gone  to  render 
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his  account  in  another  jurisdiction, — it  was  found  that,  upon 
all  grounds  claimed,  aside  from  those  involved  in  the  com- 
pensation of  the  receiver  and  his  assistants,  accountability 
existed  for  $15,221.54,  and  also  for  all  sums  paid  to  the  re- 
ceiver, his  attorney,  and  counsel,  upon  grounds  rendering 
them  infamous  if  true;  and  now,  after  four  years  more  of 
labor,  including  months  of  study  here  before  dealing  with 
the  matter  finally,  we  have  not  been  able  to  escape  the  con- 
clusion that  the  receivership  was  honestly  conducted  and  that 
at  the  most  there  is  liability  for  $524.26  on  the  ground  of 
negligence,  and  an  excessive  allowance  as  compensation  for 
the  personal  services  of  the  receiver,  and  for  expense  in- 
curred for  the  services  of  an  attorney  and  counsel,  involving 
no  moral  turpitude. 

Standing  as  near  as  we  may,  as  before  indicated,  where 
the  parties  whose  conduct  in  question  stood  in  the  spring  of 
1897,  some  things  that  would  otherwise  be  difficult  to  under- 
stand are  reasonably  plain.  We  must  assume,  in  the  ab- 
sence of  clear  evidence  to  the  contrary,  that,  from  the  first 
act  looking  to  a  final  settlement  to  the  end,  every  one  con- 
cerned in  it  expected  that  the  presiding  judge  would  judi- 
cially dose  the  matter  before  his  term  of  office  expired ;  that 
no  act  was  done  on  the  part  of  the  receiver,  his  attorney,  or 
Counsel,  or  the  presiding  judge,  that  was  supposed  would 
prevent  that  consummation.  We  must  also  assume  that  those 
that  came  in  time  to  act  adversely,  and  their  attorney,  un- 
derstood the  situation,  and  that  in  all  the  proceedings  leading 
up  to  the  final  conclusion  they  expected  that  the  last  act 
would  take  place  before  the  expiration  of  the  presiding 
judge's  term  of  office. 

The  receiver,  his  attorney,  and  counsel  prepared  the  final 
account,  as  appears,  in  March,  1897.  Unusual  attention  was 
given,  in  doing  so,  to  details.  It  was  exceptionally  complete. 
The  only  thing  which  seems  to  have  been  omitted  therefrom, 
which  some  accounts  often  contain  and  which,  by  the  policy 
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of  our  laws  as  to  assigneefl;  it  should  have  contained  (sec* 
I701y  State.  1898)^  was  a  statement  of  the  amount  claimed 
in  the  whole  as  oompensation  for  the  services  of  the  receiver 
and  his  expenses  for  legal  assistance.  That  is  not  very  eig* 
nificant,  inasmuch  as  such  matters  are  often  submitted  to  the 
court  for  adjustment  re^rdless  of  any  claim  made  for  any 
specific  sum.  The  report  contained  many  sdiedules  so  con- 
structed as  to  be  easily  understood  by  the  presiding  judge 
with  the  aid  of  his  knowledge  ol  the  matter.  There  was  one 
of  a  large  amount  of  accounts  receivable  that  came  from  the 
insolvent  supposed  to  be  of  little  value^  with  appropriate  ex- 
planationSy  where  that  was  thought  necessary,  these  being 
accounts  in  the  main  subsequently  sold  to  Mr.  Thomas  as 
detailed  in  appeal  'No.  1.  It  also  contained  a  list  of  accounts 
created  by  charging  to  holders  of  collaterals  money  spent  in 
endeavors  to  collect  &e  same,  the  $524.26  passed  upon  in 
appeal  No.  2  being  one  of  them.  Each  of  these  aceounts  was 
accompanied  by  a  reasonably  appropriate  explanatiim.  The 
report  contained  other  schedules,  in  the  whole  presenting  the 
entire  situation  with  exceptional  completenesSr  Aa  stated 
therein,  as  to  all  important  transactions  an  advisory  order 
was  on  file  authorizing  or  sanctioning  it.  It  is  hard  to  do 
full  justice  to  this  report  in  a  brief  summary*  Suffice  it 
further  to  say  that  it  suggests  that  the  services  of  an  expert 
bookkeeper,  under  the  guidance  of  a  skilled  lawyer,  were 
rendered  in  its  preparation.  It  was  verified  May  18,  1897. 
With  reasonable  promptness  it  was  presented  to  the  judge 
with  a  lengthy  petition  referring  to  those  parts  ordinarily  ex« 
pected  to  be  carefully  examined,  with  referenoe  to  past  and 
future  action,  and  requesting  a  time  and  place  to  be  set  for 
settling  the  same  and  determining  the  compensation  to  be 
allowed  the  receiver  for  his  services  and  the  services  of  his 
legal  assistants,  and  his  discharga  The  report  was  not  im* 
mediately  placed  on  file,  but  the  evidence  is  to  the  effect  that 
the  judge  took  it  into  his  possession  for  examination  and 
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examined  it.  An  order  was  promptly  entered  upon  this  r&- 
port^  authorizing  the  disposition  of  the  stale  accounts,  and 
the  few  remaining  articles  of  personal  property,  in  the  way 
in  which  such  matters  are  usually  conducted.  The  order 
was  duly  executed  and  the  proceedings  in  that  regard 
promptly  and  fully  reported  to  the  court  and  approved.  The 
-details  as  to  this  report  su£Sciently  appear  in  appeals  "Sos.  1 
■and  2.  This  left  nothing  to  be  done  but  to  pass  finally  upon 
the  account.  Preparatory  to  that  a  supplemental  report  was 
ordered  June  24,  1897.  That  was  filed  June  30,  1897,  the 
^ay  set  for  the  hearing  of  the  account.  It  showed  $14,242.68 
to  be  dealt  with  in  paying  the  final  expenses  yet  to  be  ad- 
justed, and  creditors,  in  case  of  a  residue.  It  showed  upon 
its  face  that  all  payments  which  had  theretofore  been  made 
to  the  receiver,  his  attorney,  or  counsel,  for  services  and  ex- 
penses, were  paid  upon  account  and  as  per  the  order  of  the 
court,  suggesting  that  the  final  compensation,  it  was  sup- 
posed, would  be  fixed  at  the  end  of  the  administration  as  is 
usual  in  such  matters.  This  was  the  situation  early  in  July, 
open  to  inspection  by  any  one  interested.  As  indicated,  the 
report,  upon  it£^  face,  was  an  example  of  order  and  complete 
submission  to  judicial  direction  and  observance  thereof. 
The  order  prayed  for  upon  the  presentation  of  the  report 
was  signed  June  3,  1897,  and  was  on  that  day  entered,  the 
time  fixed  for  the  hearing  being  June  30,  1897,  at  the  court- 
house in  Eau  Claire,  Wisconsin,  at  the  opening  of  court  on 
that  day  or  as  soon  thereafter  as  counsel  could  be  heard. 
Notice  thereof  was  ordered  to  be  given  to  all  creditors  in  the 
usual  way,  that  is,  by  publication  of  the  notice  and  by  mail- 
ing a  copy  thereof  to  every  creditor  having  a  valid  claim, 
And  to  each  of  the  stockholders,  oflScers,  and  directors  of  the 
insolvent.  iN'otice  was  given  accordingly,  and  proof  thereof 
was  duly  filed.  No  objection  was  made  to  the  account  till 
«ix  days  after  the  time  set  for  the  hearing,  but  the  matter 
was  yet  open  for  that  purpose.    On  July  6,  1897,  one  of  the 
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creditors  filed  objections  to  the  general  character  of  the 
port  as  to  definiteness,  and  vouchers,  but  not  objecting,  how- 
ever, to  the  propriety  of  any  matter  when  explained  as  was 
suggested  the  same  ought  to  be,  except  as  to  $8,802.38  there- 
tofore paid  the  attorneys,  $624.26  involved  in  the  Asheville 
matter,  treated  in  appeal  No.  2,  $675.71  in  the  Bucyrus  mat- 
ter, treated  in  appeal  No.  3,  $161.71  paid  for  completing 
the  Armour  &  Co.  plant,  treated  in  appeal  No.  2,  and  $877.28- 
stated  to  have  been  expended  in  completing  a  contract,  which 
does  not  seem  to  be  involved  in  this  litigation.  These  objec- 
tions, it  now  seems  plain,  were  based  on  the  same  erroneous 
ideas  of  the  law  that  in  the  end  ruled  the  trial  of  the  case. 
A  further  and  more  definite  account  was  prayed  for,  with  a 
statement  of  the  amount  asked  as  compensation  for  services 
as  receiver,  the  same  to  include  the  amount  claimed  by  him 
for  his  counsel,  the  total  to  be  in  one  sum  or  in  two  items  at 
the  pleasure  of  the  receiver.  An  order  was  asked  for,  refer- 
ring the  account  to  a  suitable  attorney  of  the  court  to  take 
the  evidence  respecting  the  same  as  to  all  matters  objected  to 
by  the  petitioning  or  interested  persons,  and  to  speedily  re- 
port the  same  to  the  court.  Thereafter,  and  July  16th,  as 
appears  by  the  record,  not  June  30th,  as  stated  in  the  court^s 
findings,  an  order  was  made  referring  the  matters  objected 
to,  and  many  others.  The  language  of  the  order  now  neces- 
sary to  have  before  us  is  as  follows : 

"Take  the  evidence  and  report  the  amount  kept  and  re- 
tained by  said  receiver  for  compensation  for  his  services, 
and  the  amount  of  expenses  and  disbursements  by  him  made^ 
not  included  in  the  items  hereinbefore  enumerated,  and  spe- 
cify the  amount  of  such  compensation  for  such  receiver  her^ 
tofore  specially  authorized  by  the  court  herein. 

"Take  evidence  and  report  the  amount  and  value  of  legal 
services  rendered  by  counsel  to  said  receiver  herein,  includ- 
ing such  as  may  be  necessary  to  finally  close  up  said  receiver- 
ship. 

"Take  evidence  and  report  the  amount  and  value  of  tha 
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services  rendered  by  the  receiver,  as  such,  in  the  discharge 
of  his  trust,  including  such  as  may  be  necessary  to  finally 
close  up  said  receivership. 

"And  it  is  further  ordered  that  the  official  stenographer 
of  this  court  attend  the  hearing  of  said  matter  before  said 
referee  and  take  all  the  evidence  offered  thereon  the.  same  as 
though  said  matter  were  heard  by  and  before  this  court. 

"And  it  is  further  ordered  that  said  referee  give  due  no- 
tice of  the  time  and  place  of  such  hearing  to  R.  E.  Rust,  re- 
ceiver, and  his  attorneys  as  such,  and  to  Peter  Truax  and 
his  attorney,  of  the  time  and  place  of  said  hearing." 

Pursuant  thereto,  with  reasonable  promptness,  a  hearing 
before  the  referee  was  commenced.  So  much  time  was  con- 
sumed in  the  investigations,  and  so  much  time  was  lost  by 
adjournments,  that  the  hearings  were  prolonged  so  late  into 
December  as  to  render  it  apparent  that  the  greatest  diligence 
would  be  required  for  the  rest  of  the  time  available  in  order 
to  have  the  matter  closed  up  before  the  termination  of  the 
term  of  office  of  the  presiding  judge.  The  length  of  time 
occupied  in  the  hearings  is  indicated  by  the  fact  that  $431.81 
was  ordered  paid  for  referee's  and  stenographer's  fees.  The 
record  shows  that  evidence  was  taken  as  late  as  December 
28th,  before  the  referee,  long  after  it  could  have  been  ex- 
pected that  time  woidd  remain  for  the  court  to  pass  upon 
the  matter  if  the  practice  were  to  prevail  in  regard  to  trials 
before  referees  as  regards  notice  of  the  filing  of  the  referee'^ 
report,  time  for  exceptions,  and  a  motion  to  affirm,  modify, 
or  set  aside  the  report.  The  taking  of  evidence  did  not  cease 
with  that  given  before  the  referee.  Other  evidence  was 
taken,  as  will  hereafter  be  indicated,  which  no  one  expected 
the  referee  would  consider,  yet  which  all  expected  would  be 
given  its  appropriate  weight  in  the  final  decision  to  be  ren- 
dered. From  what  has  been  said,  we  cannot  believe  but  that 
it  was  understood  by  the  attorney  for  the  objecting  creditor, 
as  well  as  every  one  concerned  in  the  matter,  that  the  presid- 
ing judge  would  take  up  the  report  of  the  referee  for  consid- 
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eratioa  and  close  the  whole  matter  at  the  end  of  the  year,  and 
that  all  necessity  for  any  notice  of  motion,  other  than  possi- 
bly a  short  one,  by  means  of  an  order  to  show  canse,  had 
been  waived  by  the  occurrences  detailed,  if  not  expressly. 
After  December  1,  1897,  events  happened  in  rapid  succes- 
sion, all  in  harmony  with  the  idea  that  time^  though  limited, 
was  to  be  so  utilized  €is  to  accomplish  the  purpose  all  had  in 
view  from  the  time  of  the  presentation  of  the  report  early  in 
June,  1897. 

Though  suspicion  appears  to  be  cast  upon  what  occurred  at 
the  last,  by  the  circumstance  found  that  the  order  of  refer- 
ence, in  form  to  take  evidence  and  report  the  same  with  con- 
elusions,  instead  of  to  take  evidence  and  report  the  same, 
was  made  upon  the  insistence  of  Mr.  Frawley  and  Mr.  Hay- 
den,  we  are  unable  to  discover  the  evidence  of  such  insistence. 
The  finding  seems  to  be  based  largely  upon  mere  unwar- 
ranted inference,  like  many  others  to  which  we  have  re- 
ferred. It  is  very  definite,  as  if  there  were  evidence  in  the 
record,  definite  and  clear,  showing  the  fact.  Therein  occurs 
this  language,  after  that  indicating  that  there  was  a  contest 
in  court  between  Mr.  Frawley  and  the  attorney  for  Mr. 
Truax  in  respect  to  the  form  of  the  order,  the  former  contend- 
ing for  an  order  to  hear,  try,  and  determine  and  the  latter 
to  merely  take  and  report  the  evidence :  "Said  Frawley  pre- 
vailed." Our  failure  to  find  evidence  in  the  record  to  sup- 
port that  has  given  us  much  trouble.  So  definite  a  finding, 
one  would  think,  could  not  have  found  a  place  in  the  record 
without  some  tangible  evidence  to  base  it  on,  or  some  clear 
mistake  of  a  serious  nature.  It  is  our  judgment,  after  a 
thorough  research,  that  the  evidence  preserved  in  the  record 
not  only  does  not  support  the  finding,  but  is  clearly  to  the 
contrary.  True,  there  is  an  afiidavit  on  file,  sent  here  by 
supplemental  return,  which  counsel  stipulated  might  be  used 
as  a  part  of  the  record,  and  which  was  used  at  the  time  the 
proceedings  occurred  to  vacate  the  order  of  December  30, 
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1897.  That  may  have  been  the  basis  for  lie  finding  which 
Was  in  the  mind  of  the  person  vrbo  drafted  it.  If  sndi  affi- 
davit was  introduced  as  evidence,  we  can  find  no  indication  of 
it.  Mr.  Miner,  who  made  it,  does  not  appear  to  have  testified 
npon  the  trial.  The  order  of  reference  is  a  fair  response  to 
the  petition.  There  is  nothing  on  the  face  of  the  record  in- 
dicating that  tliere  was  any  contention  as  to  the  form  of  the 
reference.  We  mnst  conclude  that  the  finding  was  inadvert- 
ently made,  through  circumstances  heretofore  alluded  to. 
However,  if  it  were  true  that  Mr.  Frawley  preferred  a  ref- 
erence to  hear,  try,  and  determine,  and  in  the  end  findings 
by  th«  referee  were  rendered  unnecessary,  we  cannot  per- 
ceive how  such  circumstance  is  material.  They  probably 
would  not  have  been  deemed  material  by  the  trial  court  or 
the  learned  counsel  for  respondents  except  for  mistake  of 
law. 

The  court  found,  in  effect,  that  December  21,  1897,  Mr. 
Frawley  obtained,  ex  parte,  a  peremptory  order  closing  the 
proceedings  before  the  referee  by  December  27th,  and  order- 
ing him^  to  file  his  report  by  that  time,  and  December  24th 
thereafter  obtained  a  second  such  order  to  close  the  taking  of 
testimony  by  December  29th  and  file  the  report  December 
SOtL  Orders  to  that  effect  were  entered.  The  attorney  for 
the  contestant  must  have  known  of  them.  There  is  nothing 
to  indicate  that  he  objected  thereto,  and  much  to  suggest  that 
he  consented  to  the  same  in  advance,  or  submitted  later.  The 
natural  inference  is  that  he  consented,  fully  understanding 
that  the  whole  matter  in  controversy  was  to  be  finally  closed 
up  before  the  end  of  the  presiding  judge's  term  of  office,  and 
that  such  orders  were  judicial  directions  to  that  end,  on  the 
motion,  largely,  of  the  presiding  judge  himself.  Such  attor- 
ney had  long  known,  we  must  assume,  that  all  were  working 
with  such  end  in  view,  eadi  actor  expecting  that  no  objection 
would  be  made  to  its  being  accomplished.  That  he  shaped 
his  course  in  harmony  therewith  is  indicated  by  a  paper  he 
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signed,  which  appears  in  the  record  and  will  be  presently 
referred  to  at  length,  showing  that  the  additional  time 
granted  to  take  evidence,  by  the  second  order,  was  for  his  ac- 
commodation. It  seems  that,  in  the  face  of  the  undisputed 
-evidence  in  the  record  that  the  order  was  drawn  in  accord- 
ance with  the  wish  of  the  judge  and  the  natural  inference 
that  all  expected  a  speedy  closing-up  of  the  matter,  the  find- 
ing cannot  be  approved  that  the  orders  were  obtained  with 
bad  intent  If  the  learned  jiidge,  waiting  in  his  chambers 
for  the  report,  expedited  its  coming,  he  but  performed  a  clear 
judicial  duty.  If  the  attorneys  who  are  said  to  have  pro- 
cured the  order  did  so  without  judicial  suggestion,  their  ac- 
tion indicates  but  a  performance  of  professional  duty.  It 
was  competent  at  this  +ime,  under  all  the  circumstances,  for 
the  circuit  judge  to  summarily  order  all  of  the  proceedings 
before  the  referee  to  cease,  though  unfinished,  to  order  a  re- 
port to  be  made  to  him  forthwith,  and  to  conclude  the  matter 
himself  in  a  summary  way,  save  as  time  remaining  enabled 
him  to  give  the  objecting  parties  opportunity  to  be  heard. 

Here,  as  well  as  anywhere,  it  would  be  well  to  observe  that 
the  theory  that  the  statute,  sec.  2871,  Stats.  1898,  and  sec. 
6,  Circuit  Court  Rule  XXII,  as  to  trials  of  actions  before 
referees  and  proceedings  thereon,  apply  to  a  mere  special  pro- 
ceeding like  the  one  in  question,  resorted  to  by  the  presiding 
judge  in  order  to  obtain  assistance  in  passing  upon  his  re- 
ceiver's account,  is  erroneous.  The  referee,  when  those  or- 
ders were  entered,  was  as  much  under  the  control  of  the 
court  as  a  master  in  chancery  under  the  old  practice  in  pro- 
ceedings to  state  an  account  for  the  information  of  the  court 
The  hands  of  the  court  were  by  no  means  tied  by  any  stat- 
ute or  rule,  neither  could  they  be  tied  by  the  attitude  of  any 
attorney  in  the  litigation  upon  either  side.  The  judge  had 
power  to  make  his  own  rules,  to  make  them  one  day  and  un- 
make them  the  next,  with  or  without  notice,  not  transcending 
judicial  discretion.    Within  that  field  he  had  absolute  control 
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of  the  accounting  by  his  receiver,  answerable  to  no  earthly 
tribnnal  but  that  of  his  own  conscience.  The  broad  judicial 
authority  existing  in  such  matters  is  probably  sufficiently 
treated  in  the  early  part  of  this  opinion,  incidental  to  the  ju- 
risdictional question.  That  the  learned  judge,  from  his  large 
experience  at  the  bar  and  on  the  bench,  so  understood  the 
matter,  is  evident  from  what  he  did.  That,  better  than  any 
oral  testimony  in  the  case,  explains  his  treatment  of  the 
order  of  reference  on  December  30th — ^better  than  the  idea 
that  he  regarded  such  order,  as  originally  drawn,  merely  one 
to  take  testimony  and  report  the  same.  We  cannot  agree 
with  counsel  for  respondents  that  it  will  bear  any  such  inter- 
pretation. The  meaning  of  the  language,  "To  take  evidence 
and  report  the  amount  and  value,"  etc.,  is  unmistakable. 
However,  it  is  quite  evident  that  all  parties  in  the  last  days 
of  December,  1897,  entirely  lost  sight  of  or  disregarded  such 
feature,  or,  what  is  more  probable,  regarded  it  as  having 
been  eliminated  from  the  order,  by  the  general  course  of  all 
concerned,  and  particularly  by  subsequent  orders.  The  one 
of  December  24,  1897,  requiring  the  taking  of  testimony  to 
be  dosed  by  December  29,  1897,  and  the  report  to  be  made 
December  30th  thereafter,  of  course  could  not  have  contem- 
plated a  careful  consideration  of  the  evidence  by  the  referee 
and  the  filing  of  findings,  in  view  of  the  record.  Such  order 
contained  a  recital  that  no  further  evidence  upon  any  ques- 
tion was  desired,  except  as  to  the  compensation  to  be  allowed 
to  the  receiver  for  his  personal  services,  and  for  the  expenses 
incurred  by  the  employment  of  an  attorney  and  a  counselor, 
and  that  the  attorney  for  the  receiver  purposed  accomo- 
dating the  attorney  for  the  contestant  by  going  with  him, 
without  notice,  any  reasonable  distance,  to  take  such  evi- 
dence on  that  question  as  he  might  desire.  Such  recitals 
were  in  accordance  with  the  facts  as  conclusively  appears  by 
what  thereafter  occurred.  The  order  of  December  21st  bears 
on  its  face  evidence  that  it  was  the  presiding  judge  at  thi? 
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time  that  was  most  active.  It  corroborates  very  dearly  the 
evidence  that  hct  directed  it  to  be  drawn ;  not  difit  it  was  pro- 
cured, strictly  speaking,  by  the  attorn^,  Mr.  Frawley,  as 
the  finding  seems  to  indicate.  It  is  in  the  form  of  an  order 
by  the  judge,  on  his  own  motion,  to  his  referea  '^Let  a  copy 
of  this  order  be  served  on  T.  F.  Frawley,  attorney  for  the  re- 
ceiver, and  on  F.  M.  Miner,  Esq.,  attorney  for  Peter  Truax 
herein,  and  this  order  to  be  filed  with  said  J.  C.  Gores,  ref- 
eree/' is  the  language  used  therein. 

The  concluding  acts  between  the  attorneys  for  the  respect- 
ive parties  leave  little  groimd,  if  any,  for  belief  but  that 
there  was  a  mutual  understanding  that  the  original  order 
was  to  be  regarded  as  modified  by  the  subsequent  orders,  in 
that  they  contemplated  an  inmiediate  filing  by  the  referee 
of  his  report  upon  closing  the  testimony  December  29,  1897, 
any  additional  testimony  to  be  presented  to  the  court  for  its 
consideration.  They  are  .particularly  significant  in  that  they 
involved  a  favor  to  the  contestant's  attorney,  which  he  im- 
proved. He  was  given  time  to  g9  to  a  distant  part  of  the 
state  to  take  testimony  which  could  not  be  obtained  without 
the  extra  time  given,  and  then  not  without  the  attorney  for 
the  receiver  waived  all  requirements  as  to  notice,  which  he 
did,  that  fact  being  recited  in  the  order.  Four  days  after  the 
order  was  signed  a  stipulation  was  entered  into  between  Mr. 
Frawley,  as  attorney  for  the  receiver,  and  Mr.  Miner,  as  at- 
torney for  the  objecting  creditor,  which  is  so  significant  that 
it  should  have  a  place  in  extenso  in  this  opinion.  Omitting 
the  formal  parts  it  is  as  follows: 

"It  is  stipulated  by  and  between  the  above-named  plaint- 
iffs, by  T.  F.  Frawley,  his  attorney,  and  Peter  Truax,  con- 
testant, by  F.  M.  Miner,  his  attorney,  that  the  testimony  of 
A.  L.  Sanborn,  G.  W.  Bird  and  H.  M.  Lewis  may  be  taken 
in  the  above-entitled  action  in  shorthand  by  Mary  E.  Smith, 
a  notary  public  in  and  for  Dane  county,  Wisconsin,  and  by 
her  extended  in  typewritten  form,  and  that  the  signatures 
of  the  said  witnesses  to  the  same  be  and  are  hereby  waived ; 
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and  that  said  testimony,  after  being  so  taken,  may  be  trans- 
mitted by  the  said  Mary  E.  Smith  to  the  clerk  of  the  circuit 
court  at  Eau  Claire,  Wisconsin,  and  that  the  same  shall  be 
by  him  attached  to  the  testimony,  taken  before  J.  C.  Grores, 
as  referee  in  said  action,  and  shall  be  treated  and  considered 
a  part  of  the  testimony  taken  before  said  referee  in  all  re- 
spects the  same  as  though  said  testimony  had  in  fact  been 
taken  before  said  referee. 
"Dated  December  28,  1897, 

"T.   F.  Frawlet, 
"Attorney  for  Plaintiff. 

"F.  M.  MiNEE, 
"Attorney  for  Peter  Truax." 

There  is  the  plainest  proof  that  all  parties  were  co-operat- 
ing to  get  the  matter  in  hand  finally  disposed  of  by  the  then 
presiding  judge.  Prior  to  the  making  of  that  stipulation, 
the  idea  must  have  been  abandoned  that  the  referee  was  to 
do  more  than  report  the  testimony  as  to  the  receiver's  com- 
pensation and  expenses.  That  seems  evident*  It  had  before 
this  time  been  agreed,  as  the  record  conclusively  shows,  that 
the  objections  made  by  Mr.  Truax  had  been  sufficiently  met. 
He  made  no  objections  to  the  mere  amount  of  compensation 
to  be  allowed  for  legal  services,  but  he  prayed  that  the  ref- 
eree might  be  required  to  state  what  was  claimed  in  that  re- 
gard, and  for  receiver's  compensation,  either  in  a  lump  svooct 
or  in  two  items,  one  covering  expenses  for  legal  services,  and 
one  covering  receiver's  compensation.  The  indications  are 
unmistakable  that  the  parties  to  that  stipulation  had  an  un- 
derstanding that  the  evidence  to  be  taken  was  to  be  presented 
to  the  court  for  consideration  without  any  formal  notice  by 
the  attorney  on  one  side  to  the  attorney  on  the  other.  Depo- 
sitions were  taken  under  that  stipulation  and  filed  as  con- 
templated therein.  Thereafter  Mr.  Frawley,  at  the  request 
of  the  receiver,  drew  his  report  It  appears  by  the  findings 
and  by  the  argumMit  of  the  learned  counsel  for  the  respond- 
ents  that  such  circumstance,  in  the  conclusion  of  this  case^ 
Vol.  121—27 
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was  regarded  as  significant.  There  is  no  finding  and  no 
claim,  as  we  understand  it,  but  that  the  report  as  drawn  was 
in  accordance  with  the  facts,  and  fairly  prepared,  consider- 
ing, as  we  must,  that  the  parties  understood  that  the  matter 
of  compensation  for  the  receiver's  services  and  expenses  for 
legal  services  was  to  be  settled  by  the  court.  It  substantially 
responded  to  the  original  order  of  reference  except  as  to  the 
particular  matters  objected  to  by  Mr.  Truax,  which  the  evi- 
deuce  shows  had  been  satisfactorily  explained  before  the  ref- 
eree, and  that  part  with  reference  to  reporting  the  amount 
and  value  of  the  sen-ices  of  the  receiver,  his  attorney,  and 
counsel ;  which  latter  feature  was  not  a  matter  asked  for  by 
Mr.  Truax  in  his  petition.  It  only  asked,  as  before  indi- 
cated, a  report  to  be  placed  on  file  which  should  show  the 
amount  claimed  by  the  receiver  and  his  attorneys  in  one  or 
two  amounts  at  his  pleasure.  Of  course,  in  this  we  consider 
the  general  objection  to  the  charges  for  attorneys'  fees  paid, 
to  have  been  based,  either  on  the  erroneous  idea  afterwards 
urged  with  success  that  under  the  circumstances  no  such  ex- 
penses were  allowable,  or  the  idea  that  the  objection  was  lim- 
ited to  the  feature  which  the  prayer  distinctly  asked  to  have 
supplied.  It  was  on  the  court's  own  motion  that  the  refer- 
ence was  ordered,  to  take  proof  and  report  conclusions  as  to 
the  amount  and  value.  If  that  had  not  been  waived  by  the 
parties  and  abrogated  by  the  court,  before  the  report  of  the 
referee  was  made,  it  was  competent  for  the  court  to  abrogate 
it  at  any  time. 

In  v^iew  of  what  has  been  said,  the  circumstance  that  the 
referee's  report  was  drafted  by  Mr.  Frawley  seems  to  be  of 
little  significance.  The  fact  that  there  were  some  600  pages 
of  evidence,  is  also  of  no  great  moment,  as  regards  the  par- 
ticular matter  under  consideration,  since  none  that  bore  on 
any  contested  question,  except  the  amount  and  value  of  the 
services  rendered  by  the  receiver  and  his  legal  assistants,  was 
required  to  be  examined.    The  report  had  to  come  into  court 
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on  December  30th  anyway.  There  was  no  time  for  a  studied 
judicial  determination  by  the  referee,  and  he  was  not  ex- 
pected to  make  any.  That  seems  evident.  The  circumstance 
of  Mr.  Frawley's  drawing  the  report  merely  shows  conform- 
ance 4o  the  practice  criticised  in  this  opinion.  Maybe  it 
would  have  been  better  for  the  referee  to  have  drawn  his  own 
report.  We  think  it  would.  But  it  is  as  well  for  a  referee 
to  permit  the  labor  which  in  legal  contemplation  devolves 
upon  him  as  regards  preparing  his  report,  to  be  performed 
by  the  attorney  for  one  of  the  contesting  parties,  as  for  the 
presiding  judge  to  do  the  same  thing  as  regards  his  findings 
of  fact  and  conclusions  of  law.  However,  if  it  is  entirely 
nonprejudicial  in  any  case,  it  is  where  there  is  no  contested 
question,  as  in  this  instance,  which  the  referee  is  expected 
to  pass  upon. 

On  the  morning  of  December  30,  1897,  the  report  of  the 
referee  was  placed  on  file.  The  final  act  in  which  the  attor- 
ney for  the  objecting  creditor  was  concerned  leaves  little 
room  to  doubt  that  he  expected  it  might  be  taken  up  for  con- 
sideration on  that  day.  He  was  personally  notified  that  the 
court  was  ready  to  proceed  in  the  matter,  as  the  findings 
state.  It  is  found  that  he  refused  to  be  present,  relying  on 
the  statute  and  the  rule  to  which  we  have  referred.  That  is 
not  consistent  with  what  had  occurred.  Mr.  Miner  was  as 
much  bound  morally  to  appear,  if  necessary  to  give  the  court 
jurisdiction  to  act,  as  if  he  had  entered  into  a  written  stipula- 
tion to  do  so.  To  his  credit,  so  far  as  it  goes,  we  are  unable 
to  find  definite  evidence  sustaining  the  finding.  He  was  not 
sworn.  The  messenger  sent  to  notify  Miner  testified  that  he 
said  to  him,  he  was  requested  to  say  that  the  court  was  wait- 
ing for  him  in  order  to  take  up  the  settlement  of  the  receiver- 
ship matter,  to  which  Mr.  Miner  replied :  *^There  is  no  mat- 
ter coming  up  at  the  courthouse  in  which  I  am  interested,  in 
which  any  notice  or  motion  or  order  to  show  cause  has  been 
served  upon  me,  and  I  do  not  propose  to  go  over  there.     I 
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have  had  no  notice  of  any  motion  in  any  matter  in  which  I 
am  interested,  and  do  not  propose  to  go  to  court*'  We  have 
not  Mr.  Miner's  version  of  this  interview,  except  as  it  ap- 
pears in  the  supplemental  return  to  which  we  have  heretofore 
referred.  Since  the  aflBdavit  thus  sought  to  be  made  evi- 
dence does  not  appear  to  have  been  used  as  such  upon  the 
trial,  it  hardly  seems  proper  to  consider  it  now.  If  Mr. 
Miner  had  been  sworn  upon  the  trial  and  subjected  to  cross- 
examination,  an  entirely  different  situation  might  have  ap- 
peared from  what  appeared  in  his  aflBdavit.  It  is  not  the 
practice  to  allow  evidence  to  be  introduced  in  this  court 
which  was  not  introduced  upon  the  trial  below,  in  order  that 
a  judgment  may  be  sustained  or  impeached,  even  when  coun- 
sel agree  that  it  may  be  done.  However,  if  the  affidavit  were 
considered  as  evidence,  probably  it  would  not  change  the 
situation.  Certainly,  the  appearances  as  regards  the  person 
involved,  who  is  not  a  party  to  the  litigation,  are  better  with 
it  out  of  the  record  than  with  it  in.  It  may  be  that  he  sup- 
posed some  time  would  be  given  him  to  make  his  appearance, 
such  time  to  be  fixed  byTin  order  to  show  cause.  That  would 
not  be  unreasonable  in  view  of  all  the  facts  we  have  detailed. 
There  was  time  to  have  given  such  notice.  We  will  refer  to 
that  later.  The  evidence  in  the  record  goes  no  further  than 
to  show  that  Mr.  Miner  declined  to  aid  the  taking  up  of  the 
receivership  matter  by  his  presence,  without  any  formal  no- 
tice, preferring  to  stand  upon  any  rights  whidi  he  had  in 
that  regard,  in  case  proceedings  were  taken  in  his  absence 
resulting  in  a  conclusion  not  satisfactory  to  his  client  He 
had  a  legal  right  to  do  that ;  whether  he  had  a  moral  right 
to  do  so  under  the  circumstances  is  another  question.  As 
we  have  had  occasion  heretofore  to  say,  courts  must  leave 
parties  and  witnesses  as  well,  on  strictly  moral  questions,  to 
be  dealt  with  by  other  than  judicial  tribunals. 

Now  we  have  this  situation:  The  tourt  in  session  in  the 
closing  days  of  the  presiding  judge's  term  of  office,  with  this 
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great  matter  undisposed  of.  Everything  was  before  him  for 
action.  The  matter  in  controversy  as  to  everything  contained 
in  the  adverse  creditor's  objections  was  in  effect  out  of  the 
way,  except  what  the  judge  saw  fit  to  substitute  in  place  of 
a  claim  in  writing  by  the  receiver  as  to  the  amount  of  com- 
pensation for  his  services  and  his  expenses  for  legal  assist- 
ance. All  the  evidence  both  parties  wanted  to  submit  before 
the  referee  or  the  court  was  on  file.  There  was  a  written 
stipulation,  which  the  court  had  a  right  to  regard,  in  connec- 
tion with  what  had  been  done,  as  a  recognition  by  the  ob- 
jecting creditor  that  the  matter  was  to  be  fully  settled  on  the 
30th  of  December,  or  at  least  before  the  termination  of  the 
judge's  term  of  office.  Everything  is  consistent  with  that. 
It  appears  so  certain  as  to  leave  no  reasonable  doubt  on  the 
question.  The  receiver  was  present  with  his  attorney  and 
<K)unseL  At  the  last  moment^  if  we  are  to  believe  the  find- 
ings, the  court  and  the  attorney  and  counsel,  ri^tly  believ- 
ing that  it  was  in  the  power  of  Mr.  Miner  by  his  absence  to 
disable  the  court  from  settling  its  receiver's  accounts,  were 
led  to  and  did  resort  to  unprofessional  proceedings,  and  ob- 
tain participation  therein  of  the  receiver  and  the  presiding 
judge,  to  the  end  that  the  referee's  report  might  not,  because 
of  its  form,  preclude  the  court  from  acting  in  the  matter  of 
closing  up  the  receivership  as  was  contemplated.  Whether 
Mr.  Miner  at  this  time  considered  that  the  power  of  the 
court  to  exercise  its  functions  was  dependent  upon  his  atti- 
tude, we  will  not  disturb  the  finding  or  say  more  in  regard 
thereto.  So  far  as  the  findings  are  to  the  effect  that  Mr. 
Miner  could  by  his  conduct  prevent  the  court  from  settling 
the  receiver's  account,  they  are  erroneous. 

That  part  of  the  finding  now  most  important  is  quite 
lengthy.  To  review  the  same  in  detail  and  show  the  reasons 
why  it  cannot  be  supported,  would  only  lead  to  a  repetition 
of  much  that  has  been  said.  We  will  take  up,  briefly,  the 
leading  features. 
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First,  it  is  said  the  report  was  fraudulently  withdrawn 
from  the  files.  That  is  based  on  an  inference,  which  could 
not  have  been  draAvn  except  for  a  misconception  of  the  law, 
as  bofore  stated,  as  to  the  right  of  the  court  to  proceed  re- 
gardless of  the  statute  and  the  rule  on  the  subject  of  trials 
before  referees,  in  the  treatment  of  their  reports.  It  does 
not  seem  to  be  supported  by  the  evidence,  because  that  seems 
undisputed  to  the  effect  that  what  was  done  was  in  execution 
of  the  mandate  of  the  judge  delivered  from  the  bench.  It 
is  found  that  the  referee  signed  a  new  report  upon  the  state- 
ment being  made  to  him  privately  that  the  court  had  so 
ordered.  He  testified,  and  there  appears  to  be  nothing  im- 
peaching the  same,  as  follows: 

I  made  no  objection  to  signing  the  new  report  because  I 
heard  the  court  make  a  ruling  that  all  I  was  required  to  da 
in  this  matter  was  to  sign  a  certificate  reporting  the  evidence. 
That  order  was  made  before  such  discussion  [discussion 
about  some  rule  affecting  the  matter].  It  was  made  imme- 
diately after  I  came  into  the  courtroom.  When  I  was  com- 
ing in  I  heard  the  judge  make  such  verbal  ruling. 

This  evidence  seems  to  have  been  overlooked  in  making 
the  findings,  or  else  it  was  deemed  to  be  rendered  false  by 
legitimate  inferences  from  what  was  done.  The  finding  is 
to  the  effect  that  Mr.  Frawley,  with  bad  intent,  procured  the 
omission  from  the  first  report  of  all  mention  of  the  subject 
of  compensation  to  the  receiver,  his  counsel,  and  attorney. 
That  is  evidently  found  by  inference  from  the  supposed  gen- 
eral fraudulent  intent,  of  which  we  have  been  unable  to  find 
evidence.  There  was  no  definite  evidence  as  to  why  the  omis- 
sion was  made,  but  the  circumstances  we  have  heretofore  re- 
ferred to  all  indicate  that  it  was  supposed  the  court  had  con- 
cluded to  adjust  the  matter  without  any  aid  from  the  ref- 
eree's opinion,  that  all  parties  so  understood  it,  and  no  one 
better  than  Mr.  Miner.  There  is  evidence  tending  to  show 
that  the  court,  Mr.  Hayden,  and  Mr.  Frawley,  considered 
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Mr.  Miner's  attitude,  and  deemed  it  inconsistent  with  the 
general  understanding  with  which  the  matter  had  been 
handled,  especially  the  stipulation  signed  by  him.  The  other 
facts  found  by  the  court  in  respect  to  this  matter  are  de- 
tailed in  Xos.  226  and  227  of  our  statement  All  elements 
of  bad  intent  or  wrongful  conduct  mentioned  in  the  findings, 
it  seems,  are  imsupported. 

It  is  probably  true,  as  found,  that  the  possibility  of  Mr. 
Miner's  endeavoring  before  the  incoming  judge  to  make 
some  point  on  his  not  having  had  a  notice  of  motion,'  in  due 
form,  of  the  hearing,  was  discussed.  Rules  were,  it  seems, 
spoken  of.  What  rules,  is  left  to  conjecture.  It  may  be  that 
the  statutory  and  other  practice  as  regards  trials  before  ref- 
erees was  a  subject  of  discussion,  and  to  obviate  any  diffi- 
culty in  that  regard  it  may  be  that  it  was  concluded  not  to 
have  on  file,  if  it  could  be  avoided,  any  report  after  the  man- 
ner of  a  finding  by  a  referee  appointed  to  hear,  try,  and  de- 
termine an  action.  If  so,  the  record  appears  to  us  clear  that 
it  was  the  trial  judge  who  was  responsible  for  the  change  in 
the  report.  It  would  have  been  more  orderly,  probably,  not 
to  have  made  such  change.  There  was  no  need  for  it  in 
order  to  enable  the  court  to  settle  his  receiver's  account.  It 
was,  it  seems,  a  matter  of  overcaution,  done  to  satisfy  the 
fears  of  counsel.  The  evidence  is  to  the  effect  that  there  was 
discussion  by  counsel  in  the  courtroom;  that  then  the  order 
was  made  from  the  bench ;  that  later  there  was  the  discussion, 
which  is  mentioned  in  the  finding  in  a  way  to  indicate  that 
it  was  initiatory  to  what  followed  instead  of  following  the 
direction  from  the  bench. 

Enough  has  been  said  on  this  subject.  The  conclusion  is 
that  the  finding  of  bad  intent  as  to  the  filing  of  a  mere  cer- 
tificate reporting  the  evidence  taken  by  the  referee  is  not 
supported ;  that  the  whole  matter  was  done  under  the  direc- 
tion of  the  presiding  judge  in  the  exercise  of  his  undoubted 
jurisdiction,  and  that  he  acted  summarily  under  the  circum- 
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stance,  either  because  he  deemed  the  order  of  July  16, 1897, 
in  effect  modified  by  the  subsequent  order,  or  that  the  fea- 
ture in  question  had  been  waived  by  the  parties,  or  that  by 
their  conduct  they  were  estopped  from  insisting  upon  it,  or 
that  it  was  his  duty,  if  necessary,  to  take  the  subject  of  set- 
tling the  matter  in  hand  to  himself,  summarily  vacating  that 
feature  of  the  order,  if  necessary  to  enable  him  to  proceed 
to  the  final  settlement  of  the  trust.  On  the  last  proposition 
we  apprehend  the  presiding  judge  had  no  doubt  as  to  his 
authority  in  the  matter,  so  long  as  he  kept  within  the  bound- 
aries of  discreet  action. 

The  next  thing  that  occurred  after  the  new  report  was 
placed  on  file  was  the  entry  of  the  final  order,  which  occurred 
without  much  delay,  the  indications  being  that  it  was  signed 
soon  after  the  noon  hour.  The  findings  are  to  the  effect  that 
many  of  the  recitals  in  such  order  are  untrue,  specifications 
being  given.  To  warrant  such  a  finding  pretty  dear  and  sat- 
isfactory evidence  should  be  produced.  If  the  order  will 
admit  of  a  reasonable  interpretation,  under  all  the  circum- 
stances, relieving  court  and  counsel  from  such  a  charge,  it 
should  be  favored.  If  such  a  construction  cannot  be  discov- 
ered, and  the  f  a^e  statements  can  yet  reasonably,  under  aU 
the  circumstances,  be  attributable  to  mere  mistake,  that  the- 
ory should  be  favored.  If  neither  truth  nor  innocent  mis- 
take can  be  reasonably  discovered,  but  the  wrong  of  the  mat- 
ter under  all  the  circumstances  can  reasonably  be  attributed 
to  negligence,  we  should  incline  to  that  view  before  finding 
facts  creating  liability  even  in  a  civil  action,  where  it  nec- 
essarily means  that  the  parties  charged  were  guilty  of  crim- 
inal conduct.  Without  the  considerations  to  which  we  have 
referred,  great  injustice  is  liable  to  occur  in  such  matters. 
The  maxim  that  it  is  better  that  many  guilty  men  should 
escape  than  that  one  innocent  man  should  be  convicted  has 
some  application  in  the  circumstance  suggested.  This  court 
at  an  early  day  held  that  an  alleged  civil  liability  grounded 
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on  criminal  responsibility  should  fail  unless  established  be- 
yond reasonable  doubt.  Freeman  v.  Freeman,  31  Wis.  235. 
That  later  was  abandoned^  and  of  course  is  not  the  law. 
PoeHner  v.  Poertner,  66  Wis.  644,  29  N.  W.  386.  But 
the  rule  still  is  so  far  adhered  to  that  the  proof  in  such  cases 
is  required  to  be  clear  and  satisfactory ;  though  a  preponder- 
ance of  the  evidence,  if  it  meets  that  test,  is  sufficient  The 
danger  of  reading  criminal  conduct,  by  construction,  out  of 
a  papet  that  may  be  viewed  from  an  aspect  consistent  with 
innocence  may  be  appreciated  when  we  observe  that  a  man- 
date of  this  court,  framed  with  all  the  care  that  could  reason- 
ably be  devoted  to  it,  and  approved  by  all  the  members  of  the 
court  after  a  careful  examination  thereof  to  the  end  that 
court  and  counsel  subsequently  to  execute  it  might  have  no 
reasonable  doubt  as  to  what  course  to  pursue,  may  become  a 
subject  of  controversy  in  that  regard,  resulting,  after  ex- 
pensive litigation,  in  a  judgment  necessarily  coming  here 
for  review,  largely  respecting  the  meaning  of  that  mandate. 
We  confess  that  there  are  some  recitals  in  the  order  under 
discussion  as  to  occurrences  leading  up  to  and  characterizing 
its  presentation  for  the  court's  signature,  not  easy  to  be  un- 
derstood, and  that  might  well  have  the  meaning  attributed 
thereto  by  the  trial  court  if  the  aspect  in  which  it  was  there 
viewed  is  proper;  but  it  is  not.  We  cannot  escape  the  con- 
clusion that  if  the  bad  intent  found  actually  existed,  the  cir- 
cuit judge  himself,  and  his  referee,  must  have  been  parties 
thereto,  either  actually  or  constructively.  It  seems  that  had 
the  erroneous  idea  that  fraud  permeated  the  whole  of  this 
matter  from  start  to  finish  not  been  discovered  as  supposed, 
the  severe  indictment  of  wrongdoing  contained  in  the  finding 
in  regard  to  this  order  would  not  have  been  embodied  therein. 
Things  look  far  different  when  viewed  inductively,  conclu- 
sions entirely  waiting  upon  a  discovery  of  the  particulars, 
from  when  viewed  deductively,  assumptions  being  indulged 
in,  supposed  to  be  warranted,  and  particulars  searched  for 
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harmonizing  therewith.  True,  in  any  view,  there  are  some 
recitals  in  the  order  not  easy  to  understand.  One  of  them  is 
this,  speaking  of  the  order  of  reference: 

"Required  and  directed  by  said  court,  to  wit:  to  report 
the  evidence  taken  upon  such  hearing  to  the  court,  and  such 
being  the  construction  placed  upon  such  order  of  reference- 
by  the  parties  and  by  the  court,  to  wit,  being  an  order  of  ref- 
erence to  take  and  report  the  evidence." 

But  when  the  whole  situation  is  reviewed  as  it  existed  at 
the  time  the  order  was  signed,  it  seems  reasonable  to  conclude 
that  such  language  referred  to  the  meaning  to  be  attributed 
to  the  order  in  the  light  of  subsequent  orders  entered  by  the 
court,  the  conduct  of  the  parties  generally,  the  practical  con- 
struction apparent,  particularly  by  the  circumstance  of  the 
stipulation  of  December  28,  1897,  and  the  action  of  the  par- 
ties thereon  in  the  taking  of  testimony  and  the  filing  of  the 
same  in  the  office  of  the  clerk  of  the  circuit  court  instead  of 
with  the  referee. 

There  is  a  sufficient  explanation  that  can  be  given  to  all 
recitals  in  the  order  of  December  30,  1897,  to  preclude  hold- 
ing, reasonably,  that  it  was  drafted  with  bad  intent,  when  we 
leave  out  of  view  the  manv  elements  to  which  we  have  re- 
f erred,  that  were  erroneously  given  weight  in  the  case. 
WTien  we  look  backward  over  all  the  facts  that  have  been  con- 
sidered, appreciating  that,  in  the  candid  oral  evidence  of 
l^^r.  Frawley  that,  though  his  professional  conduct  in  the  ad- 
ministration of  the  trust  might  have  been  wrong  as  regards 
legal  principles,  he  believed  it  to  be  right  when  the  acts  criti- 
cised were  performed,  and  still  believed  so,  he  not  only  spoke 
truthfully,  but  was  right;  and  appreciating  that,  at  the  last 
scene  in  that  courtroom  on  December  30,  1897,  the  presid- 
ing judge,  as  was  testified,  not  only  proceeded  according  to 
his  views  of  the  law  respecting  his  right  to  act  summarily, 
if  necessary,  not  transcending  judicial  discretion,  to  close  up 
the  receivership,  but  with  a  correct  understanding  of  his 
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duty:  the  scene,  so  vividly  pictured  in  the  court's  findings, 
of  three  lawyers  of  high  standing  at  the  bar,  among  vs^hora 
were  those  who  had  passed  into  the  evening  twilight  of  life 
and  of  a  long  and  distinguished  career,  wickedly  colluding 
in  a  side  room  off  the  temple  of  justice,  under  the  forms  of 
law  to  consummate  grand  larceny,  so  to  speak,  of  the  funds 
in  their  keeping  as  the  instruments  of  the  law,  in  tnist  for 
many  persons  who  had  no.  representative  at  hand, — and  ac- 
complishing their  infamous  purpose  with  a  referee  and  a 
presiding  judge  as  their  stupid,  negligent,  or  willing  tools, — 
disappears ;  and  in  its  place  we  see  the  picture  of  court,  at- 
torney, and  counsel  endeavoring,  in  the  last  days  of  the  pre- 
siding judge's  official  life,  to  do  what,  if  possible  within 
the  rules  of  law  and  reason,  could  be  done  to  fully  per- 
form the  duties  resting  upon  them  respectively,  and  ac- 
complishing it  without  fault,  unless  it  be  found  in  indiscre- 
tion. The  determination  covered  by  the  order  the  judge,  as 
the  court,  had  a  right  to  make  when  and  in  the  manner  he 
did,  if  he  gave  that  consideration  to  the  matter  necessary  to 
enable  him  to  pronounce  a  reasonably  just  judgment  as  to 
the  right  of  the  receiver  to  compensation  and  expenses.  The 
control  of  the  judge  over  such  matters  we  have  heretofore 
sufficiently  referred  to. 

From  the  conclusions  already  reached  it  seems  plain  that 
the  theory  upon  which  the  learned  trial  court  held  that  the 
receiver  and  his  assistants  did  not  render  faithful  service  in 
administering  the  trust  and  hence  that  they  were  not  entitled 
to  anything  for  their  services  and  should  restore  all  simis 
paid  to  them  therefor,  is  all  wrong.  If  there  is  any  error  in 
respect  to  the  mere  procedure  of  December  30,  1897,  it  con- 
sists in  indiscretion.  Counsel  for  appellants  contend  that  if 
the  element  of  fraud  discovered  by  the  trial  court  is  held  not 
to  exist,  the  whole  cause  of  action  as  to  them  must  fail.  That 
we  have  already  shown  to  be  erroneous,  as  this  is  not  a  cause 
of  action  for  damages  on  the  ground  of  fraud,  but  one  for 
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an  accounting  for  money  received  by  the  persons  charged,  to 
which  they  are  not  entitled,  and  for  which  their  legal  repre- 
sentatives, as  successor  possessors  of  their  property,  should 
account,  and  is  a  mere  part  of  a  greater  cause  of  action,  as 
has  been  before  indicated. 

There  is  no  difficulty  in  reviewing  the  matter  because  of  a 
change  in  the  judicial  head  of  the  court  The  December 
term  of  the  circuit  court  for  Eau  Claire  county  survived  the 
change  as  to  its  presiding  judge,  and  included  the  time  when, 
as  ruled  over  by  his  successor,  the  order  in  question  was  va- 
•cated.  So  the  rule  precluding  an  order  or  judgment  at  one 
term  being  vacated  at  another,  except  pursuant  to  sec.  2832, 
Stats.  1898,  does  not  apply. 

It  may  be  that  excusable  negligence  on  the  part  of  the  at- 
torney for  the  creditor,  Mr.  Truax,  was  shown,  which  would 
have  justified  action  under  sec.  2832,  Id.  We  are  inclined 
to  the  opinion  that  it  would.  The  judge  of  the  court  at  the 
time  the  order  of  December  30th  was  vacated,  had  the  same 
authority  to  take  such  action  as  his  predecessor  would  have 
had,  if  the  latter's  term  of  office  had  continued  to  the  time 
thereof.  So  we  really  do  not  need  to  consider  whether  there 
was  abuse  of  discretion  in  granting  the  order  of  December 
30,  1897,  so  much  as  we  do  whether  there  was  such  abuse  in 
Tacating  it.  True,  though  a  judge  who  comes  into  power,  as 
here,  possesses  authority,  in  a  sense,  to  review  decisions  of 
his  predecessor,  as  under  the  circumstances  of  this  case,  such 
authority  should  be  exercised  with  great  care.  The  doctrine 
that  one  judge  of  co-ordinate  jurisdiction  with  another 
should  not  sit  in  review  upon  that  other's  judicial  acts  other 
than  under  some  extraordinary  circumstances  rendering  it 
clearly  necessary  to  prevent  a  miscarriage  of  justice,  is  well 
understood.  In  England,  as  regards  chancellors,  it  is  pro- 
hibited by  statute.  In  this  country  it  is  quite  as  effectually 
prohibited  by  judicial  policy.  Coon  v.  Seymour,  71  Wis. 
.340,  37  N.  W.  243 ;  Fenske  v.  Kluender,  61  Wis.  602,  21 


19]  JANUAKT  TEEM,  1904.  429* 

Harrigan  y.  Qilchrlst;  121  Wis.  127. 


K  W.  796;  Cardinal  v.  Eau  Claire  L.  Co.  76  Wis.  404, 
44  K  W.  761;  Crowns  v.  Forest  L.  Co.  102  Wis.  97,  101, 
78  N.  W.  433.  Authorities  here  in  respect  thereto  are 
mainly  confined  to  instances  where  one  circuit  court  at- 
tempted to  pass  upon  or  interfere  with  the  execution  of  some 
order  or  judgment  of  another  such  court;  but  the  same  prin- 
ciple applies  where  one  circuit  judge  is  called  upon  to  review 
the  judicial  acts  of  his  predecessor  in  the  same  case.  The 
highest  court  in  New  York,  in  Matter  of  Livingston,  84 
K.  Y.  555,  made  this  emphatic  declaration  on  the  subject: 

''Although  we  have  no  statute  which  expressly  prohibits 
one  judge  from  rehearing  a  matter  decided  by  another  judge, 
the  rule  is  so  well  established  and  is  so  important  for  the 
protection  of  parties  from  unjust  vexation,  that  if  it  has  not 
already  been,  it  is  full  time  it  aihould  be  incorporated  inta 
the  equity  law  of  this  state." 

Chancellor  Walwoeth,  in  Winship  v.  Pitts,  8  Paige,  260, 
speaking  on  the  same  subject,  said : 

"After  a  decree  has  been  made  by  the  chai^cellor,  it  is  not 
competent  for  any  vice-chancellor  to  make  an  order  or  de- 
cree which  would,  directly  or  indirectly,  discharge,  alter  or 
modify  the  same." 

To  the  same  effect  are  Greenwich  Bank  v,  Loomis,  2 
Sandf .  Ch.  70 ;  Astor  v.  Ward,  3  Ed.  Ch.  371.  In  the  last 
case  cited  a  vice-chancellor  refused  to  rehear  a  matter  passed 
upon  by  his  predecessor. 

From  what  has  been  said  it  will  be  seen  that  a  successor 
judge  should  never  assume  the  function  of  reviewing  mere 
matters  of  judgment  of  his  predecessor.  To  do  so  is  such  a 
flagrant  violation  of  established  practice  as  to  constitute  re- 
versible error  of  a  jurisdictional  nature.  One  of  the  familiar 
rules  in  equity  matters  is  that  a  plain  prejudicial  violation 
of  established  rules  of  practice  constitutes  reversible  error. 
Woerz  V.  Schumacher,  161  N.  Y.  530,  56  K  E.  72. 

Notwithstanding  the  foregoing,  doubtless  when  a  case  i» 
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presented  to  a  circuit  court,  showing  clearly  to  the  presiding 
judge  that  an  order  in  a  case  yet  pending  was  granted  by  his 
predecessor  corruptly  or  through  negligence,  or  by  reason  of 
fraud  perpetrated  by  the  applicant  therefor,  or  without  the 
opposite  party's  being  heard,  through  excusable  mistake  or 
neglect  on  his  part  or  his  attorney's, — such  fault  that  the 
judge  who  granted  the  order,  were  he  in  a  position  to  do  so, 
could    properly,    and    probably   would,    relieve    him   there-  ' 

from, — the  successor  may  properly  act  in  the  matter,  open- 
ing the  way  for  a  rehearing,  if  to  him  it  seems  that  justice 
cannot  otherwise  be  obtained.  So  while  we  fully  recognize 
the  rule  contended  for  by  appellants'  counsel,  it  is  not  one 
creating  an  absolute  disability  of  a  judge  to  set  aside  an 
order  made  by  his  predecessor,  where  the  latter,  if  in  office, 
might  do  it. 

The  foregoing  suggests  that  the  action  of  the  court  in 
granting  the  order  of  December  30,  1897,  should  be  consid- 
ered in  the  light  of  everything  characterizing  it^  The  cir- 
cumstance that  the  judge,  of  his  own  motion,  on  July  16, 
1897,  made  the  reference  to  take  evidence  and  report  the 
same  with  an  advisorv  suGirestion  as  to  the  amount  and  value 
of  the  services  of  the  receiver,  his  attorney,  and  counsel, 
shows,  as  the  fact  is,  that  the  subject  involved,  even  from  the 
standpoint  of  the  judge  who  had  been  familiar  with  it  all 
the  way  through,  considerable  difficulty.  It  must  have  been 
appreciated  from  that  time  on  that  the  matter  involved  would 
come  before  the  court  for  final  determination,  as  we  have 
several  times  indicated,  before  the  expiration  of  the  judge's 
term  of  office,  and  that  even  with  the  advisory  opinion  of  the 
referee,  some  time  at  least  would  need  to  be  devoted  to  a  re- 
view of  the  evidence  taken.  The  failure  of  the  referee  to  fin- 
ish his  labor  and  file  his  report  was  taken  notice  of,  as  the 
record  shows.  The  oral  testimony  is  to  the  effect  that  the 
judge  made  inquiries  in  respect  to  the  matter.  It  was  in  his 
power,  at  any  time,  as  we  have  seen,  to  discharge  the  referee 


19]  JANUARY  TERM,  1904.  431 

Harrlgan  v.  Gilchrist,  121  Wis.  127. 

and  take  the  whole  matter  to  himself,  and,  giving  parties 
such  opportunity  to  be  heard  as  seemed  reasonable  under  all 
the  circumstances,  take  up  the  matter  and  consider  and  dis- 
pose of  it.  So,  in  a  measure,  there  was  judicial  fault  in  not 
compelling  an  earlier  report  by  the  referee.  That,  it  seems, 
the  judge  appreciated,  when  he  made  the  order  of  December 
21,  1897,  in  effect  informing  all  concerned  that  the  matter 
must  be  closed  up  and  the  report  filed  December  27,  1897. 
It  must  have  occurred  to  him  before  that  the  condition  of  the 
proceeding  before  the  referee  was  greatly  weakening  the 
court's  ability  to  deal  with  the  matter  for  want  of  time,  as 
in  the  closing  days  of  his  term  of  office  there  would  necessar- 
ily be  many  things  requiring  attention.  His  action  Decem- 
ber 21,  1897,  he  might  well  have  taken  earlier.  In  such  a 
matter  the  judge  need  not  wait  to  be  put  in  motion  by  the 
attitude  of  counsel.  The  order  of  December  24,  1897,  is 
excusable  so  far  as  parties  represented  were  concerned,  which 
included  the  only  active  objecting  creditor  and  the  receiver 
and  his  legal  assistants;  but  the  great  mass  of  creditors,  as 
appears,  were  relying  wholly  upon  the  court.  The  receiver 
stood  for  creditors,  generally  speaking,  but  in  this  proceed- 
ing, in  a  sense,  he  was  in  an  adversary  capacity  as  to  them. 
The  last  order,  it  seems,  was  a  mistake,  when  it  is  considered 
that  the  court  was  determined,  and  properly  so,  to  close  the 
trust  before  going  out  of  office  on  Monday,  January  1,  1898. 
When  the  report  of  the  referee  was  before  the  court  with  its 
mass  of  evidence,  conflicting  in  character,  as  to  the  matter  to 
be  decided,  it  should  have  been  appreciated  that  deliberate 
treatment  thereof  was  necessary.  There  was  no  fault  in  the 
act  of  relieving  the  referee  from  the  duty  of  making  a  find- 
ing in  respect  to  such  matter,  but  it  increased  the  amount  of 
diligence  which  the  judge  should  have  devoted  to  it.  It 
seems,  as  before  indicated,  that  the  whole  of  the  forenoon 
-of  December  30th  was  taken  up  with  the  general  business  of  . 
the  court,  and  with  the  preliminaries  to  taking  up  the  report 
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for  consideration.  While  the  judge  probably  appreciated 
that  Mr.  Miner  was  making  a  mistake  in  supposing  that  by 
his  mere  absence  he  could  paralyze  the  arm  of  the  court  to 
settle  with  its  receiver,  he  should  also  have  appreciated  that 
the  penalty,  if  any  were  to  be  suffered,  would  fall  upon  Mr. 
Miner^s  clients  and  on  the  army  of  unrepresented  credit- 
ors. So  the  attitude  of  Mr.  Miner,  though  wrong,  should 
have  been  regarded  as  increasing  the  degree  of  care  to  be  de- 
voted to  the  matter  in  hand  rather  than  rendering  action  pro 
forma  permissible  or  proper.  True,  the  referee,  his  attorney, 
and  counsel,  were  in  court,  demanding  judicial  settlement 
of  the  matter.  There  was  no  wrong  in  that  unless  it  were 
error  of  judgment  in  unduly  pressing  the  matter  when  there 
was  yet  time.  They  may  have  called  the  court's  attention 
to  the  amount  and  value  of  their  services  as  shown  by  the 
evidence  taken.  It  is  more  than  probable  that  they  did. 
We  must  assume  that  the  court  was  informed  in  some  way 
as  to  the  trend  of  the  evidence  on  the  part  of  the  receiver, 
before  finally  adjudicating  the  matter.  If  so,  and  it  was  by 
way  of  a  statement  by  counsel  as  to  what  the  evidence  tended 
to  prove,  there  is  nothing  wrong  in  that.  The  counsel  were 
supported  by  evidence  of  eminent  members  of  the  profession, 
and  other  expert  evidence,  and  their  own  honest  judgment 
as  to  the  amoimt  and  value  of  their  services.  It  was  for  the 
court,  of  course,  to  determine  how  much  they  were  entitled 
to  in  view  of  all  the  considerations  legitimately  bearing  on 
the  question,  which  included  his  personal  knowledge  as  the 
most  important  factor  in  the  circumstances  of  this  case. 
Taylor  v.  C,  M.  £  St.  P.  B.  Co.  83  Wis.  646,  53  K  W. 
855;  Richardson  v.  Tyson,  110  Wis.  572,  86  N-  W.  250. 
However,  the  time  had  come  when  the  interests  of  the  re- 
ceiver were  on  one  side  and  those  of  the  creditors  on  the 
other.  The  former  was  represented  before  the  court,  the 
latter  were  not  The  creditors  were  entitled  to  all  the  pro- 
tection which  such  an  examination  of  the  evidence  and  such 
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attention  to  the  matter  as  time  would  reasonably  permit 
would  afford,  the  diligence  in  that  regard  to  be  measured 
somewhat  by  the  delay  in  taking  the  matter  up.  Now  as  we 
understand  the  record,  pretty  soon  after  the  noon  hour, — ^the 
indications  are,  promptly  thereafter, — ^without  any  study  of 
the  evidence,  without  any  opportunity  to  know  what  was  in 
the  report  except  by  general  statements  of  the  interested  par- 
ties as  to  its  general  effect,  which  if.  made  at  all  were  no 
doubt  honestly  and  fairly  made, — ^the  blanks  in  the  order 
previously  prepared  were  by  direction  ^from  the  bench  filled 
in,  specifying  the  allowances  to  be  made,  and  it  was  then 
signed,  and  the  matter  thus  ended.  We  do  not  doubt  but 
that  the  learned  judge  was  very  much  pressed  for  time." 
We  see  nothing  to  impeach  the  good  faith  of  any  one  con- 
cerned, yet  it  seema  that  the  diligence  which  discreet  con- 
duct would  have  brought  to  the  matter  was  hardly  given 
thereto.  It  is  more  than  probable  that  it  was  thought,  and 
not  without  good  grounds,  that  in  any  event  the  surplus  of 
funds  on  hand  over  and  above  the  necessary  amount  to  pay 
expenses  was  so  little  as  to  not  be  worth  the  trouble  and  ex- 
pense of  making  a  distribution,  and  that  such  idea  led  to  the 
belief  that  the  creditors  were  really  not  interested.  That  is 
indicated  from  the  wording  of  the  order,  showing  that  it  was 
anticipated  there  might  not  be  enough  in  the  hands  of  the 
receiver  to  pay  the  allowances  made.  It  hardly  affords  a 
satisfactory  excuse  for  a  pro  forma  granting  of  an  order 
turning  over  to  the  receiver  and  his  legal  assistants  whatever 
there  was  for  a  division  between  them  on  a  basis  fixed  by  the 
court.  The  limited  amount  of  time  available  does  not  satis- 
factorily explain  the  haste  in  settling  the  matter  which  char- 
acterized it.  The  judge's  term  of  office  did  not,  as  we  have 
heretofore  indicated,  expire  on  the  30th  day  of  December, 
1897.  He  had  until  noon  on  Monday,  the  1st  day  of  Janu- 
ary, 1898,  the  day  when  his  successor's  term  of  office  was  to 
commence,  to  close  up  the  business  in  hand.    Siaie  ex  rel. 

Vol.  121  —  28 
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Emberson  v.  B:tfme,  98  Wis.  16,  73  N.  W.  320.  That  may 
not  have  been  appreciated.  It  gave  him  one  day  and  a  half 
after  December  30th,  if  we  count  Sunday,  which,  thou^  not 
a  day  for  business,  ordinarily,  need  not  in  a  case  of  necessity 
be  wholly  ignored.  There  was  time  for  a  pretty  thorough 
investigation  of  the  evidence  filed  by  the  referee,  time  to 
have  had  other  witiiesses  called  than  those  who  had  testified, 
if  thought  necessary,  time  to  have  examined  the  parties  in- 
terested in  open  court,  even  time  to  have  relieved  Mr.  Miner's 
client  of  all  danger  .of  being  prejudiced  through  his  attor- 
ney's mistake  as  to  the  law  by  removing  the  latter's  scruples 
to  making  an  appearance  in  court  except  in  response  to  an 
ordinary  notice  of  motion  or  an  order  to  show  cause.  To 
take  up  the  matter  and  dispose  of  it  summarily,  even  under 
the  press  of  circumstances,  which  to  a  great  extent  legiti- 
mately existed,  it  seems,  was  an  indiscretion.  That  does  not 
cast  any  serious  reflection  on  the  learned  circuit  judge  or 
other  parties  concerned.  If  presiding  judges  were  to  b6  con- 
demned merely  for  indiscretion,  and  members  of  the  bar 
likewise  condemned  for  making  presentations  to  the  court 
leading  thereto,  there  would  be  few  who  would  escape.  If 
the  learned  judge  in  this  instance  had  possessed  the  oppor- 
tunity, upon  reflection,  to  vacate  his  order  of  December  30, 
1897,  and  to  give  the  matter  deliberate  consideration,  it  is 
quite  probable  that  he  would  have  done  so.  It  follows  from 
this,  that  there  was  no  reversible  error  in  vacating  the  order 
as  was  done  in  any  aspect  of  the  matter  in  which  it  can  rea- 
sonably be  viewed. 

Whether  the  determination  made  by  the  order  was  really 
prejudicial  or  not  is  the  next  question.  In  considering  that, 
notwithstanding  what  has  been  said,  some  weight  must  be 
given  to  the  determination  at  first  made.  It  at  least  repre- 
sents the  judgment  of  one  who  was  better  prepared  than  any 
one  else  could  well  be  to  make  the  proper  allowance^  if  cor- 
rect rules  were  observed. 
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There  is  no  per  diem,  percentage,  or  salary  rule  that  gov- 
erns in  fixing  the  compdnsation  to  be  paid  to  a  receiver  for 
his  services,  yet  there  are  some  rules  to  go  by.  He  is  entitled 
to  compensation  for  services  of  the  kind  required  of  a  busi- 
ness agent  having  r^ard  to  the  nature  of  the  matter  admin- 
istered, the  amount  involved,  the  complications  attending  it, 
the  time  spent,  the  degree  of  success  attained  under  all  the 
<5ircumstances,  the  fidelity  to  details,  the  appreciation  evi- 
denced as  to  the  responsibilities  of  the  position,  the  character 
of  such  responsibilities,  the  expedition  with  which  the  trust 
has  been  administered  in  view  of  results  reached,  the  method, 
character,  and  promptness  of  the  accounting,  and  many  other 
things  that  could  be  suggested,  having  regard,  of  course, 
to  what  is  commonly  paid  for  somewhat  similar  services  in 
the  performance  of  official  duties,  not  the  standard  in  private 
business  transactions.  Union  Nat.  Bank  v.  MillSj  103  Wis. 
39,  79  N.  W.  20;  Speiser  v.  Merchants'  Exch.  Bank,  110 
Wis.  506,  86  K  W.  243 ;  StuaH  v.  Boulware,  133  U.  S.  78, 
10  Sup.  Gt,  242;  Gluck  &  Becker,  Eeceivers,  535;  High, 
Receivers,  §  782;  Beach,  Receivers,  sec.  761;  Wait,  Insolv. 
Corp.  §  223.  Precedents  do  not  help  much,  as  it  is  impos- 
sible to  find  any  two  cases  alike  in  their  facts.  In  Kam  v. 
Borer  I.  Co.  86  Va.  754,  11  S.  E.  431,  the  term  of  office 
was  twenty-two  months.  The  gross  receipts  in  money  han- 
dled were  $35,000,  and  the  receiver  was  allowed  $3,375.  In 
Schwartz  v.  Keystone  0.  Co.  153  Pa.  St.  283,  26  Atl.  1018, 
the  amount  handled  was  $96,000,  the  work  in  the  main  was 
done  in  six  months,  largely  by  employees  under  the  super- 
rision  of  the  receiver,  and  he  was  allowed  $4,000.  In  Union 
BarJc  Case,  37  N.  J.  Eq.  420,  a  receivership  of  a  bank  last- 
ing six  years,  about  $200,000  being  collected  and  distributed, 
the  allowance  was  $22,000.  In  Stuart  v.  Boulware,  supra, 
a  receivership  lasting  some  five  years,  the  receiver  giving  a 
bond  for  $50,000,  caring  for  property  from  which  was  col- 
lected rents  to  the  amount  of  $100,000,  which  was  disbursed. 
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and  which  property  was  sold  under  the  supervision  of  the 
court  for  $380,700,  the  receiver  was  allowed  $6,500  for  his 
services  and  legal  expenses.  These  citations  are  sufficient  to 
indicate  that  such  matters,  in  the  decided  cases,  are  not  gov- 
erned by  any  definite  rule.  The  range  of  compensation  in 
many  instances  seems  quite  low  as  compared  with  what  was 
allowed  in  this  case,  and  in  other  instances  the  indications  are 
to  the  contrary.  This  court  in  Speiser  v.  Merchants'  Exch, 
Bank,  laid  down  a  rule,  which  we  are  disppsed  to  adhere  to, 
that  in  such  matters  the  standard  should  be  that  of  public^ 
not  of  private,  service,  and  that  doubte  shall  be  resolved  in 
favor  of  the  trust 

Courts  should  strive  to  make  trusts  for  the  benefit  of  cred- 
itors all  which  the  name  signifies,  not  trusts  for  the  benefit 
of  the  trustee  and  his  employees,  which  is  too  often  the  case, 
tending  to  scandalize  the  administration  of  justice.  If  there 
is  any  repository  where  property  for  the  benefit  of  creditors 
can  be  located,  which  is  safe,  and  will  ultimately  render  to 
them  everything  that  can  be  made  available  by  economical, 
judicious,  honest  management,  and  which  should  excel  all 
others,  it  is  the  circuit  courts  having  jurisdiction  of  such  mat- 
ters. Much  significance  should  be  given  to  the  policy  estab- 
lished here  for  the  judicial  administration  in  this  state ;  that 
is,  that  the  standard  of  compensation  of  receivers  is  the 
amount  paid  for  somewhat  similar  services  in  official  work. 
In  most  jurisdictions  the  standard  is  far  .different  Gen- 
erally it  is  that  ordinarily  paid  for  the  performance  of  some- 
what similar  services  in  ordinary  business  pursuits;  while 
in  some  cases  it  has  been  said  that  the  responsibilities  and 
accountabilities  and  duties  of  a  receiver  are  so  peculiar  that 
he  should  be  allowed  a  greater  amount  to  compensate  him  for 
his  services  than  would  be  obtainable  by  the  head  of  a  similar 
institution,  if  managed  privately.  Gluck  &  Becker,  Ee- 
ceivers,  101. 

Applying  the  principles  stated,  to  the  case  in  hand,  in 
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view  of  the  fact  that  the  receiver  employed  two  eminent  law- 
yers, accustomed  to  charge  for  their  services  $50  per  day 
each,  and  the  time  necessarily  occupied  in  administering 
the  trusty  the  allowance  of  $7,600  is  much  too  large.  The 
trial  court  found  that  one  year  and  a  half  was  time  enough  in 
which  to  have  entirely  closed  up  the  receivership.  That  can- 
not be  taken  as  quite  correct,  because  many  things  were  re- 
garded by  the  trial  court  ad  outside  of  the  receiver's  duties, 
which  we  hold  were  not  But  it  seems  that  two  full  years 
for  the  whole  matter,  aside  from  time  occupied  in  settling 
the  account,  were  enough,  and  that  upon  the  standard  es- 
tablished for  measuring  the  compensation,  in  view  of  all  the 
<:ircumstances,  $5,000  would  be  quite  a  liberal  allowance, 
that  to  cover  the  time  required  in  settling  the  account  up  to 
and  inclusive  of  December,  30,  1897.  The  salaries  of  state 
appointive  officers  who  have  charge  of  interests  very  much 
larger  than  were  involved  in  this  case,  and  who  are  required 
to  devote  their  whole  time  to  the  duties  of  their  positions, 
are  but  $2,000  per  year.  We  hold  that  the  allowance  to  Mr. 
Rust,  for  his  services  up  to  and  inclusive  of  the  settlement 
of  his  account,  over  $5,000,  was  excessive. 

The  considerations  above  mentioned,  as  regards  the  re- 
ceiver's oomjifensation,  in  many  respects  govern  in  determin- 
ing the  amount  allowable  to  him  on  account  of  the  services 
of  his  attorney  and  counsel.  Such  services  are  not  to  be  com- 
pensated for  as  has  been  supposed,  as  a  matter  of  course.  A 
receiver  is  not  permitted  to  employ  an  attorney  at  the  ex- 
pense of  the  creditors  unless  the  services  of  one  are  reason- 
ably necessary,  and  then  only  to  the  extent  reasonably  re-  * 
quired,  and  of  course  is  not  permitted,  except  in  extraor- 
dinary cases,  to  employ  one  person  as  attorney  and  another 
as  counsel,  and  to  draw  the  salary  of  a  trained  business  man 
himself,  who,  ordinarily,  does  not  require  the  aid  of  an  attor- 
ney in  conducting  his  business.  The  tendency  of  adminis- 
trative courts  is  to  be  too  lax  in  such  matters.     They  must 


438  SUPREME  COURT  OF  WISCONSIN.      [Apit. 

Harrlgan  y.  Gilchrinl;  121  W1&  127; 

t ^^^^^^^^^^^^^^^^^^^^^^ 

aim  to  a  hi^er  standard, — ^aim  to  deal  with  leo^verBhips  a» 
important  public  tmsts,  making  the  elem^it  o£  priTobe  g^in,. 
as  regards  their  busineBB  agents  and  their  legal  assistants^  a 
seoondary  considerationy  so  far  as  &at  can  reasonably  be 
done,  whidi  can  probably  best  be  attained  by  applying^ 
pretty  strictly,  as  the  standard  for  compensatiooy  die  amount 
ordinarily  paid  for  similar  services  in  official  lifeu  Prece- 
dents will  not  better  help  in  this  matter  than  in  determinr 
ing  the  amount  which  should  be  paid  for  the  services  of  a. 
receiver, — ^probably  not  so  much. 

The  reasonable  necessities  of  this  ease  did  not  require  the^ 
permanent  employment  of  two  distinguished  lawyers,  one  aa 
attorney  and  one  as  counsel.  Either  one  of  the  learned  gen- 
tlemen, as  appears  from  the  evidence^  was  eminently  capable 
of  filling  the  position,  both  of  attorney  and  counsel,  as  is  usu- 
ally done>  especially  in  public  matters.  True,  a  very  large 
amount  of  work  was  done,  and  in  a  most  methodical  way. 
But  much  of  it  was  of  the  kind  commonly  performed  by  law 
clerks,  as  we  must  assume  it  was  in  this  caaeb  The  compai- 
sation  allowable,  it  must  be  understood,  is  not  the  value  of 
the  work  actually  done  by  the  attorney  to  be  computed  from 
the  time  spent  and  the  amount  whidi  an  attorney  custom- 
arily charges  his  clients,  but  it  is  what  may  appear  to  be 
proper  for  the  work  that  was  reasonably  necessary  to  the 
due  administration  of  the  trust  by  the  standard  heretofore 
indicated.  Bichardaon  v.  Tyson,  110  Wis.  572,  86  N.  W. 
250.  The  time  actually  spent  and  work  actually  done  are 
important  elements,  but  the  controlling  feature  is  the  work 
reasonably  required.  There  must  also  be  considered,  of 
course,  the  character  of  the  work,  the  manner  in  which  it 
was  done,  and  the  beneficial  results  to  the  trust  Where  the 
woi^  is  of  a  character  commonly  perfonned  satisf aetorily 
by  an  attorney  who  would  not  be  reasonaUy  expected  pik 
charge  in  private  transactions  at  a  greater  rate  than  the  aver* 
age  standard  for  professional  services,  a  receiver  would  not 
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be  justified  in  employing  an  attorney  accustomed  to  be  com- 
pensated by  a  much  higher  standard  on  account  of  his  ex- 
perience, expecting  to  make  compensation  for  such  services 
on  such  extravagant  basis  an  equitable  lien  upon  the  trust 
fund. 

It  is  our  judgment  that  if  the  learned  judge  who  made  the 
allowance  of  December  30,  1897,  had  applied  the  law,  as  we 
must  deem  it  to  'have  been  established  for  the  courts  of  this 
state,  the  allowance  to  the  receiver  on  account  of  his  legal 
assistants  would  not  have  exceeded  $10,000.  That  we  fix 
without  much  regard  to  the  fact  that  two  attorneys  instead 
of  one  were  employed.  If  only  one  had  been  employed,  in 
our  judgment  the  sum  named  would  not  be  very  much  less 
than  the  amount  above  indicated.  The  allowance  is  to  the 
receiver,  not  directly  to  his  attorney.  Beach,  Receivers,  sec. 
308;  Gluck  &  Becker,  Eeceivers,  364,  360;  Richardson  v. 
Tyson,  supra;  Studrt  v.  Boulware,  133  TJ.  S.  78,  10  Sup.  Ct. 
242.  Whether  that  be  divided,  part  being  paid  to  the  attor- 
ney and  part  to  the  counsel,  is  not  material  to  the  court  or 
the  creditors.  However,  since  the  receiver  submitted  to  the 
court  the  question  of  how  much  should  be  allowed  for  serv- 
ices of  the  character  rendered  by  Mr.  Hayden,  and  what 
should  be  allowed  for  services  of  the  character  rendered  by 
Mr.  Frawley,  separately,  and  Mr.  Hayden  and  Mr.  Frawley 
joined  therein,  it  was  proper  to  accord  to  the  parties  a  de- 
cision of  the  matt^,  and  we  will  do  the  same.  In  our  judg^ 
ment  the  proper  allowance  on  account  of  the  services  reii- 
dered  by  Mr.  Frawley  should  be  fixed  at  $7,600,  and  the 
proper  allowance  on  account  of  the  services  rendered  by  Mr. 
Hayden  should  be  fixed  at  $2,600.  We  have  determined 
those  amounts  from  a  careful  study  of  the  subject  in  all  its, 
bearings,  and  believe  the  same  to  be  the  limit  of  what  correct 
principles  will  dearly  justify. 

The  claim  is  made  that  the  excessive  allowances  for  legal 
services  cannot  be  recovered  of  the  receiver,  si?ice  he  paid 
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the  same  over  on  the  order  of  the  oourt^  and  there  was  no  ap- 
peal with  a  stay  of  proceedings,  the  rale  announced  in  Max- 
well V.  Bank  of  New  Richmond,  101  Wis.  286,  291,  77 
K  W.  149,  Florida  Central  B.  Co.  v.  Bisbee,  18  Fla,  60, 
and  Gluck  &  Becker,  Beceiveris,  356,  being  cited.    Maxwell 
V.  Bank  of  New  Richmond  clearly  does  not  apply.     There 
an  equitable  lien  on  property  acquired  by  garnishee  process 
was  discharged  by  a  judgment  in  favor  of  the  garnishee. 
There  was  an  appeal  from  such  judgment  without  any  pro- 
ceedings being  taken  to  continue  the  lien  till  the  termination 
of  such  appeal     The  garnishee  in  that  situation,  bona  fide 
parted  with  the  property  of  the  principal  debtor.     In  those 
circumstances  it  was  held  that  the  reversal  of  the  judgment 
did  not  revive  the  lien ;  that  the  garnishee  was  a  mere  stake- 
holder and  was  entitled  to  be  protected  on  equitable  princi- 
ples.   It  is  entirely  unlike  a  case  where  one  pays  money  to 
another  under  a  judicial  order,  which  is  afterwards  set  aside. 
The  other  authorities  cited  by  counsel  are  to  the  same  effect 
as  the  one  reviewed.      3f oney  in  the  hands  of  a  receiver 
sequestered  for  the  benefit  of  the  plaintiffs,  having  been  on 
the  order  of  the  court  paid  to  the  plaintiffs'  attorney,  he  hav- 
ing an  equitable  lien  thereon  as  regards  plaintiffs'  rights, 
and  thereafter  the  judgment  upon  which  the  sequestration 
was  based  being  reversed,  it  was  held  that  no  right  of  action 
thereby  accrued  in  favor  of  the  defendant  against  such  attor- 
ney to  recover  back  the  money.    It  was  said,  however,  that 
the  right  of  the  defendant  whose  money  had  been  thus  di- 
verted, to  recover  the  same  of  the  plaintiffs  for  whose  benefit  it 
was  used,  was  undoubted.    Of  course,  in  such  circumstances, 
by  the  enforcement  of  the  liability  against  the  plaintiff,  no 
cause  of  action  would  accrue  over  against  the  attorney  who 
received  the  money,  because  it  was  paid  to  him  merely  to 
satisfy  the  valid  indebtedness  of  the  plaintiff.     The  general 
principle  that  when  a  judgment  has  been  enforced,  and  is 
subsequently  reversed,  a  right  of  action  is  thereby  created 
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in  favor  of  the  prevailing  party  against  his  adversary'  to  re- 
eover  the  money  back^  is  not  in  conflict  with  Florida  Cent.  R. 
Co,  V.  Bisbee,  supra.  On  the  contrary  it  is  there  most  dis- 
tinctly recognized,  the  following  on  the  subject  being  quoted 
from  Bank  of  U.  8.  v.  Bank  of  Washington,  6  Pet.  8 : 

"The  reversal  of  the  judgment  gives  a  new  right  or  cause 
Df  action  against  the  parties  to  the  judgment,  and  creates  a 
legal  obligation  on  their  part  to  restore  what  the  other  party 
has  lost  by  reason  of  the  erroneous  judgment ;  and  as  between 
the  parlies  to  the  judgment,  there  is  aU  the  privity  necessary 
to  sustain  and  enforce  such  right.'' 

In  Clark  v.  Finney,  6  Cow.  297,  the  law  on  the  subject  is 
stated  thus,  where  the  money  was  paid  on  a  judgment  of  a 
court  of  common  pleas,  which  was  afterwards  reversed  on 
error,  the  court  holding  that  it  might  be  recovered  back  in  an 
action  of  indebitatus  assumpsit,  for  money  had  and  received. 
That  is  a  leading  case.  It  will  be  found  cited  with  great  fre- 
quency. The  principle  there  announced  has  been  applied 
in  many  instances  of  money  paid  pursuant  to  a  judicial 
determination,  sometimes  upon  judgments  and  sometimes 
upon  orders,  the  particular  form  of  the  judicial  determina- 
tion not  being  important.  Scholey  v.  Hahey,  72  N.  Y.  578 ; 
Haebler  v.  Meyers,  132  K  Y.  363,  30  N.  E.  963.  In  the 
last  case  the  money  was  paid  relying  upon  an  order  of  the 
court  which,  so  long  as  it  stood,  justified  the  same.  The  doc- 
trine is  of  common-law  origin,  and  will  be  found  incorpo- 
rated into  the  statutes  of  many  of  the  states.  In  such  in- 
stances it  has  been  held  that  the  statute  is  merely  cumulative. 
Haebler  v.  Meyers,  supra.  The  philosophy  of  the  rule  is  that, 
where  a  person  receives  money  pursuant  to  a  judicial  deter- 
mination which  is  subject  to  review,  there  is  an  implied 
promise  to  restore  it  in  case  such  determination  be  set  aside, 
no  superior  equities  intervening.  That  principle  enables  us 
to  determine  the  just  rights  of  all  the  parties  concerned  in 
this  litigation,  unless  there  is  some  matter  not  yet  considered 
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which  should  prevent  the  excessive  judgments  from  being  re- 
versed, and  we  know  of  none. 

Counsel  for  appellants  urge,  with  much  earnestness,  the 
rule  that  a  person  cannot  be  permitted  to  sue  upon  one  cause 
of  action  and  recover  upon  another;  and  that  since  the  re^ 
spondents  sought  to  recover  on  the  ground  of  fraud  they  must 
succeed  on  that  ground  or  fail  altogether.  On  that  KruschJse 
V.  Stefan,  83  Wis.  373,  53  N.  W.  679,  Truesdell  v.  Bourhe, 
146  N.  T.  612,  40  K  E.  83,  Eyre  v.  Patter,  15  How.  42, 
and  Piper  v.  Hoard,  107  K  Y.  67,  13  N".  E.  632,  are  cited. 
The  scope  of  those  authorities,  it  seems,  is  misconceived  by 
couns^L  Their  legitimate  bearing  was  fully  discussed  here 
in  Oates  v.  Paul,  117  Wis.  170,  94  N.  W.  65,  in  declaring 
the  law  respecting  the  scope  of  the  power  of  amendment 
This  is  not  an  action  the  subject  matter  of  which  would  be 
wholly  departed  from  if  a  recovery  were  sustained,  eliminat- 
ing the  element  of  fraud.  If  it  were  an  action  to  recover 
back  money  paid  upon  a  contract,  voidable  and  avoided  for 
fraud,  and  the  fraud  failing  it  was  sought  to  recover  in  some 
manner  upon  the  contract,  or  if  it  were  an  action  to  recover 
possession  of  goods  sold,  the  sale  being  repudiated  on  the 
ground  of  fraud,  and,  the  fraud  failing,  it  were  sought  to  re- 
cover the  purchase  price  of  the  property,  the  rule  invoked 
by  counsel  would  apply.  This,  however,  is  an  action  for  the 
administration  of  a  trust  fund,  in  which  certain  parties  were 
joined  as  defendants  because  of  a  claim  that  they  were  in 
possession  of  some  of  such  funds  which  in  justice  they  ought 
to  account  for.  The  fact  that  it  is  alleged  that  they  obtained 
such  possession  through  fraud,  while  it  turns  out  that  they 
did  not  possess  themselves  thereof  through  that  means,  yet 
have  possession  of  a  part  of  the  trust  property  in  fact,  and 
are  not  justly  entitled  thereto,  leaves  them  no  less  liable  to 
restore  the  same  because  the  element  of  fraud  charged  was 
net  established.  Such  a  variance  is  clearly  within  the  power 
of  amendment  under  the  Code.    Moreover,  such  a  situation 
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is  clearly  within  the  rule  in  equity  that  if  the  plaintiff's 
cause  of  action  as  alle^d  be  not  established,  but  a  liability 
within  its  broad  scope  is  established^  the  matters  in  respect 
thereto  being  fully  litigated,  the  plaintiff  will  not  be  turned 
out  of  court  and  compelled  to  seek  for  relief  by  means  of  an* 
other  action^  but  the  pending  suit  will  be  retained  and  as  full 
relief  be  granted  to  the  plaintiff  as  equity  jurisdiction  has 
power  to  afford.  Eebard  v.  Ashland  Co*  56  Wis.  146,  12 
K  W.  437;  PrescoU  v.  Everts,  4  Wis.  814;  Hamilton  v. 
Fond  du  Lac,  25  Wis.  490. 

Applying  what  has  been  said  to  the  case  before  us,  the  re< 
quest  by  Mr.  Bust  to  have  the  compendation  for  his  services 
as  receiver  and  his  expenses  for  legal  assistance  adjusted  and 
paid,  was  a  special  proceeding,  the  arrangement  of  the  par< 
ties  being  in  effect  the  receiver,  his  counsel,  and  attorney 
upon  the  one  side,  and  the  general  creditors  upon  the  other. 
The  order  in  his  favor  was  appealable  on  the  part  of  the  cred^ 
iters  as  persons  aggrieved.  Had  they  appealed  and  the  ordei 
been  reversed,  his  duty  to  restore  if  in  the  meantime  ha 
had  applied  the  trust  fund  to  his  private  use^  is  clear.  The 
fact  that  the  order  was  set  aside  in  the  court  where  it  was 
granted,  and  the  action  in  that  regard  sustained,  is  obviously 
governed  by  the  same  principles.  The  attorney,  Mr.  Fraw* 
ley,  and  the  counsel,  Mr.  Hayden,  do  not  stand  in  the  same 
situation  as  regards  creditors.  Their  relations  were  with 
Mr.  Bust  as  receiver.  They  had  no  relations  with  the  credit- 
ors except  one  of  an  equitable  character.  Mr.  Bust  was  pri- 
marily liable  to  them  to  the  amount,  at  least,  fixed  by  the 
court  as  a  reasonable  allowance  for  services  of  the  kind  which 
they  performed.  There  being  no  express  contract  between 
them,  they  and  Mr.  Bust  having  joined  in  submitting  the 
natter  of  the  amount  that  should  be  paid  to  them  to  the  court, 
they  bound  themselves  by  implied  contract  to  take  what 
should  he  judicially  determined  was  proper  to  be  paid  them 
out  of  the  trust  fund.    If  the  compensation  had  not  been  sat- 
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isf actory  and  they  had  brought  suit  against  Mr.  Rust,  after 
what  occurred,  the  order  of  the  court  would  have  been  deemed 
part  of  the  contract  with  Mr.  Rust>  and  would  have  pre- 
cluded them  from  any  further  recovery.  Their  only  re- 
course, if  they  had  any,  in  case  of  dissatisfaction  with  the 
order,  was  by  appeal  as  parties  aggrieved,  upon  the  theory 
that  they  had  an  equitable  lien  upon  the  trust  fund.  Walsh 
V.  Raymond,  68  Conn.  256,  20  AtL  464;  Gluck  &  Becker, 
Receivers,  sec  106.  The  contract  between  Mr.  Hayden  and 
Mr.  Frawley  and  the  receiver  was  conditional  in  this :  that 
in  case  the  allowance  made  by  the  supervising  court  should 
be  subsequently  reduced  they  would  abide  by  the  change,  not 
holding  Mr.  Rust  to  a  personal  liability  in  case  the  money 
should  not  theretofore  have  been  paid  by  him,  and  not  hold- 
ing the  money  to  his  loss  in  case  the  same  should  have  been 
so  paid.  That,  in  principle,  is  very  clearly  laid  down  in  the 
opinion  of  Hall,  J.,  in  the  case  above  cited.  Upon  the  same 
equitable  principles  that  govern  where  a  judgment  has  been 
reversed  after  payment  has  been  enforced,  payment  by  a  re- 
ceiver to  his  attorney  under  the  circimistances  of  this  case  is 
presimied  to  be  subject  to  the  order  not  being  disturbed  by 
due  course  of  law.  If  it  is  so  disturbed  by  a  reduction  in  the 
allowance,  a  cause  of  action  accrues  in  favor  of  the  receiver 
for  a  restoration  of  the  excessive  payment  The  implied 
promise,  upon  equitable  principles,  dates  from  the  time  the 
money  was  paid,  and  interest  should  be  figured  from  that 
date. 

Applying  the  foregoing  to  the  minor  conclusions  reached, 
the  receiver  is  liable  in  this  action  for  $524.26  and  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  the  time 
he  received  the  same,  which  is  fairly  fixed  in  the  findings  at 
July  30,  1895,  this  referring  to  the  conclusion  reached  in 
Appeal  No.  2.  In  addition,  he  having  received  from  the 
trust  fund  $7,427.82  as  compensation  for  his  personal  serv- 
ices, $11,144.02  on  account  of  the  legal  services  of  T.  F. 
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Frawley,  and  $4,962.02  on  account  of  the  legal  services  of 
his  counsel,  H.  H.  Hayden,  in  all  $23,523.86,  while  he  was 
entitled  to  receive  but  $5,000  for  his  personal  services  and 
$10,000  for  expenses  incurred  by  employing  legal  assistance, 
in  all  $15,000,  his  legal  representatives  are  liable  in  this  ac- 
tion to  restore  to  the  trust  fund,  at  the  suit  of  the  respond- 
ents, $8,523.86,  with  interest  from  December  30,  1897,  the 
time  the  excess  was  paid^  less  such  sum  as  should  be  allowed 
for  expenses  of  settling  his  account  since  December  30,  1897. 
No  proceedings  outside  of  this  action  need  be  resorted  to 
for  the  enforcement  of  the  equities  between  the  personal  rep- 
resentatives of  Mr.  Rust  and  those  of  Mr.  Frawley,  and  those 
of  Mr.  Hayden.  Upon  general*  principles  of  equity,  and  the 
statute,  sec.  2883,  Stats.  1898,  as  well,  they  can  be  finally 
adjusted  in  the  decree  to  be  entered  herein  under  the  direc- 
tions of  this  court    The  statute  provides  that : 

"Judgment  may  be  given  for  or  against  one  or  more  of 
several  defendants  and  it  may  determine  the  ultimate  rights 
of  the  parties  on  each  side,  as  between  themselves,  .  •  • 
and  may  grant  to  the  defendant  any  affirmative  relief  to 
which  he  may  be  entitled." 

It  follows  that  Mr.  Hayden  having  received  from  Mr. 
Rust  $4,952.02  while  he  was  entitled  to  receive  but  $2,500, 
his  representatives  are  liable  to  the  latter's  representatives 
for  the  excess  of  $2,452.02  and  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  December  30,  1897,  the  day 
the  same  was  paid. 

Mr.  T.  F.  Frawley,  having  received  from  Mr.  Rust  as  re- 
ceiver $11,144.02  while  he  was  entitled  to  but  $7,500,  the 
former's  legal  representatives  are  liable  to  the  latter's  for  the 
excess  of  $3,644.02  and  interest  thereon  from  the  date  the 
same  was  paid,  December  30,  1897. 

Ciomplete  equity  between  all  these  parties  demands  that  the 
judgment  in  favor  of  the  respondents,  representing  all  the 
creditors  participating  in  this  litigation,  entitled  to  the  bene- 
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fit  of  the  recovery  against  the  legal  representatives  of  K.  E. 
Rust,  shall  be  adjudged  a  lien  on  the  recovery  as  to  ^e  legal 
representatives  of  H.  H.  Hayden,  and  also  the  recovery  as  to. 
the  legal  representatives  of  T.  F.  Frawley,  after  applying  on 
such  recoveries  the  costs  that  may  be  allowed  to  such  legal 
representatives  respectively  in  the  court  below  as  hereafter 
directed. 

Some  additional  compensation,  under  familiar  principles, 
should  be  allowed  to  the  receiver  as  expenses  of  passing  his 
account^  notwithstanding  the  manner  adopted  in  doing  so. 
While  such  manner  placed  the  receiver  in  the  position  of  a 
litigating  defendant  in  the  action,  which,  xmder  the  peculiar 
circumstances  of  this  case,  not  liable  to  frequently  occur  we. 
should  hope,  we  hold  was  permissible  in  one  view  of  it  and 
approvable  in  another,  the  rights  of  the  receiver,  as  regards 
compensation  for  the  expenses  of  passing  his  account,  to  be 
paid  out  of  the  trust  fund,  of  course  cannot  be  prejudiced* 
If  the  conclusion  was  that  there  was  any  great  fault  upon 
the  part  of  Mr.  Rust  leading  to  this  new  litigation,  it  would 
be  competent  for  the  court  to  deny  him  the  usual  compensa- 
tion for  expenses  in  passing  the  account;  but  it  does  not 
Tot  on  the  contrary  the  unfounded  charges  made  against  the 
receiver  and  his  attorney  and  counsel,  which  have  led  to 
years  of  litigation  since  December  30,  1897,  renders  it  em- 
inently proper  that  the  creditors  represented  by  respondents 
should  bear  a  considerable  share  of  tiie  expenses  that  would 
otherwise  fall  on  Mr.  Rust's  estate.  The  case  as  to  the  ab- 
stract question  involved  is  substantially  the  same  as  would 
have  been  presented  to  the  judge  who  originally  settled  the 
account  if  he  had  set  aside  his  order  at  the  request  of  the 
creditors  and  gone  over  the  entire  matter  anew,  putting  the 
receiver  to  a  considerable  expense  in  that  regard.  In  such 
circumstances  there  would  not  be  any  question  but  that  the 
reasonable  expense  of  the  receiver  for  attorney's  and  counsePn 
fees  and  other  costs  would  be  allowable  to  him,  payable  out  of 
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flie  trust  fund.  Kot  only  allowable,  but  it  would  be  unjust 
not  to  allow  the  same.  Now  his  rights  in  that  regard  are  not 
changed  by  reason  of  the  peculiar  method  resorted  to  for  the 
accounting.  So  it  seems  that  some  reasonable  amount,  in 
view  of  all  the  circumstances,  should  be  allowed,  to  be  de- 
ducted from  the  liability  above  mentioned,  on  account  of  the 
additional  expenses  caused  to  the  personal  representatives  of 
Mr.  Rust  by  reason  of  the  renewed  controversy  over  his  ac- 
count. It  further  seems  best  that  there  should  be  no  fur- 
ther litigation  or  proceedings  in  order  to  determine  the  proper 
amount.  The  case  is  all  before  us.  It  can  be  seen  with  rea- 
sonable certainty,  as  well  here  as  anywhere,  what  sum  should 
be  allowed  under  all  the  circumstances.  Many  things  are  to 
be  considered  in  fixing  this  new  allowance, — ^many  things 
not  necessary  to  inscribe  in  this  opinion.  Of  course,  very 
much  of  the  expense  of  this  litigation  was  necessarily  borne 
by  other  parties.  Such  expenses  cannot  be  considered.  The 
expenses  of  those  who  represented  the  receiver  are  so  inter- 
woven with  those  of  other  defendants,  that  it  would  be  ex- 
tremely difficult,  if  not  impossible,  to  separate  them  with  any 
degree  of  definiteness  by  any  aid  that  could  be  given  to  this 
court  or  to  the  trial  court,  by  sworn  testimony  or  otherwisa 
The  matter  is  of  ST;ich  a  peculiar  character  that  the  best  that 
can  be  done  is  to  make  an  estimate  of  what  the  allowance 
should  be,  having  regard  to  what  was  reasonably  necessary 
fts  to  the  one  particular  interest  in  view  of  its  being  united 
with  many  others.  Probably  this  court  is  as  competent 
to  do  that  after  the  investigation  made  here  as  any  court 
can  be,  and,  having  power  to  do  so,  it  is  thought  best  not  to 
leave  anything  open  for  further  controversy.  We  have  con- 
cluded to  allow  the  personal  represeptatives  of  Mr.  Eust,  as 
reasonable  expenses  of  settling  the  receivership  account,  in 
proceedings  that  have  taken  place  in  respect  thereto  since 
December  80, 1897,  the  sum  of  $500  and  all  costs  that  might 
be  taxable  against  them  in  this  court  and  in  the  court  below, 
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such  sum  to  be  deducted  from  the  liability  to  the  respondents 
hereinbefore  mentioned. 

The  matter  of  costs  in  the  court  below  should  be  settled  by 
this  decision  so  as  to  avoid  any  difficulty  hereafter  in  that  re- 
gard. Testing  the  record  by  sec.  2920,  Stats.  1898,  after 
eliminating  the  interest  represented  by  the  personal  repre- 
sentatives of  R.  E.  Rust,  we  have  defendants  united  in  inter- 
est in  a  general  way,  but  substantially  not  so  united,  render- 
ing it  permissible,  and  under  the  circumstances  proper,  to 
allow  separate  bills  of  costs  where  separate  answers  were 
interposed,  and  directions  will  hereinafter  be  made  in  that 
regard.  The  rights  of  the  defendants  as'  to  that  may  be  re- 
strained by  the  court  to  an  amount  below  what  might  be 
taxed  by  the  fee  bill  in  the  discretion  of  the  court,  or  disal- 
lowed altogether  if  that  should  seem  best  in  a  case  like  this. 
Subd.  7,  sec.  2918,  Stats.  1898.  We  have  concluded  to  name 
a  sum  which  in  our  opinion  will  be  equitable  under  all  the 
circumstances  as  to  each  defendant  or  group  of  defendants 
entitled  to  a  separate  recovery  for  costs,  putting  the  same  at 
a  figure  which  we  have  determined  with  certainty  to  be  below 
the  amount  that  might  be  taxed  by  the  fee  bill,  thus  doing 
away  with  the  necessity  for  the  taxation  of  costs  in  the  court 
below,  and  at  the  same  time  awarding  to  each  one  of  the  de- 
fendants or  group  of  defendants  entitled  to  a  separate  bill  of 
costs,  an  equitable  amount. 

On  the  principles  above  stated  there  will  be  awarded  to 
the  personal  representatives  of  H.  H.  Hayden  for  costs  in  the 
court  below,  in  the  rendition  of  the  final  judgment,  $250. 
To  the  personal  representatives  of  D.  R.  Moon,  and  Fitch 
Gilbert,  George  T.  Thompson,  John  8.  Owen,  and  the  Chip- 
pewa  Valley  Bank,  as  parties  answering  together,  $250 ;  and 
to  the  personal  representatives  of  T.  F.  Frawley,  who  an- 
swered separately,  $250.  The  supplemental  and  separate 
answer  of  the  personal  representatives  of  D.  R,  Moon  is  not 
deemed  to  have  changed  the  situation  of  that  interest  as  the 
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same  became  fixed  by  Mr.  Moon's  having  joined  with  Pitch 
Crilbert  and  others  in  answering  to  the  complaint  during  his 
lifetime. 

We  have  next  to  consider  the  subject  of  costs  to  be  awarded 
in  this  court.  As  heretofore  suggested,  no  costs  will  be 
awarded  here  for  or  against  the  interests  represented  by  the 
personal  representatives  of  R.  E.  Eust  On  the  motion  to  dis- 
miss the  appeals,  because  of  the  peculiar  wording  of  the  no- 
tices by  which  they  were  taken,  it  seemed  necessary  to  hold 
that  the  jurisdiction  of  this  court  to  hear  the  matter  as  to 
each  of  the  appealing  defendants  depended  upon  whether 
each  had  complied  with  sec.  3052,  Stats.  1898,  by  giving  an 
undertaking  for  $250 ;  it  being  considered  that,  since  all  the 
appealing  defendants  having,  as  stated  in  the  notices  of  ap- 
peal, "severally  and  separately"  appealed,  each,  from  the 
standpoint  of  sec.  3052,  had  pending  in  this  court,  so  far  as 
the  notices  of  appeal  could  render  it  so,  a  separate  appeal. 
But  a  different  question  arises  as  regards  the  number  of  pre- 
vailing parties,  in  determining  whether  there  should  be  here 
separate  bills  of  costs,  and  if  so  how  many  such  bills.  There 
may  be,  as  it  seems,  several  appeals  under  see.  3052  in  a  case 
where  several  persons  united  in  interest  severally  appeal,  and 
yet  such  several  appeals,  when  disposed  of  in  this  court,  there 
being  really  but  one  interest  represented  by  the  several  de- 
fendants so  severally  appealing,  which  interest  prevails,  have 
but  one  prevailing  party  under  sec.  2949,  which  provides 
that,  "Costs  shall  be  allowed  in  the  supreme  court  irrespect- 
ive of  any  costs  taxed  in  the  case  in  the  court  below  to  the 
prevailing  party,"  etc.  The  term  "prevailing  party"  as  used 
in  that  section  evidently  refers,  not  so  much  to  the  person  as 
to  the  interest  represented.  The  language  of  the  statute  is 
peculiar  in  this:  it  indicates  that  the  costs  are  to  go  to  the 
prevailing  party,  not  to  the  prevailing  person.  The  word 
"party'^  is  used  in  a  plural  or  singular  sense  according  to  the 
person  or  persons  standing  for  the  particular  interest  in- 
Vol.  121—29 
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volved.  Thftt  is  in  hanno^7  with  the  decision  of  this  court 
in  Allis  V.  Meadow  8.  D.  Co.  67  Wis.  16,  29  N.  W.  543,  30 
N.  W.  800. 

Looking  at  the  various  groups  of  appealing  defendants  in 
the  light  of  what  we  have  said,  it  is  considered  that  there 
must  necessarily  be,  as  regards  the  appellants,  seven  prevail- 
ing parties  as  follows : 

1.  Chippewa  Valley  Bank  and  Oeorge  T.  Thompson. 

2.  Fitch  OUberi,  John  8.  Owen,  and  8.  O.  and  F.  H. 
'Moon  administrators  with  the  will  annexed  of  the  estate  of 
D.  R  Moon,  deceased. 

3.  Fitch  Gilbert  and  /.  T.  Barber. 

4.  Fitch  OUbert  and  Oeorge  T.  Thompson. 
6.  Fitch  OUbert. 

6.  John  8,  Owen. 

7.  Lydia  A.  Frawley,  executrix  of  the  last  will  of  T.  F. 
Frawley,  deceased,  and  A.  J.  Marsh  and  Daniel  McLeod, 
executors  of  the  last  will  of  H.  H.  Hayden,  deceased. 

Directions  must  be  given  as  r^ards  the  collection  of  these 
various  bills  of  costs  in  this  court  as  well  as  in  the  court 
below,  to  the  end  that  all  sums  for  costs  which  the  respond- 
ents may  be  required  to  pay  shall  be  reimbursed  to  them  out 
of  the  trust  fund  created  by  the  recovery  against  the  personal 
representatives  of  B.  E.  Bust  This  is  deemed  equitable  be- 
cause it  seems  that,  notwithstanding  the  disastrous  results 
to  respondents,  the  proceedings  for  the  reopening  of  the  re- 
ceivership account  were  instituted  in  good  faith  by  the  ac- 
tive creditors,  and  were  subsequently  carried  on  in  good 
faith  to  the  final  result,  and  that  all  creditors  not  personally 
active  in  the  matter  allowed  themselves  to  be  represented  by 
those  who  were.  Such  directions  must  be  given  in  regard 
to  this  matter  that  the  judgment  in  this  court  in  favor  of  the 
appellants,  and  the  judgments  in  the  court  below  in  their 
favor  as  well,  will,  until  paid,  oonstitute  equitable  liens 
upon  the  judgment  that  shall  be  rendered  in  favor  of  re- 
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spondents  against  the  legal  representatives  of  R.  E.  Eust, 
and  that  upon  the  payment  of  any  such  judgment  by  the  for- 
mer the  same  shall  be  regarded  as  kept  alive  m  favor  of  the 
respondents  paying  the  same,  with  the  equitable  lien  afore- 
said incident  thereto,  till  fully  discharged  by  the  discharge 
of  such  equitable  lien  through  the  payment  thereof  to  the  re- 
spondents out  of  the  trust  fund.  Such  further  directions 
must  here  be  given  as  regards  the  recoveries  for  costs  in  the 
court  below  in  favor  of  the  legal  representatives  of  H.  H. 
Hayden  and  the  legal  representatives  of  T.  F.  Frawley  re- 
spectively, that  such  recoveries  shall  be  used,  so  far  as  the 
same  will  go,  for  that  purpose,  in  reduction  of  the  recoveries 
against  them  respectively  in  favor  of  the  legal  representatives 
-of  R  E.  Eust. 

Such  further  directions  should  be  given  as  will,  so  far  as 
practicable,  render  further  controversy  respecting  any  mat- 
ter in  this  litigation,  even  as  regards  details  of  the  closing 
according  to  our  decision,  unnecessary. 

We  might  now  rest  from  further  labors  upon  writing  the 
mandate  of  the  court.  It  is  believed  that  every  question  ad- 
vanced by  counsel  upon  either  side,  that  coxdd  in  any  rea- 
sonable aspect  of  the  case  affect  the  final  result,  has  been  con- 
sidered and  our  conclusion  in  respect  thereto  stated,  with  rea- 
sons therefor.  Those  that  have  not  been  treated  directly, 
have  been  incidentally.  Yet,  because  of  the  importance  of 
the  principles  involved  and  the  great  length  of  this  opinion, 
a  brief  recapitulation  of  the  fundamental  errors  found  may 
be  helpful  in  understanding  the  decision,  in  future  cases. 
However  plain  many  of  the  principles  found  to  have  been 
violated  may  appear  here,  the  fact  that  to  the  learned  cir- 
cuit judge  and  the  eminent  counsel  for  the  respondents 
they  seemed  quite  different,  strongly  suggests  that  nothing 
should  be  left  undone  which  may  reasonably  be  done  that  will 
fortify  against  a  recurrence  of  such  errors.  The  remediless 
<son8equences  liable  to  flow  from  serious  misconceptions  of 
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legal  principles  are  well  illustrated  here.  It  stimulates  us 
to  put  up  all  the  guards  we  reasonably  can  to  avoid  such  hap- 
penings. This  court  can  correct  errors,  and  so  far  as  human 
wisdom  embodied  in  our  laws  has  designed  a  standard  for 
measuring,  in  money,  injurious  consequences  of  wrongs  to 
person,  character,  or  estate,  can  redress  them  or  open  the 
way  therefor;  but  no  vindication  which  this  or  any  other 
human  tribunal  can  afford  can  redress  still  other  injuries 
which  may  weigh  down  men's  souls  in  spite  of  any  legal  vin- 
dication. That  situation  is  peculiarly  impressive  in  this  case 
when  we  note,  as  has  been  before  indicated,  that  all  the  sig- 
nificant figures  concerned,  that  were  so  condemned  by  the 
judgment  appealed  from,  have  passed  from  imder  the  cloud 
only  to  cross  the  Dark  Eiver  that  is  never  recrossed,  and 
must  take  such  vindication  as  the  court  can  afford  at  the 
hands  of  their  legal  representatives. 

Here,  as  we  view  the  matter,  are  the  fundamental  mistakes 
that  were  committed  in  this  case: 

1.  In  assuming  that,  because  Mr,  Hayden  severed  his  con- 
nection with  the  insolvent  corporation  to  be  active  in  com- 
mencing the  receivership  action,  an  ulterior  motive  on  his- 
part  was  to  be  presumed,  and  that  such  conduct,  in  connec- 
tion with  other  circumstances  happening  before  such  com- 
mencement, and  others  subsequent  thereto  not  evidencing 
bad  intent,  warranted  holding  that  prior  to  such  commence- 
ment a  fraudulent  agreement  was  formed  to  misappropriate 
the  assets  of  the  insolvent,  and  viewing  the  transactions 
which  thereafter  occurred  from  that  standpoint. 

2.  In  finding,  contrary  to  the  undisputed  evidence,  that 
the  receiver  did  not,  prior  to  endeavor  to  save  something  out 
of  the  Ashville  bonds  by  the  use  of  his  own  means,  obtain 
the  court's  refusal  to  allow  him  to  use  receivership  money  in 
the  matter. 

3.  In  finding,  in  effect,  that  the  receiver  realized  a  profit 
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from  the  Asheville  matter,  when  the  evidence  was  clear  that 
he  was  a  loser  to  a  large  amomit. 

4.  In  finding  that  the  receiver  fraudulently  concealed  the 
fact  that  $3,500  of  Asheville  bonds  belonged  to  the  trust 
fund,  when  the  evidence  is  to  the  effect  that  there  were  but 
$2,500  of  such  bonds  that  he  ever  possessed  or  knew  about, 
and  is  reasonably  clear  that  the  insolvent  did  not  control  the 
additional  $1,000  of  bonds  after  the  day  they  were  issued,  if 
at  all. 

5.  In  assuming  that,  in  a  judicial  administration  of  the 
property  of  an  insolvent  corporation  for  the  benefit  of  its 
creditors,  secured  creditors  have  no  standing  as  regards  a  dis- 
tribution of  the  assets  except  upon  a  basis  of  their  claims, 
less  the  value  of  their  securities. 

6.  In  assuming  that  a  receiver,  even  with  the  approval  of 
his  court,  cannot  rightfully  incur  expense  in  the  enforcement 
of  contract  liabilities  in  which  he  possesses  only  an  equity, 
there  being  no  reasonable  ground  to  expect  any  money  can 
be  realized  therefrom  that  will  inure  to  the  direct  benefit  of 
general  creditors. 

7.  In  assuming  that,  if  a  receiver  incurs  any  expense  in 
respect  to  any  such  equity  without  being  so  directed  by  his 
court,  his  action  is  necessarily  wrongful  and  probably  fraud- 
ulent. 

8.  In  assuming  that  a  receiver  has  no  right,  even  with 
the  approval  of  his  court,  to  complete  unfinished  contracts 
of  the  insolvent  where  the  amounts  to  be  realized  therefrom 
have  been  hypothecated,  unless  he  has  reasonable  ground  to 
expect  something  will  be  realized  therefrom  for  the  direct 
benefit  of  general  creditors. 

9.  In  assuming  that  legal  services  by  the  receiver's  attor- 
ney, in  collecting  hypothecated  accounts,  must  necessarily  bo 
deemed  to  have  been  rendered  for  the  holders  thereof. 

10.  In  making  such  assumption  notwithstanding  the  un- 
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disputed  evidence  that  the  servioes  of  the  attorney  weie  per- 
formed for  the  receiver. 

11.  In  assuming  that^  in  case  of  a  receivership  and  the 
existence  of  hypothecations  made  by  tiie  insolvent  before  the 
commencement  of  the  administration  suit,  the  validity  of 
which  is  not  in  dispute,  the  interests  of  the  secured  parties 
are  adverse  to  those  of  general  creditors,  so  that  the  attorney 
for  the  receiver,  in  performing  any  service  for  the  former  b& 
to  filing  the  proper  proof  in  the  receivership  matter,  of  their 
claims  against  the  insolvent,  necessarily  acts  inconsistently 
with  his  employment  by  the  receiver. 

13.  In  assuming  that  an  attorney  for  a  receiver  should 
keep  an  itemized  account ;  not  relying  upon  the  court  to  make 
a  proper  allowance  for  his  services  at  the  dose  of  the  re- 
ceivership. 

13.  In  assuming,  because  the  receiver's  attorney  made- 
charges  upon  his  books  to  his  employer  for  some  services  ren- 
dered, they  must  represent  the  extent  of  his  services;  and 
that  the  compensation  awarded  him,  so  far  as  necessary  to 
balance  such  charges,  was  necessarily  fixed  according  thereto ; 
and  that  all  compensation  awarded  in  excess  of  such  charges, 
or  of  the  reasonable  value  of  such  services,  where  the  charges 
greatly  exceeded  it,  was  excessive  and  fraudulently  obtained^ 
though  the  undisputed  evidence  was  that  no  attempt  was 
made  to  keep  a  strict  account  of  the  services  rendered,  that 
the  charges  were  not  made  with  a  view  to  obtaining  compen* 
sation  according  thereto,  and  that  they  were  never  presented 
or  intended  to  be  presented  to  the  court 

14.  In  assuming  that  a  pledge  of  real  property  as  security, 
not  constituting  a  mortgage  at  law,  is  of  no  validity  and  can- 
not form  a  sufficient  consideration  for  a  valid  mortgage 
carrying  out  the  intention  of  the  parties  to  the  pledge,  the 
property  in  the  meantime  having  become  impressed  with  a 
trust  for  general  creditors. 

16.  In  predicating  findings  against  defendants  upon  un- 
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sworn  Btatemeiits  of  their  agent  respecting  matters  outside 
the  scope  of  his  agency. 

16.  In  violating  the  rule  that  the  fair  testimony  of  an  in- 
terested witness,  not  impaired  by  any  other  testimony  or  cir- 
cumstance, should  be  deemed  controlling. 

17.  In  assuming  that  a  reference  of  a  receiver's  account 
to  take  evidence  in  respect  thereto  and  report  the  same  with 
conclusions  for  the  assistance  of  the  presiding  judge  in  set- 
tling such  account,  is  governed  by  the  statute  and  rules  of 
court  in  respect  to  trials  of  actions  before  referees. 

There  are  very  many  other  errors  which  have  been  treated, 
but  those  specially  mentioned  caused  the  court  below  to  view 
the  conduct  of  the  parties  charged  from  a  radically  erroneous 
standpoint.  Looking  through  such  a  veil  of  misconceptions, 
very  many  of  the  ordinary  transactions  that  must  necessarily 
occur  in  the  judicial  administration  of  a  large  property,  of 
the  character  of  the  one  in  question,  were  supposed  to  be 
glaring  evidences  of  fraud. 

Now  we  will  dose  this  case,  satisfied  that  justice  will  be 
done  so  far  as  it  is  given  to  us  here  to  discover  it.  Satisfied, 
too,  that  no  greater  wrong  appears  anywhere  in  the  record 
upon  appellants'  part  than  negligence  at  one  or  two  points, 
and  some  indiscretion  in  the  proceedings  of  December  30, 
1897.  We  have  been  able  to  discover  nothing  that  should 
reflect  upon  the  professional,  the  business,  or  the  official  in- 
t^rity  of  any  one  concerned  in  this  litigation ;  nothing  to  in- 
dicate bad  faith  in  the  conduct  of  any  one  concerned  with 
the  receivership,  nor  to  indicate  but  that  the  proceedings  on 
the  part  of  the  creditors  and  those  acting  for  them  since  De- 
cember 80,  1897,  have  been  characterized  by  the  utmost  good 
faith.  The  judgment  pronounced  will  be  shaped  in  har- 
mony with  that  view.  It  is  hoped  that  we  may  be  able  to  so 
plainly  direct  the  course  to  be  taken  in  such  proceedings  as 
may  be  necessary  to  dose  up  this  matter,  that  neither  party 
will  need  to  make  any  further  application  to  this  court 
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The  deaths  of  Mr.  Hayden,  Mr.  Frawley  and  Mr.  W.  A. 
Rust,  the  latter  being  one  of  the  executors,  as  indicated,  of 
the  last  win  of  Ralph  E.  Rust,  having  occurred  since  the  cause 
was  removed  to  this  courts  and  due  proceedings  having  been 
taken  to  continue  the  action  notwithstanding,  by  the  substitu- 
tion, for  Mr.  Hayden,  of  A.  J.  Marsh  and  Daniel  McLeod  in 
their  capacity  as  executors  of  his  last  will,  the  substitution, 
for  Mr.  Frawley,  of  Lydia  A.  Frawley  in  her  capacity  as  ex- 
ecutrix pf  his  last  will,  and  the  substitution  of  T.  W.  OUr 
Christ  as  ex^utor  of  the  last  will  of  Ralph  E.  Rust  in  place 
of  W.  A.  Rust,  deceased, — the  judgments  here  and  in  the 
court  below  wiU  be  pronounced,  using  the  names  of  the  ex- 
isting legal  representatives  of  deceased  parties. 

By  the  Court. — ^Those  parts  of  the  judgment  appealed 
from  by  the  several  appellants  are  reversed,  that  is  to  say: 

1.  That  against  John  8.  Owen  for  $182.94. 

2.  That  against  Fitch  Gilbert  for  $119.58. 

3.  That  against  FUch  Gilbert,  Oeorge  T.  Thompson,  and 
William  A.  and  Aloney  J.  Rust  as  executors  of  the  last  will 
of  Ralph  E.  Rust,  deceased,  for  $13,400.36. 

4.  That  against  Fitch  Gilbert,  John  S,  Owen,  William  A. 
and  Aloney  J.  Rust  as  executors  as  aforesaid,  and  Simon  0, 
and  Frank  H,  Moon  as  administrators  with  the  will  annexed 
of  the  estate  of  D.  R.  Moon,  deceased,  for  $3,536.02. 

5.  That  against  the  Chippewa  Valley  Bank,  George  T. 
Thompson,  and  W.  A.  and  Aloney  J,  Rust  as  executors  afore- 
said, for  $891.50. 

6.  That  against  Fitch  Gilbert  and  Jam^  T.  Barber,  and 
William  A.  and  Aloney  J.  Rust  as  executors,  as  aforesaid, 
for  $1,196.68. 

7.  That  against  the  Chippewa  Y alley  Bank  and  William 
A.  and  Aloney  J.  Rust  as  executors  aforesaid,  for  $226.54. 

8.  That  against  William  A.  and  Aloney  J.  Rust  as  execu- 
tors aforesaid,  for  $1,395.67. 
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9.  That  against  T.  F.  Frawley,  H.  H.  Hayden  and  W.  A. 
and  Aloney  J.  Rust  as  executors  aforesaid,  for  $29,071.91. 

10.  That  against  all  the  parties  named  for  $798.91  costs. 

11.  That  vacating  the  ex  parte  orders  entered  prior  to  De- 
cember 31,  1897,  except  those  of  December  30,  1897,  and  the 
one  authorizing  the  charging  off  of  the  account  against  the 
receiver  and  others,  of  $524.26. 

12.  That  modifying  the  receiver's  account  as  settled  by 
the  order  of  December  30,  1897,  except  as  the  account  so 
originally  settled  is  modified  by  this  decision. 

13.  All  other  portions  of  the  judgment  inconsistent  with 
those  above  specially  mentioned. 

The  circuit  court  from  which  the  cause  was  removed  to 
this  court  is  directed,  inunediately  upon  the  return  of  the 
record  to  that  court,  and  upon  due  application  therefor,  to 
^nter  an  amended  judgment  containing  that  portion  of  the 
judgment  as  at  first  entered,  not  disturbed  by  this  decision, 
and  the  following: 

1.  Awarding  to  the  plaintiffs  against  T.  W.  Gilchrist  and 
A.  J.  Rust  as  executors  of  the  last  will  of  Ralph  E.  Rust, 
deceased,  judgment  for  $9,048.12  with  interest  at  the  rate 
of  six  per  cent,  per  annum  on  $524.26  from  July  30,  1896, 
and  on  $8,523.86  from  December  30,  1897,  to  the  date  of 
this  decision,  -^pril  19,  1904, — ^less  the  sum  of  $500,  al- 
lowed in  addition  to  costs  that  might  be  taxed  as  regards  the 
receivership  interest,  for  expenses  incurred  by  that  interest 
in  the  adjustment  of  the  receivership  account  since  Decem- 
ber 30,  1897,  and  less  the  further  sum  of  $500  applied  to  the 
payment  of  costs  allowed  to  the  legal  representatives  of  H.  H. 
Hayden  and  those  of  T.  F.  Frawley,  and  paid  by  deducting 
the  same  from  the  liabilities  of  said  legal  representatives  to 
the  legal  representatives  of  Ralph  E.  Rust, — ^leaving  the  total 
sum  to  be  recovered  by  the  plaintiffs  against  the  legal  repre- 
sentatives of  Ralph  E.  Rust,  as  of  the  19th  day  of  April, 
1904,  $11,634.32. 
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2.  Awarding  to  T.  W.  Gilchrist  and  Aloney  J.  Bust,  de- 
fendantSy  in  their  capacity  as  legal  representatives  aforesaid^ 
against  A.  J.  Marsh  and  Daniel  McLeod,  in  their  capacity 
as  executors  of  the  last  will  of  H.  H.  Hayden,  deceased, 
judgment  for  $2,452.02,  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum  from  December  30, 1897,  to  the  date 
of  this  decision  aforesaid,  less  $250  allowed  to  the  Hayden 
interest  for  costs  against  the  plaintiffs,  making  the  total  sum 
of  $3,153.82. 

3.  Awarding  to  T.  T7.  Oilchrist  and  Aloney  J.  Bust,  de- 
fendants, in  their  capacity  as  executors  aforesaid,  against 
Lydia  A.  Frawley,  defendant,  as  executrix  of  the  last  will 
of  T.  E.  Erawley,  deceased,  judgment  for  $3,644.02,  with 
interest  thereon  from  December  30,  1897,  at  the  rate  of  six 
per  cent,  per  annum,  to  the  date  of  this  decision,  as  afore- 
said, less  $250  allowed  to  the  Erawley  interest  against  the- 
plaintiffs  for  costs,  making  $4,807.48. 

4.  Awarding  to  Lydia  A,  Frawley,  defendant,  in  her  ca- 
pacity as  executrix,  aforesaid,  against  the  plaintiffs,  judg- 
ment for  $250  as  costs  in  the  circuit  court,  the  same  to  be 
deemed  discharged  as  soon  as  entered,  by  the  credit  of  $250 
to  such  interest  as  between  the  legal  representatives  of  T.  F. 
Frawley  and  the  legal  representatives  of  Ralph  E.  Rust,  and 
a  like  credit  to  the  latter  as  between  them  and  the  plaintiffs, 
as  heretofore  indicated. 

5.  Awarding  to  A.  J.  Marsh  and  Daniel  McLeod,  defend- 
ants, in  their  capacity  as  executors  aforesaid,  a  judgment  for 
$250  costs  in  the  circuit  court  against  the  plaintiffs,  the  same 
to  be  deemed  canceled  as  soon  as  rendered,  by  the  credit  of 
$250  given  to  such  executors  as  between  themselves  and  the 
legal  representatives  of  Ralph  E.  Rust,  deceased,  and  a  credit 
of  a  like  amount  to  the  latter  as  between  them  and  the  plaint-, 
iffs  as  before  indicated. 

6.  Awarding  4x)  defendants  Pitch  Qilhert,  John  8.  Owen,. 
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and  Simon  0.  and  Frank  H.  Moon  as  administrators  with 
the  will  annexed  of  the  estate  of  D.  B.  Moon,  deceased, 
Oeorge  T.  Thompson,  and  the  Chippewa  Valley  Bank,  against 
the  plaintiffs,  $250  as  costs. 

7.  Providing  that  the  judgment,  in  the  whole,  shall  be 
deemed  entered  as  of  the  date  of  this  decision,  April  19, 
1904,  aforesaid,  to  the  end  that  interest  on  the  recoveries 
shall  run  from  that  time. 

8.  Providing  that  the  recovery  for  costs  in  favor  of  Fitch 
Oilbert  and  his  associates  in  the  circuit  court,  and  all  judg- 
ments for  costs  rendered  against  the  respondents  in  this 
court,  shall  be  liens  on  the  judgment  in  their  favor  as  plaint- 
iffs in  the  circuit  court,  against  the  legal  representatives  of 
Ralph  E.  Rust,  deceased,  such  liens  to  continue  till  such  judg- 
ments for  costs  shall  have  been  paid  to  the  judgment  creditors- 
respectively,  and,  if  paid  by  the  plaintiffs,  till  they  shall  have 
been  reimbursed  for  their  outlay  in  that  regard  out  of  the 
proceeds  of  the  encumbered  judgment  in  their  favor. 

ITo  costs  are  to  be  taxed  against  the  legal  representatives 
of  Ralph  E.  Rust  in  the  circuit  court, — any  sum  which  might 
be  equitably,  under  ordinary  conditions,  taxable  against 
them,  to  be  deemed  offset  by  legitimate  claims  for  expenses 
of  settling  the  receivership  accoimt  in  addition  to  the  $500 
awarded  as  aforesaid. 

Separate  judgments  for  costs  are  awarded  in  this  court  to 
the  appellants  against  the  respondents  as  follows: 

1.  Chippewa  Valley  Bank  and  George  T.  Thompson; 

2.  Fitch  Oilbert,  John  8.  Owen,  and  Sumner  0.  and 
Frank  H.  Moon  as  administrators  with  the  will  annexed  of 
the  estate  of  D.  R.  Moon,  deceased ; 

3.  Fitch  Oilbert  and  James  T,  Barber; 

4.  Fitch  Oilbert  and  Oeorge  T.  Thompson; 

5.  Fitch  Oilbert; 

6.  John  S.  Owen; 


460  SUPREME  COURT  OF  WISCONSIN.      [June 

Harrlgan  y.  Gilchrist,  121  Wis.  127. 

7.  Lydia  A.  Frawley  as  executrix  of  ^e  last  will  of  T.  F. 
Frawley,  deceased^  and  A,  J.  Marsh  -and  Daniel  McLeod,  as 
executors  of  the  last  will  of  H.  H.  Hayden,  deceased ; — 

Each  of  said  several  prevailing  parties,  seven  in  number, 
to  have  taxed  in  his  or  their  favor  attorneys  fees  and  one 
eighth  of  a  full  biU  of  costs  exclusive  of  fees  taxable  under 
sec.  2949,  Stats.  1898. 

The  respondents  moved  for  a  rehearing  as  to  each  of  the 
separate  appeals.  The  follov7ing  opinion  was  filed  June  10, 
1904: 

Marshall,  J.  No  new  question  is  presented  now  for  con- 
sideration, or  reason  given  why  the  result  heretofore  reached 
is  not  right,  that  has  not  been  thought  of  and  disapproved. 

We  are  urged  to  at  least  make  such  modification  of  the 
mandate  as  to  direct  the  trial  court  "to  allow  to  the  active 
creditors  reimbursement  out  of  the  proceeds  of  the  judgment 
rendered  in  their  favor  for  all  reasonable  expenses  which  may 
have  been  incurred  in  the  prosecution  of  these  proceedings 
which  have  resulted  in  the  obtaining  of  such  judgment" 
That  is  a  subject  not  necessarily  involved  in  the  decision  of 
any  question  raised  by  the  appeal.  Just  how  a  trust  fund, 
brought  under  the  control  of  a  trial  court  by  the  execution  of 
a  judgment  rendered  pursuant  to  a  mandate  of  this  court, 
shall  be  administered  for  the  benefit  of  those  entitled  thereto, 
is  not  ordinarily  made  a  part  of  the  decision  here.  Ordinar- 
ily the  mere  execution  of  any  judgment  in  the  trial  court  ren- 
dered pursuant  to  the  mandate  of  this  court  is  within  the  ad- 
ministrative function  of  the  former,  subject  to  review  here  in 
case  of  error ;  though  it  is  proper  to  suggest,  or  in  some  cir- 
cumstances to  direct,  what  course  shall  be  pursued.  Prob- 
ably a  direction  in  the  matter  suggested  by  counsel  for  re- 
spondents in  addition  to  what  is  contained  in  the  former 
mandate,  may  expedite  the  speedy  distribution  of  the  trust 
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fund  and  final  closing  up  of  the  whoje  matter,  which  is  "a 
consummation  devoutly  to  be  wished."  Such  mandate  may 
be  considered  amended  so  as  to  direct  that  the  judgment  to 
be  rendered  in  respondents'  favor  shall  provide  that  the  re- 
covery of  the  legal  representatives  of  R.  E.  Rust  shall  be  into' 
the  hands  of  the  clerk  of  the  circuit  court  for  the  benefit  of 
all  the  creditors  whose  cla^S  are  established  by  the  judg- 
ment, after  the  extinguishment  of  the  liens  for  costs  thereon 
and  the  payment  of  the  counsel  fees  and  other  expenses  of 
the  active  creditors  in  recovering  and  administering  the 
fund,  so  far  as  the  same  are  deemed  reasonable,  the  amount 
for  such  counsel  fees  and  expenses  to  be  fixed  and  allowed  at 
$1,000;  that  the  residue  left  after  the  extinguishment  of 
such  lien  and  the  payment  of  such  $1,000  shall  be  under  the 
direction  of  the  court  paid  pro  rata  to  all  the  creditors  whose 
claims  are  established  as  aforesaid. 

A  mere  review  of  the  decision  of  December  30,  1897,  as 
to  the  compensation  and  expenses  of  the  receiver,  could  doubt- 
less have  been  secured  by  a  small  outlay  as  compared  with 
the  large  amount  required  to  pay  all  the  expense  incurred  by 
the  necessity  created  by  respondents  of  trying  the  multitude 
of  issues  presented  to  the  court  for  adjudication  which  have 
been  found,  in  the  main,  to  be  without  merit  as  regards  their 
contentions. 

By  the  Court. — ^The  former  mandate  is  amended  as  above 
indicated,  and  the  several  motions  for  a  rehearing  are  denied 
with  $25  costs  in  favor  of  each  prevailing  appellant  men- 
tioned in  the  former  opinion. 
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Abnold,  Appellant^  vs.  RakbalLi  imp.,  Respondent 

January  19— April  19, 1904. 

Deeds:  Taking  title  in  name  of  third  person:  Assumption  of  mort- 
gage by  grantee:  Liability  of  real  purcTuuers:  Trusts. 

1.  An  agreement  by  the  purchaser  of  land  to  assume  and  pay  a 
mortgage  thereon  given  by  the  vendor  must,  in  order  to  be 
valid,  be  express.  It  cannot  arise  from  any  mere  implication 
or  legal  imputation. 

:2.  At  the  request  of  the  purchasers  of  land,  it  was  conveyed  by 
the  vendor  to  a  third  person,  and  by  the  terms  of  the  deed  the 
grantee  assumed  a  mortgage  on  the  lan4  as  a  part  of  the  pur- 
chase price.  Said  grantee,  in  fact,  took  title  merely  as  an  ac- 
commodation to  the  real  purchasers,  and  afterwards  conveyed 
to  another  at  their  request  There  being  no  evidence  of  an 
express  promise  by  such  purchasers  to  pay  the  mortgage  debt* 
there  could  be  no  implied  promise  upon  which  the  mortgagee 
could  sue.  Their  implied  promise,  if  any,  would  be  merely  to 
pay  the  purchase  price  to  the  vendor. 

S.  Under  sec.  2077,  Stats.  1898.  providing  that  no  trust  results  in 
such  a  case,  but  that  absolute  title  vests  in  the  grantee  except 
as  against  creditors,  the  purchasers  cannot  be  held  to  be  the 
real  grantees  so  as  to  be  bound  by  the  declaration  in  the  deed 
that  the  grantee  assumed  the  mortgage. 

•4.  Upon  a  conveyance  of  land  to  a  trustee,  not  naming  the  bene- 
ficiaries, but  vesting  the  legal  title  in  him,  the  beneficiaries 
are  not  liable  for  any  part  of  the  purchase  price  upon  the  trus- 
tee's promise  to  pay. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

In  1895  one  Gray  traded  real  estate  with  one  Bird.  The 
latter  deeded  the  premises  conveyed  by  him,  at  tie  request 
of  Gray,  to  one  Grady,  inserting  in  the  deed  the  usual  excep- 
tion from  covenants  of  warranty  of  an  existing  mortgage  of 
$1,500,  as  to  which  it  was  declared,  "Which  the  second  party 
assumes  as  part  of  the  purchase  price.''  The  taking  of  title 
by  Grady  was  as  an  accommodation  to  Gray,  and  the  land 
was  afterwards  conveyed  by  Grady  to  another  at  Gray's  re- 
•guest     The  claim  of  the  plaintiff  is  that  at  this  time- Gray 
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promised  Bird,  as  a  part  of  the  consideration  of  transfer,  that 
he  and  the  respondent  Byron  T.  Randall,  who  was  interested 
with  him  in  the  transfer,  would  assume  and  pay  the  $1,500 
mortgage.  The  mortgage  in  question  was  executed  by  Bird 
and  wife  to  one  William  Schimmel.  The  latter  commenced 
foreclosure  of  that  mortgage  a  few  months  afterward  against 
Bird  and  wife.  On  July  6,  1896,  judgment  was  rendered 
for  foreclosure,  and  directing  personal  judgment  for  de- 
ficiency against  Jennie  C.  Bird  and  Charles  H.  Bird.  A 
foreclosure  and  sale  was  had  in  October,  1897,  the  net  pro- 
ceeds of  which  above  costs  were  $310.24.  Upon  report  of 
that  sale  personal  judgment  was  entered  against  Jennie  C. 
Bird  and  Charles  H.  Bird  for  $1,682.78  on  November  9, 
1897.  On  November  28,  1899,  William  Schimmel,  the 
plaintiflF,  executed  a  formal  assignment,  whereby  he  sold,  as- 
signed, and  set  over  the  said  judgment,  ''and  all  claims  and 
choses  in  action  against  said  parties,"  to  one  Rudolph  W. 
Schimmel.  On  September  14,  1900,  Rudolph  Schimmel,  in 
consideration  of  the  sum  of  $350,  which  was  in  fact  paid 
him,  executed,  under  seal,  a  satisfaction  piece  in  which  he 
declared  that  "I  do  hereby  acknowledge  payment  and  satis- 
faction of  and  do  hereby  release  said  defendants  Jennie  C. 
Bird  and  Charles  H.  Bird  from  said  judgments."  On  March 
26,  1901,  Rudolph  W.  Schimmel  executed,  under  seal,  an 
instrument  whereby  he  declared  that  he  did  thereby  sell, 
assign,  and  set  over  unto  Mette  L.  Arnold  the  indebtedness 
and  deficiency  existing  and  certain  promissory  notes  made 
by  Jennie  C.  Bird  and  Charles  H.  Bird  (the  mortgage  notes), 
"and  also  the  assumption  and  liability  thereon  of  Thomas 
Grady  and  Byron  T.  Randall  and  Thomas  Gray,  and  the  de- 
ficiency judgment  from  them  after  such  foreclosure."  In 
1896  William  Schimmel  had  sued  Grady  upon  his  assump- 
tion of  this  indebtedness,  and  realized  out  of  certain  attached 
property  $103.46. 

The  present  action  is  at  law,  alleging  that  the  purchasers 
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of  the  mortgaged  premises  from  Bird  were  Gray  and  Ran- 
dall, that  said  purchasers  expressly  assumed  and  agreed  to 
pay  the  mortgage  indebtedness,  and  demanding  recovery  of 
the  amount  due.  The  court  found  substantially  the  facts 
above  stated,  and  also  that  Gray,  acting  for  himself  and 
Randall,  made  this  trade;  that  the  deed  to  Grady  was  for 
them,  and  without  his  knowledge  and  consent,  except  that  he 
had  generally  consented  that  his  name  might  be  used  for 
such  purposes ;  that  Gray  agreed  that  the  purchasers  would, 
as  part  of  the  consideration,  assume  the  payment  of  said 
mortgage  indebtedness,  and  that  Thomas  Gray,  on  his  own 
behalf  and  on  behalf  of  said  Byron  T.  Randall,  as  part  con- 
sideration, assumed  the  payment  of  said  mortgage  and  taxes ; 
that  Randall  never  personally  made  any  promise  to  pay  it, 
but  that  he  received  into  his  possession  the  deed  running  to 
Grady,  with  knowledge  of  its  contents. 

As  conclusions  of  law  the  court  found  that  Gray  and  Ran- 
dall  became  personally  liable  for  the  mortgage  indebtedness, 
but  that  the  release  and  satisfaction  executed  by  Rudolph  W. 
Schimmel  was  effective  to  release  the  entire  judgment  and 
the  indebtedness  evidenced  thereby,  not  only  as  against  Bird, 
but  as  against  all  others  liable  for  the  same  indebtedness. 
Accordingly  judgment  dismissing  the  complaint  was  entered, 
from  which  the  plaintiff  brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Arnold  &  Arnold  and  Wm.  M.  Steele. 

A.  C.  Titus,  for  the  respondent. 

The  following  opinion  was  filed  February  2,  1904: 

Dodge,  J.  The  conclusion  of  the  trial  court  that  the  writ- 
ten and  sealed  satisfaction  of  the  judgment  against  Mr.  and 
Mrs.  Bird  released  any  liability  for  the  same  debt  resting 
upon  Gray  and  Randall  is  vehemently  assailed,  and  wo  con- 
fess to  much  doubt  whether  it  could  be  sustained.  If  Gray 
and  Randall  had  validly  assumed  that  indebtedness,  they  had 
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become  the  principal  debtors,  and  Mr.  and  Mrs.  Bird  mere 
sureties.  Stites  v.  Thompson,  98  Wis.  329,  73  N.  W.  744. 
That  the  release  of  a  surety  upon  only  partial  payment  dis- 
charges the  entire  debt  as  against  the  principal  is  a  proposi- 
tion which,  to  say  the  best  for  it,  is  involved  in  too  much 
doubt  to  be  readily  accepted.  We  shall  not,  however,  deem 
necessary  decision  of  such  question,  for  we  have  reached  the 
conclusion  that  the  judgment  is  right  on  other  grounds. 

The  court  has  found,  in  eflFect,  that  Gray  was  agent  for 
appellant,  Randall;  that  they  together  were  the  "purchasers'* 
of  the  mortgaged  premises  from  Bird,  and  that  Grady  had 
no  interest  in  or  relation  to  it  except  that  the  land  was  con-r 
veyed  to  him  in  name,  pursuent  to  a  custom  of  Gray's  to 
which  he  had  assented,  it  being  tacitly  understood  that  he 
would  convey  the  land  at  Gray's  request  To  this  extent  we 
shall  find  it  unnecessary  to  question  the  findings,  though 
quite  vigorously  assailed  by  respondents.  All  this,  however, 
would  not  support  any  conclusion  of  law  that  Randall  had 
agreed  to  pay  Bird's  mortgage  debt  to  William  Schimmel. 
Such  agreement,  to  be  valid,  must  have  been  express.  It 
could  not  arise  from  any  mere  implication  or  legal  imputa- 
tion. Tanguay  v.  Feltliousen,  45  Wis.  30 ;  Electric  A.  Co.  v. 
United  States  F.  &  G.  Co.  110  Wis.  434,  85  N.  W.  648.  But 
the  court  found  ostensibly  as  a  fact  that  "Gray,  on  his  own 
behalf  and  on  behalf  of  said  Byron  T.  Randall,  as  part  of 
the  consideration,  assumed  the  payment  of  said  mortgage  and 
taxes."  This  finding,  if  it  mean^  that  Gray  in  express  words 
so  agreed,  might  Well  support  Randall's  liability,  the  agency 
being  established.  The  respondents,  however,  challenge  this 
finding  by  an  exception,  and  have  brought  up  all  the  evidence 
by  bill  of  exceptions.  Examination  of  that  evidence  discloses 
that  only  Gray  and  Charles  H.  Bird  were  in  any  wise  con- 
nected with  the  making  of  the  bargain  or  testify  with  refer- 
ence to  it.  Nowhere  in  the  testimony  of  either  is  any  state- 
ment made  that  Gray  at  any  time  said  that  he  or  he  and 
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Randall  would  assume.  The  nearest  approach  thereto  is  the 
statement  of  Bird  that  he  told  Gray  that  the  mortgage  must 
be  assumed  He  does  not  say  by  whom,  but  in  that  conneo- 
tion  declares  that  he  insisted  on  having  an  agreement  to  as- 
sume put  in  the  deed,  and  that  he  either  wtote  it  in  himself 
or  had  it  done  at  his  direction.  The  only  time  he  attempts 
to  state  the  person  who  was  to  assume  he  describes  him  as  the 
"grantee"  in  the  deed.  He  also  declares  that  he  knew  whom 
the  deed  was  to  run  to,  namely,  Grady,  and  he  made  some 
inquiry  as  to  Grady's  responsibility.  Neither  of  these  two 
witnesses,  though  evidently  favoring  the  plaintiff  to  the  ut- 
most, suggest  any  understanding  that  Gray  made  any  prom- 
ise^  or  that  either  had  any  understanding,  that  any  one  except 
the  grantee  in  the  deed,  Grady,  was  to  assume  this  debt.  Of 
course,  if  Bird  chose  to  be  satisfied  with  an  assumption  by 
Grady,  or  even  if  he  was  induced  to  be  so  satisfied  by  con- 
ceahnent  of  the  true  purchaser,  or  even  by  fraud,  the  mortr 
gagee,  Schimmel,  or  his  assigns,  could  have  no  ground  of  com- 
plaint He  was  no  party  to  the  transaction,  and  his  situation 
was  in  no  wise  changed  in  reliance  upon  it.  He  is  the  merely 
accidental  beneficiary  of  whatever  agreement  Bird  did  in 
fact  make.  We  can  find  no  evidence  of  any  agreement  for 
payment  of  this  mortgage  debt,  except  that  written  in  the 
deed,  to  the  effect  that  Grady  should  do  so.  Plaintiff's  as- 
signor has  adopted  that  agreement,  sued  and  recovered  judg- 
ment against  Grady,  and  collected  from  him  at  least  in  part 
But^  indeed,  the  appellant  does  not  attempt  to  point  us  to 
any  specific  word  of  evidence  that  Gray,  either  on  behalf  of 
himself  alone  or  conjoined  with  Randall,  made  any  express 
promise  to  pay  this  mortgage  debt,  although  he  does  assert 
generally  that  the  finding  is  supported  by  the  evidence.  The 
burden  of  his  argument  is  cast  upon  the  contention  that,  be- 
cause the  grantee,  Grady,  was  a  mere  nominal  parly,  the  real 
parties  in  interest  must  be  held  liable  upon  the  duty  of  pay- 
ment assumed  by  him.    The  grounds  of  this  contention  axe 
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not  very  clear,  but  one  of  them  seems  to  be  that  the  real  pur- 
•chaser  of  an  article  is  liable  for  the  purchase  price  when  he 
is  discovered,  though  no  promise  to  pay  it  has  been  expressly 
made  on  his  behalf;  citing  C overly  &  Co.  v.  Braynard,  28 
Vt  739.  Let  this  be  conceded,  and  it  does  not  help  the 
plaintiff.  If  such  real  purchaser  is  liable,  he  is  so  only  upon 
a  promise  implied  by  law,  and  that  promise  would  be  merely 
to  pay  the  purchase  price  to  the  seller.  It  is  upon  that  prin- 
ciple that  this  court  has  held  so  definitely  that  there  can  be 
no  implication  of  any  promise  to  pay  to  a  third  person  such 
as  to  enable  that  person  to  sue  directly  upon  it 

Appellant  also  urges  that,  although  the  only  contract  was 
that  in  the  deed,  namely,  that  the  grantee  should  assume  the 
mortgage  debt,  still  Gray  and  RandaZl  must  be  liable,  for 
they  were  the  real  grantees.  But  were  they  ?  Counsel  cites 
to  us  Connor  v.  Jones  (S.  D.)  72  N.  W.  463,  which  supports 
both  the  premise  and  the  conclusion.  That  case,  however, 
rests  upon  a  statute  diametrically  different  from  our  own. 
Sec.  3708,  S.  Dak.  Stats.  (1901),  provides  that  upon  convey- 
ance to  one  upon  consideration  paid  by  another  a  trust  is 
presumed  in  favor  of  the  latter,  which,  by  virtue  of  other  sec- 
tions, is  at  once  executed,  ao  that  the  latter  becomes  vested 
with  the  legal  title,  and  may  very  properly  be  designated  the 
Teal  grantee  in  the  deed  itself.  Quite  otherwise  in  Wisconsin, 
where,  by  virtue  of  sec.  2077,  Stats.  1898,  no  trust  results 
imder  like  circumstances,  but  absolute  title  vests  in  the 
grantee  named,  except  against  creditors.  Under  our  statutes 
neither  Gray  nor  Randall  acquired  anything  by  the  deed  to 
Grady.  He  became  the  absolute  owner,  to  do  as  he  pleased 
with  the  land.  If  they  ever  acquired  it,  they  must  do  so  by 
contract  with  him,  and  upon  such  terms  as  he  should  fix.  It 
rested  with  him  to  insist  on  their  assuming  the  burden  of  the 
mortgage  debt  or  dispensing  with  such  assumption  when  he 
conveyed  at  their  request,  if,  indeed,  he  so  conveyed  at  all. 
Por  this  reason  the  South  Dakota  case  is  no  authority  for 
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appellant's  assumption  that  Randall  and  Gray  were  the  real 
grantees  in  the  deed  to  Grady,  On  the  contrary,  we  deem 
it  entirely  plain  that  they  were  not  Apart  from  that  con- 
sideration, however,  their  liability  for  any  of  the  purchase 
price  for  property  conveyed  to  a  trustee  for  them  upon  the 
trustee's  promise  to  pay  is  negatived  by  Oaies  v.  Avery,  112 
Wis.  271,  87  N.  W.  1091,  which  we  deem  conclusive  against 
this  branch  of  appellant's  argument. 

We  are  therefore  constrained  to  the  conclusion  that  the 
trial  court's  finding  that  Gray  or  Randall  assumed  and  agreed 
to  pay  Schimmel's  mortgage,  as  a  finding  of  fact,  is  wholly 
unsupported  by  any  evidence,  and  as  a  conclusion  of  law  from 
facts  which  did  exist  is  unwarranted  and  erroneous.  Hence 
judgment  dismissing  the  complaint  was  correct* 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  19,  1904. 


MiLWAUKEB  Trust  Company  and  another,  Bespondents,  vs. 

Sherwin  and  another,  Interveners,  Appellants. 

January  14— April  19,  1904. 

Appeal:  Orders:  Insufficient  return:  Corrections,  toTien  permitted. 

1.  On  appeal  from  an  order  reciting  that  it  was  based  on  affidavitB 

of  numerous  persons  the  return  of  the  clerk  merely  certified 
that  the  papers  returned  were  "all  the  papers  filed"  In  the 
action.  Held^  that  this  was  insufficient,  under  sec.  3050,  Stats. 
1898,  to  give  the  supreme  court  jurisdiction,  and  the  appeal 
must  be  dismissed. 

2.  While  the  supreme  court  has  power  to  permit  necessary  correc- 

tions in  the  appellate  procedure  after  notice  of  appeal  duly 
given,  although  the  record  filed  is  not  such  as  to  give  it  Juris- 
diction to  decide  the  merits,  and  while  it  will  pursue  a  gen- 
eral policy  of  liberality  in  that  regard,  yet  such  corrections 
will  be  permitted  only  in  furtherance  of  justice,  considering 
the  effect  on  both  parties,  and  when  the  mistakes  or  omissions 
to  be  corrected  are  excusable. 
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Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Dismissed, 

Appeal  by  Sherwin  and  another,  holders  of  bonds  secured 
by  the  foreclosed  mortgage,  from  an  order  confirming  a  fore- 
closure sale  and  denying  appellants'  motion  to  order  a  resale. 

Por  the  appellants  there  was  a  brief  by  McCabe  &  Dahl- 
tnan,  and  oral  argument  by  A.  L.  Dahlman, 

For  respondent  Mariner  there  was  a  brief  by  Ryan,  Merton 
&  Newbury,  and  oral  argument  by  E.  Merton. 

George  P,  Miller,  for  the  Milwaukee  Trust  Company, 

The  following  opinion  was  filed  February  2,  1904: 

Dodge,  J.  The  order  appealed  from  recites  that  it  is  based 
on  the  affidavit  of  Richard  C.  Sherwin  and  on  affidavits  of 
Camp,  Mariner,  and  Van  Dyke  in  reply,  and  on  "affidavit 
of  numerous  persons"  as  to  value.  The  return  of  the  clerk 
merely  certifies  that  the  mass  of  papers  returned  are  "all  the 
papers  filed  in  the  above-entitled  action."  In  neither  nor 
both  of  these  assertions  is  there  anything  to  identify  any  of 
the  papers  as  the  ones  used  upon  the  application  for  the  order, 
nor  to  declare  that  the  entire  bundle  includes  all  those  so 
used.  This  is  necessary  to  our  jurisdiction,  under  sec.  3050, 
Stats.  1898.  In  its  absence  the  appeal  must  be  dismissed. 
Olover  V.  Wells  &  M.  0,  Co,  93  Wis.  13,  15,  66  K  W.  799; 
Tenney  v.  Madison,  99  Wis.  539,  Y5  K  W.  979 ;  Madden  v, 
Kinney,  114  Wis.  528,  90  K  W.  449. 

By  the  Court, — ^Appeal  dismissed. 

The  appellants  moved  for  a  rehearing^  and  the  following 
opinion  was  filed  April  19,  1904: 

Dodge,  J.  Appellants  move  for  a  rehearing  and  modifica- 
tion of  the  mandate  so  as  to  permit  them  to  correct  their  omis- 
sion and  file  a  properly  certified  record  complying  with  sec. 
3050,  Stats.  1898.    That  we  have  power  to  permit  necessary 
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corrections  in  the  appellate  procedure  after  notice  of  appeal 
duly  given,  although  the  record  filed  is  not  such  as  to  give  u» 
jurisdiction  to  decide  the  merits,  we  have  no  doubt.  Sec. 
3068,  Stats.  1898 ;  Tyson  v.  Tyson,  94  Wis.  225,  68  N.  W. 
1016 ;  Johnston  v.  N.  W.  L.  S.  Ins.  Go.  107  Wis.  337,  83^ 
N.  W.  641.  A  general  policy  of  liberality  in  relieving  from 
mistakes  and  omissions  is  undoubtedly  indicated  by  such 
statutes  as  sees.  2829,  2830,  3068,  Stats.  1898,  but  only  in 
furtherance  of  justice,  considering  the  effect  on  both  parties,, 
ajid  when  such  mistakes  are  excusable.  The  court  should  .not 
extend  favors  to  those  who  negligently  and  without  cause  con- 
smne  the  time  and  labor  which  it  owes  to  other  duties,  nor 
if  the  mistake  or  omission  or  the  rectification  thereof  be  sub- 
stantially prejudicial  to  the  other  party.  At  a  time  not  very 
remote,  when  the  accumulated  business  of  this  court  was  such 
that  serious  delays  to  litigants  were  threatened,  it  became  im- 
perative that  its  attention  should  be  refused  to  those  wha 
failed  to  bring  their  causes  before  it,  in  accordance  with  law 
and  rules,  in  such  form  that  easy  and  certain  apprehension 
of  merits  was  possible,  in  order  that  its  utmost  exertions 
might  be  devoted  to  litigants  not  so  in  fault  To  this  end  it 
was  found  necessary  to  apply  with  considerable  strictness  the 
penalty  of  dismissal  or  other  drastic  rejection  of  hearing 
upon  merits  to  cases  brought  here  in  noncompliance  with  sec. 
3050  and  Rule  YII%.  Thanks  to  the  diligence  and  vigor  of 
the  members  of  this  court  (before  the  writer  became  such),, 
the  accumulated  arrearage  was  cleared  off,  and  we  may  now 
confidently  hope  that  no  recurrence  thereof  is  imminent  As 
it  has  become  possible,  we  have  attempted  to  relax  the  former 
strictness  in  the  presence  of  mere  curable  defects  in  pro> 
cedure  in  cases  where  it  appeared  reasonably  probable  that 
there  were  merits  in  favor  of  the  party  in  default,  and  to 
pursue  a  policy  of  effort  to  reach  the  merits  of  each  case  not- 
withstanding imperfections  in  the  appellate  procedure,  pro- 
vided such  imperfections  were  excusable  and  could  be  reme- 
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died  without  injury  to  the  rights  of  the  innocent  party.  This 
has  been  done  without  any  special  declaration  of  change  of 
policy,  and  perhaps,  in  cases  like  this,  where  the  only  de- 
cision announced  has  been  that  of  dismissal,  parties  have  as- 
sumed that  our  examination  had  been  limited  to  the  grounds 
for  such  action. 

In  deciding  the  present  case  originally,  we  did  not  stop 
with  mere  ascertainment  of  the  absence  of  any  sufficient  cer- 
tificate to  give  jurisdiction.  We  examined  all  the  papers  sent 
hero,  and  were  convinced,  that>  even  if  properly  certified  to 
have  been  used  upon  the  motion,  there  was  no  probability 
that  we  should  be  able  to  reverse  the  conclusions  of  fact  de- 
duced therefrom  by  the  trial  court,  or  convict  it  of  abuse  of 
discretion.  Hence  it  appeared  to  us  that  there  would  be  noth- 
ing promotive  of  justice  in  permitting  appellants  to  attempt 
to  show  excuse  for  the  mistake  in  the  certification,  while  in- 
jury and  expense  to  respondent  must  obviously  result  from 
any  such  attempt  and  the  resulting  delay  of  finality  in  the 
order  appealed  from.  We  find  nothing  in  appellants'  motion 
to  change  that  conclusion. 

While  we  purpose  continuance  of  a  general  policy  of  libera 
alily,  as  above  indicated,  of  course  we  must  not  be  imderstood 
as  inviting  laxity  in  practice.  An  offender  against  statutes 
or  rules  governing  procedure  will  be  spared  the  extreme  pen- 
alty of  the  disobedience  only  upon  terms  which  will  protect 
his  innocent  opponent  as  far  as  possible  from  delay,  expense, 
or  injury,  and  which  will,  we  hope,  discourage  further  of- 
fenses. 

By  the  Court. — Motion  for  rehearing  denied,  with  twenty- 
five  dollars  O06t& 
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The  State,  Respondent,  vs.  Zillmann,  Appellant 

February  5— April  19,  1904, 

Forfeitures:  Pleading:  Taxation:  Board  of  review:  Intentional  omis- 
sion of  property:  Meetings:  Directory  statute:  Constitutional 
lato. 

1.  In  a  dTil  action  to  recoTer  a  forfeiture  the  pleadings  are  to  be 

construed  liberally. 

2.  The  word  "intentionally"  in  sec.  6,  cb.  379,  Laws  of  1901  (im* 

posing  a  forfeiture  upon  any  member  of  a  board  of  review  who 
"shall  intentionally  omit  or  agree  to  omit  from  assessment 
any  property  liable  to  taxation/'  etc.),  imports  wilfulness,  evil 
intent,  or  unlawful  purpose;  and  a  complaint  for  recovery  of 
such  a  forfeiture,  charging  the  fact  in  the  language  of  the 
statute,  need  not  allege  In  terms  that  the  property  was  un- 
lawfully, wilfully,  or  corruptly  omitted.  • 

8.  An  allegation,  in  such  a  complaint,  that  the  property  omitted 
was  then  and  there  liable  to  taxation  in  the  assessment  dis- 
trict of  which  defendant  was  an  officer,  is  sufficient,  without 
further  specifically  alleging  that  it  was  so  liable  to  taxation 
on  the  Ist  of  May  in  that  year  as  provided  in  sec.  1033,  Stats. 
1898. 

4.  An  allegation  that  defendant  "as  member  of  said  board  of  re- 
view" did  intentionally  omit,  etc,  sufficiently  alleges  that  he 
acted  in  his  official  capacity. 

6.  Failure  to  describe  specifically  the  property  omitted,  does  not 
render  the  complaint  insufficient,  but  can  be  taken  advantage 
of,  if  at  all,  only  by  motion  to  make  more  definite  and  certain. 

6.  Sec.  1060,  Stats.  1898,  requiring  the  board  of  review  to  meet  on 

the  last  Monday  in  June,  and  sec.  1064,  providing  that  the 
assessor  shall  deliver  the  completed  assessment  roll  to  the 
clerk  on  or  before  the  first  Monday  in  August,  are  directory 
only,  and  a  failure  to  comply  literally  therewith  does  not  in- 
validate the  action  of  such  officers  unless  the  rights  of  per- 
sons interested  are  thereby  materially  aftected  to  their  preju- 
dice. 

7.  An  act  (sec.  6,  ch.  379,  Laws  of  1901)  imposing  a  penalty  upon 

any  member  of  a  board  of  review  who  shall  intentionally  omit 
to  perform  official  duties  imposed  upon  him  by  law,  does  not 
contravene  any  constitutional  provision  or  violate  public  Jus- 
tice. 
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Appeal  from  an  order  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  a  penalty  under  ch.  379,  Laws 
of  1901.  The  complaint  alleges  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  $250  under  sec.  5  of 
said  chapter;  that  the  defendant  at  the  time  was  president  of 
the  village,  and  a  member  of  the  board  of  review  of  the  as- 
sessment district  of  the  village  of  Thorp,  in  Clark  county. 
As  to  the  particular  delinquency,  the  complaint  charges : 

"That  on  the  24th  day  of  August,  in  the  year  1903,  the 
defendant  herein  named,  and  J.  B.  Bachman,  village  clerk, 
and  ^lax  Weber,  assessor  of  said  village  of  Thorp,  each  being 
members  of  said  board  of  review  by  virtue  of  being  respect- 
ively clerk  and  assessor  of  said  village  of  Thorp,  did  meet 
and  organize  and  act  as  a  board  of  review  in  and  for  the  as- 
sessment district  comprising  the  said  village  of  Thorp;  and 
the  aforesaid  Max  Weber,  the  assessor  of  said  district,  com- 
prising the  said  village  of  Thorp  aforesaid,  did  then  and 
there  lay  before  said  board  of  review  his  assessment  roll  of 
real  property,  and  all  the  sworn  statements  made  by  others, 
and  valuations  made  by  him,  the  said  assessor,  of  personal 
property  and  bank  stock. 

"That  the  said  defendant,  as  member  of  said  board  of  re- 
view in  said  assessment  district,  did  then  and  there  inten- 
tionally omit,  and  did  then  and  there  intentionally  agree 
with  the  said  J.  B.  Bachman,  village  clerk,  as  member  of 
said  l)oard  of  review,  to  omit,  from  assessment  a  large  amount 
of  personal  property,  amounting  in  value,  as  appeared  from 
said  sworn  statements  and  assessment  roll  of  said  assessor, 
to  tho  sum  of  eight  thousand  six  hundred  and  seventy-five 
dollars  ($8,676),  all  of  which  property  was  then  and  there 
liable  to  taxation  in  said  assessment  district  comprising  the 
said  village  of  Thorp." 

Judgment  is  demanded  for  the  amount  of  the  penalty. 

Defendant  demurred  to  the  complaint  on  the  ground, 
among  others,  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  defendant  appealed  from  the 
order  overruling  the  demurrer. 
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For  the  appellant  there  was  a  brief  by  B.  J.  MacBride  and 
Oeo.  L.  Jacques,  and  oral  argument  by  3fr.  MacBride.  Thoy 
contended,  inter  alia,  that  the  duties  of  the  board  of  review 
are  judicial  in  their  nature;  and  if  sec.  5,  ch.  879,  Laws  of 
1901,  be  so  construed  as  to  impose  a  penalty  upon  a  mem- 
ber of  such  board  for  acts  done  in  the  discharge  of  such  du- 
ties and  within  his  jurisdiction,  it  contravenes  sec.  22,  art  I, 
Const,  is  contrary  to  the  spirit  of  the  whole  constitution, 
and  contrary  to  public  justice.  Steele  v,  Dunham,  26  Wis. 
393.  The  same  immunity  from  prosecution  or  action  on  ao- 
count  of  their  judicial  acts  which  has  been  given  to  judges 
and  juries  of  courts  has  always  been  extended  to  inferior  of- 
ficers in  the  performance  of  judicial  duties,  provided  their 
acts  were  within  their  jurisdiction.  Wilson  v.  New  YorTc, 
1  Denio,  595;  'WeaA)er  v.  Devendorf,  3  Denio,  117-120; 
Keeler  v.  Woodward,  3  Pin.  306 ;  Druecker  v.  Salomon,  21 
Wis.  621;  Steele  v.  Dunham,  26  Wis.  393;  Smith  v.  Oovld, 
61  Wis.  31 ;  Fath  v.  Koeppcl,  72  Wis.  289 ;  Land,  L.  <&  L. 
Go.  V.  Mclntyre,  100  Wis.  258;  Barhyte  v.  Shepherd,  35 
K  T.  238 ;  Meade  v.  Haines,  81  Mich.  261.  This  rule  ap- 
plies to  taxing  officers.  Stewart  v.  Case,  53  Minn.  62,  54 
N.  W.  938. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oenr 
erdl  and  L.  H,  Bancroft,  first  assistant  attorney  general,  and 
oral  argument  by  the  Attorney  General. 

The  following  opinion  was  filed  February  23,  1904: 

SiEBEOKEB,  J.  Sec.  3295,  Stats.  1898,  provides  that,  in 
an  action  to  recover  forfeitures: 

''It  shall  be  sufficient  to  allege  in  the  complaint  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  amount  of  the 
forfeiture  claimed,  according  to  the  provisions  of  the  statute 
which  imposes  it,  specifying  the  section  and  chapter  con* 
taining  such  statute.  And  when  such  section  imposes  a  for- 
feiture for  several  offenses  or  delinquencies  it  shall  specify 
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the  particular  offense  or  delinquency  for  which  the  action  was 
brought,  with  a  demand  for  judgment  for  the  amount  of  such 
forfeiture." 

The  complaint  contains  a  plain  and  concise  statement  of 
the  facts,  charging  that  defendant  is  indebted  to  the  plaintiff 
in  the  amount  of  the  forfeiture,  under  the  provision  of  the 
law  which  imposes  i  ,  and  specifying  the  chapter  and  section 
of  such  statute,  as  well  as  the  particular  offense  or  delin- 
quency for  which  the  action  was  brought,  with  a  demand  for 
judgment  It  is  argued  that  greater  strictness  of  construc- 
tion should  be  applied  than  in  ordinary  cases,  because  the 
recovery  sought  to  be  enforced  is  penal  in  its  nature.  It  has, 
however,  been  determined  that  the  proceeding  is  a  civil  ac- 
tion, and  that  the  pleadings  are  therefore  to  be  construed 
liberally  to  meet  the  ends  of  justice  between  the  parties. 
Teetshom  v.  Eulh  30  Wis.  162 ;  Stale  v.  Smith,  52  Wis.  134, 
8  N.  W.  870 ;  Ghafin  v.  Waukesha  Co.  62  Wis.  463,  22  N.  W. 
732.  Counsel  nevertheless  lays  stress  in  support  of  this  con- 
tention on  the  utterance  of  the  court  in  State  v.  Citizens'  Ins, 
Co.  71  Wis.  411,  37  N.  W.  348,  where  it  is  stated  that  in  an 
action  for  a  penalty  every  fact  necessary  to  show  that  it  has 
been  incurred  must  be  stated,  and  that  no  !rule  of  liberal  con- 
struction will  dispense  with  the  necessity  of  stating  every  fact 
that  creates  the  liability.  It  is  required  in  all  civil  cases 
that  the  facts  necessary  to  constitute  the  cause  of  action  be 
alleged,  but  this  requirement  in  no  way  changes  the  rule  that 
pleadings  should  be  liberally  construed  in  such  actions.  Test- 
ing the  pleading  as  a  complaint  in  a  civil  action,  is  it  suffi- 
cient to  meet  the  requirements  of  the  statutes  in  an  action 
for  the  recovery  of  a  forfeiture  under  ch.  379,  Laws  of  1901  ? 
Appellant  contends  that  it  fails  in  several  particulars,  which 
will  be  noticed. 

One  objection  to  the  complaint  is  that  it  does  not  allege 
that  the  personal  property  was  unlawfully,  wilfully,  and  cor- 
ruptly omitted  from  assessment,  or  so  omitted  without  taking 
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evidence  on  the  subject.  The  complaint  does  allege,  in  the 
language  of  the  statute,  that  the  defendant  "did  .  .  .  in- 
tentionally omit  and  did  .  .  .  intentionally  agree  with 
[others],"  etc,  "...  to  omit  from  assessment,  a  large 
amount  of  personal  property,  .  .  .  all  of  which  property 
was  then  and  there  liable  to  taxation,"  etc.  These  allega- 
tions in  the  language  of  the  statute  are  sufficient,  unless,  as 
claimed,  the  language  of  the  statute  is  so  indefinite,  obscure, 
and  uncertain  that  the  statute  fails  to  define  what  acts  shall 
be  deemed  an  offense  and  subject  the  offender  to  the  penalty 
prescribed.  The  legislative  intent  seems  clear  and  certain 
when  the  language  employed  is  given  its  ordinary  significa- 
tion. The  statute,  so  far  as  applicable  to  the  case  before  us, 
provides  that : 

"Any  member  of  a  board  of  review  of  any  assessment  dis- 
trict who  shall  intentionally  omit  or  agree  to  omit  from  as- 
sessment any  property  liable  to  taxation  in  such  assessment 
district  or  shall  otherwise  intentionally  violate  or  fail  to  per- 
form any  duty  imposed  upon  him  by  law  .  .  .  shall  for- 
feit" a  certain  sum  of  money.    Sec.  6,  ch.  379,  Laws  of  1901. 

The  fair  inference  from  these  terms  and  provisions  is  that 
any  member  of  a  board  of  review  shall  be  liable  to  the  for- 
feiture for  unlawfully  omitting  or  agreeing  to  omit  from  aa- 
sessment  property  liable  to  taxation.  This  interpretation 
harmonizes  with  the  meaning  usually  applied  to  the  word 
"intentionally"  when  used  in  penal  laws,  namely,  that  it  im- 
ports wilfulness,  evil  intent,  or  unlawful  purpose. 

It  is  claimed  the  complaint  is  insufficient,  in  that  it  fails 
to  allege  specifically  that  the  property  was  liable  to  taxation 
in  the  district  May  1,  1903,  as  required  under  sec.  1033, 
Stats.  1898.  The  complaint  alleges  that  the  property  speci- 
fied was  liable  to  taxation  in  the  assessment  district  of  which 
defendant  was  an  officer.  Giving  this  allegation  the  reason- 
able intendment  applicable  to  pleading,  and  applying  it  to 
the  statute  which  provides  that  all  personal  property  liable 


19]  JANUARY  TERM,  1904.  477 

State  V.  Zillmann,  121  Wis.  472. 

to  taxation  in  each  assessment  district  shall  be  assessed  as  of 
the  1st  of  May  in  each  year,  the  allegation  is  sufficient  to 
charge  that  the  property  designated  was  within  the  district 
and  liable  to  taxation  on  May  1, 1903. 

The  complaint  is  attacked,  in  that  it  affirmatively  shows 
that  defendant  and  the  assessor  and  the  clerk  on  the  24th  of 
August,  1903,  met  and  organized  and  acted  as  a  board  of  re- 
view, and  that  the  alleged  forfeiture  was  incurred  at  this 
meeting.  It  is  objected  that  the  board  of  review  had  no  au- 
thority to  meet  and  organize  on  that  day,  because,  under 
sec.  lOCO,  Stats.  1898,  the  board  was  required  to  meet  on 
the  last  Monday  of  June  to  perform  this  duty,  and  because, 
under  sec.  1064,  the  assessment  roll  must  be  completed  by 
the  assessor  and  be  delivered  to  the  clerk  on  or  before  the 
first  Monday  in  August  It  is  true,  the  statutes  cited  to  our 
attention  provide  as  indicated,  but  we  cannot  accede  to  the 
interprctation  urged.  To  hold  that  assessing  officers  and 
members  of  boards  of  review  shall  be  held  strictly  to  the  time 
specified  for  the  performance  of  their  duties  under  the  stat- 
utes would  result,  practically,  in  a  failure  to  administer  the 
lawi  for  the  assessment  of  taxes,  under  the  varying  difficul- 
ties and  obstacles  inhering  in  such  a  course.  These  provis- 
ions of  the  statutes  pertaining  to  the  assessment  of  taxes 
must  have  been  intended  by  the  legislature  as  directory  in 
their  execution,  and  a  departure  from  the  letter  should  not 
invalidate  the  action  of  such  officers,  unless  it  be  sho^vn  that 
the  rights  of  persons  interested  were  thereby  materially  af- 
fected, to  their  prejudice.  Cooley,  Taxation,  note  on  p.  774 ; 
Faribault  W.  Co.  v.  Rice  Co.  44  Minn.  12,  46  K  W.  143. 

The  suggestion  that  the  complaint  is  insufficient  because 
it  does  not  specifically  describe  the  property,  and  thereby  aj> 
prise  the  defendant  of  the  charge  preferred,  and  that  it  fails 
to  allege  he  acted  in  his  official  capacity,  cannot  be  enter- 
tained. It  is  stated  that  personal  property  liable  to  taxation 
in  the  assessment  district  was  by  him,  as  a  member  of  the 
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board  of  review  of  the  district  where  it  is  situated,  inten- 
tionally omitted,  and  that  he  agreed  to  omit  it,  from  assess- 
ment This  apprises  defendant  of  the  deUnquency  which 
plaintiff  expects  to  prove  against  him  at  the  trial,  and  charges 
him  in  his  official  capacity.  If  he  has  any  groimds  of  com- 
plaint for  indefiniteness,  he  must  resort  to  his  remedy  by  mo- 
tion to  make  more  definite  and  certain. 

The  last  objection,  as  we  apprehend  it,  is  that  if  the  sec- 
tion of  the  statute  in  question  imposes  a  penalty  on  defend- 
ant for  acts  in  his  capacity  as  a  member  of  the  board  of  re- 
view, recoverable  in  a  civil  action,  it  is  void,  because  it  con- 
travenes the  spirit  of  the  state  constitution,  and  particularly 
sec.  22  of  article  I,  and  that  it  is  contrary  to  public  justice. 
The  objection  presented  goes  to  important  natural  indi- 
vidual rights,  but  we  are  unable  to  perceive  how  it  applies 
to  the  facts  under  consideration.  Under  the  law,  defendant^ 
as  a  member  of  the  board  of  review  for  an  assessment  di»- 
trict^  is  required  to  perform  certain  official  duties  in  assessr 
ing  property,  which  the  legislature  clearly  has  the  right  and 
power  to  impose.  It  has  provided  that  any  officer  who  shall 
intentionally  omit  to  perform  such  duty  shall  be  subject  to 
a  penalty  recoverable  in  a  civil  action.  The  officer's  obliga- 
tion to  execute  the  mandates  of  the  law  in  that  respect  seems 
too  well  settled  to  require  discussion.  Nor  does  the  form  of 
procedure  in  any  way  affect  the  liability  of  the  person  who 
violates  such  a  law.  We  cannot  conceive  how  the  statute  in 
any  way  infringes  any  constitutional  provision  or  violates 
public  justice. 

By  ths  Court. — Order  affirmed. 

A  motion  for  a  rehearing  was  denied  April  19, 1904 
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Wisconsin  Trust  Company  and  others,  Respondents,  vs. 

Chapman,  Appellant,  and  others,  Respondents. 

Same,  Appellants,  vs.  Piebce,  imp..  Respondent 

Fehruarv  29— April  19,  1904. 

Administrators:  Mortgage  of  land  to  pay  claims:  Personal  liaMlity: 
Assignment  of  notes:  Bona  fide  holders:  Foreclosure:  Costs: 
Estoppel:  Stamp  act 

1.  A  transfer  of  real  estate  by  an  administrator,  under  the  power 

and  direction  of  the  court,  should  be  viewed  In  the  light  of 
his  relation  to  the  property  and  the  objects  to  be  accomplished, 
and  the  words  of  the  transfer  should  be  given  an  interpreta- 
tion limited  to  the  occasion. 

2.  Promissory  notes  and  an  accompanying  mortgage  of  lands  of 

a  decedent,  executed  by  an  administrator  under  the  direction 
of  the  court  as  security  for  a  loan  obtained  in  order  to  pay 
claims  against  the  decedent,  should  be  construed  together. 

3.  Such  instruments  in  this  case  are  held  to  show  on  their  face 

that  they  were  executed  by  the  administrator  in  his  represen- 
tative capacity  under  authority  from  the  court,  so  that  neither 
the  original  mortgagee  nor  bona  fide  purchasers  obtained  any 
right  to  enforce  payment  against  the  administrator  personally. 

4.  In  an  action  to  foreclose  a  mortgage  given  by  an  administrator, 

where  Judgment  was  demanded  against  him  personally  for 
any  deficiency,  costs  were  properly  awarded  to  him  in  a  judg- 
ment determining  that  he  was  not  personally  liable  and  grant- 
ing his  counterclaim  for  reformation  of  the  instruments  ac- 
cordingly. 

b.  An  heir  who  appeared  in  the  proceeding  wherein  the  adminis- 
trator was  authorized  to  mortgage  real  estate,  and  afterwards 
assented  to  the  settlement  of  the  final  account  and  discharge 
of  the  administrator  and  to  the  partition  of  the  estate  which 
gave  her  the  mortgaged  lands  subject  to  the  mortgage,  is  es- 
topped to  question,  in  an  action  to  foreclose  the  mortgage,  the 
regularity  of  the  proceeding  by  which  the  mortgage  was  au- 
thorized. 

6.  Notes  secured  by  a  mortgage  were  executed  to  a  trust  company, 
which  afterwards  assigned  the  notes  to  several  persons.  In 
an  action  by  the  company  and  such  assignees  they  obtained 
Judgment  of  foreclosure.  Held,  on  appeal,  that  the  objection 
that  the  assignment  of  the  notes  was  invalid  because  not  prop- 
erly stamped  under  the  federal  statutes  is  unavailing,  since, 
even  if  such  be  the  fact,  the  Judgment  should  stand  as  prop- 
erly awarded  in  favor  of  the  trust  company. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Waeren  D.  Takbant,  Circuit  Judge.    Affirtned. 

This  is  an  action  to  foreclose  a  mortgage  and  to  recover 
a  personal  judgment  for  any  deficiency  that  may  exist  after 
the  application  of  the  amount  realized  on  the  mortgaged 
property.  The  facts  upon  which  the  questions  involved  rest 
are  as  follows : 

Sherbum  Bryant  died  in  February,  1895,  leaving  consid- 
erable property  situated  in  Milwaukee  county,  consisting 
largely  of  real  estate.  Oscar  H.  Pierce  was  duly  appointed 
administrator  of  the  estate  of  the  deceased.  At  the  time  of 
his  death  the  deceased  was  indebted  to  a  considerable  amount, 
and  the  personal  property  left  by  him  was  not  sufficient  to 
pay  these  debts.  Oscar  H.  Pierce,  as  such  administrator,  pre- 
sented his  duly  verified  petition  to  the  Milwaukee  county 
court  in  probate  on  May  16,  1898,  setting  forth  the  amount 
of  the  personal  property  of  the  estate  available  for  the  pay- 
ment of  the  debts,  the  amount  of  the  debts  remaining  unpaid^ 
and  that  such  personal  property  was  wholly  insiifficient  for 
the  payment  of  the  unpaid  claims  then  ascertained  and  al- 
lowed against  the  estate,  and  setting  forth  such  other  mat- 
ters as  are  required  by  sec.  3876,  Stats.  1898,  for  obtaining 
a  license  to  mortgage  the  real  estate  of  the  deceased  as  se- 
curity for  a  loan  for  the  payment  of  such  debts.  The  amount 
necessary  for  such  purposes  was  stated  to  be  $35,000.  An 
order  was  duly  entered  by  the  if  ilwaukee  county  court-,  di- 
recting that  notice  of  this  application  be  published  and  served 
on  the  heirs.  Due  proof  of  the  publication  and  service  of 
this  notice  on  Ethel  Bryant  Chapman  and  other  heirs  was 
filed  June  6,  1898.  Ethel  Bryant  Chaprnufi  and  other  heirs 
filed  objection  to  the  application  June  14,  1898.  After  hear- 
ing such  objection,  the  Milwaukee  county  court  in  probate, 
on  July  1,  1898,  directed  and  authorized  defendant  Oscar  H. 
Pierce  to  mortgage  the  real  estate  as  security  for  a  loan  of 
the  sum  of  $35,000  from  the  Wisconsin  Trust  Company,  upon 
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the  terms  and  conditions  theretofore  submitted  to  the  consid- 
eration of  the  court,  and  that  he  carry  out  the  conditions  of 
the  offer  of  the  trust  company  for  a  loan.  The  offer  was 
upon  condition  that  the  money  loaned  be  evidenced  by  notes 
of  $500  each,  and  that  they  be  secured  by  three  separate  mort- 
gages upon  three  different  parcels  of  real  estate,  to  secure  re- 
spectively the  payment  of  $8,000,  $9,000,  and  $18,000.  The 
court  directed  Oscar  H.  Pierce,  before  executing  the  morlr 
gages  and  notes,  or  any  of  them,  to  give  a  bond  to  the  judge 
of  the  Milwaukee  county  court,  with  sufficient  security,  to  be 
approved  by  the  courts  conditioned  that  he  disburse  and  ac- 
count for  all  the  money  received  under  the  loan. 

On  July  9,  1898,  Oscar  H.  Pierce,  as  administrator  of 
said  estate,  executed  and  delivered  the  mortgages,  as  directed 
by  the  courts  to  the  Wisconsin  Trust  Company;  and  he  also 
executed  and  delivered  the  series  of  thirty-six  promissory 
notes  of  $500  each,  evidencing  the  amount  of  said  loan,  se- 
cured by  the  mortgages  on  the  real  estate.  These  notes  were 
all  dated  the  same  day,  and  contained  the  following  as  part 
of  their  contents: 

"Milwaukee,  Wisconsin,  July  Y,  1898. 
"JFor  value  received,  I,  Oscar  H.  Pierce,  administrator  of 
the  estate  of  Sherbum  Bryant,  deceased,  acting  under  an 
order  of  the  county  court  for  Milwaukee,  Wisconsin,  dated 
July  1st,  1898,  promise  to  pay  to  the  Wisconsin  Trust  Com- 
pany, or  order,  at  the  office  of  said  company,  in  exchange  on 
New  York,  the  sum  of  five  hundred  dollars  in  United  States 
gold  coin  of  the  present  standard  weight  and  fineness,  or  its 
equivalent,  on  or  before  the  7th  day  of  July,  1903,  with  in- 
terest thereon  at  the  rate  of  five  per  centum  per  annum,"  etc 

Aside  from  other  stipulations  in  the  notes,  they  had  cou- 
pons annexed  providing  for  the  payment  of  interest.  The 
mortgage  recited  Hiat  Osca/r  H.  Pierce,  as  administrator  of 
the  estate  of  Sherbum  Bryant,  late  of  the  county  of  Mil- 
waukee, state  of  Wisconsin,  was  parly  of  liie  first  part^  and 
Vol.  121—81 
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the  Wisconsin  Trust  Company  (plaintiff  herein)  the  party 
of  the  second  part^  and  among  its  provisions  were  the  follow- 
ing: 

"And  the  said  Oscar  H.  Pierde,  administrator  aforesaid, 
for  himself,  his  successors  and  assigns,  covenants  and  agrees 
with  the  said  party  of  the  second  part^  its  representatives 
and  assigns,  to  keep  the  building  or  buildings  now  standing, 
or  which  may  hereafter  be  erected  on  the  above  described 
premises,  insured  against  fire." 

"And  to  pay  annually  to  the  proper  officers  all  taxes  and 
assessments  which  shall  be  levied  or  assessed  on  said  real  es- 
tate, or  any  part  thereof." 

"That  the  said  party  of  the  first  part,  at  the  time  of  the 
ensealing  and  delivery  of  these  presents,  is  the  true,  lawful, 
and  rightful  owner  and  proprietor  of  the  said  premises  above 
described,  and  every  part  thereof,  and  is  seized  of  a  good, 
sure,  perfect  and  indefeasible  estate  of  inheritance  therein 
in  fee  simple,  and  has  good  right,  full  power,  and  lawful  au- 
thority to  grants  bargain,  sell  and  convey  the  said  premises, 
and  every  part  thereof,  to  the  said  party  of  the  second  part, 
in  the  m?nJer  and  f cm  aforesaid  ."^ .  f  that  ti.e  said  p^ 
of  the  first  part  will  forever  warrant  and  defend  the  same  to 
the  party  of  the  second  parl^  its  successors  or  assigns,  against 
all  claims  whatsoever." 

"And  these  presents  are  upon  this  express  condition,  that 
if  the  said  Oscar  E.  Pierce,  administrator,  party  of  the  first 
part,  his  successors  or  assigns,  shall  pay  or  cause  to  be  paid 
to  the  said  party  of  the  second  part,  its  successors  or  assigns, 
the  just  and  full  sum  of  eighteen  thousand  dollars  ($18,000) 
at  or  before  the  expiration  of  five  years  from  the  date  of  these 
presents  .  .  .  according  to  the  tenor  or  condition  of 
thirty-six  notes,  bearing  even  date  herewith,  executed  by  the 
said  party  of  the  first  part  to  the  said  party  of  the  second 
part  .  .  •  then  these  presents,  and  the  said  notes,  shall 
cease  and  be  null  and  void." 

"In  case  suit  shall  be  brought  for  the  foreclosure  of  this 
mortgage,  the  said  party  of  the  first  part  for  himself,  his 
heirs,  successors,  and  assigns,  covenants  and  agrees  that  he 
will  pay  to  the  said  party  of  the  second  part,  its  representa- 
tives or  assigns,  the  expenses  incurred  for  the  purposes  of 
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the  forecloeure  suit^  and  will  pay  in  addition  to  the  taxable 
costs  in  such  suit  an  adequate  and  reasonable  sum  aa  so- 
licitor's or  attorney's  fee  ...  to  be  included  with  the 
expenses  above  mentioned  in  the  judgment  or  decree." 

The  proceeds  of  this  loan  were  applied  in  payment  of  the 
debts  of  the  estate  by  Mr.  Pierce  as  such  administrator.  Par^ 
tition  proceedings  were  instituted,  and  the  property  included 
in  the  mortgage  in  question  was  set  over  to  the  defendant 
Eihel  Bryant  Chapman,  subject  to  the  mortgage.  The  j&nal 
account  of  Oscar  H.  Pierce  as  administrator  of  the  estate  was 
allowed  and  finally  settled  March  18,  1899.  On  petition  of 
the  heirs,  including  Ethel  B.  Chapman,  the  estate  was  finally 
assigned  and  distributed.  The  real  estate  covered  by  this 
mortgage  was  assigned  to  Ethel  Bryami  Chapman,  defendant 
herein.  She  made  some  payments  of  interest  on  the  notes 
and  mortgage  until  January  Y,  1902. 

In  March,  1903,  the  Wisconsin  Trust  Company  com- 
menced this  action  for  the  benefit  of  the  owners  and  holders 
of  the  notes  covered  by  this  mortgage,  and  thereafter  the 
owners  and  holders  of  the  notes  were  made  parties  plaintiff 
in  the  action.  t)efendant  Oscar  H,  Pierce  answered,  deny- 
ing any  individual  liability  on  the  notes,  and  interj)osing  a 
coimterclaim  asking  that  the  notes  and  the  mortgage  be  re- 
formed by  inserting  a  clause  to  the  effect  that  it  was  \mder- 
stood  and  agreed,  before  the  execution  of  said  notes  and  mort- 
gage, between  himself  and  the  trust  company,  that  he  should 
not  be  personally  liable  for  the  amount  of  the  loan.  The  de- 
fendant Ethel  Bryant  Chapman  appeared  in  the  action,  deny- 
ing that  plaintiff  Wisconsin  Trust  Company  was  a  legally  au- 
thorized corporation  under  the  laws  of  Wisconsin,  and  deny- 
ing that  Oscar  H.  Pierce,  as  administrator  of  the  estate  of 
Sherbum  Bryant,  deceased,  had  been  duly  authorized  and 
licensed  to  mortgage  the  real  estate  of  Sherbum  Bryant,  de- 
ceased, to  secure  the  loan  of  $35,000,  as  asserted,  and  alleg- 
ing that  the  notes  aiid  the  mortgage  were  void  and  of  no 
effect 
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The  court  foimd  as  facts  that  the  Wisconsin  Trust  Com- 
pany wa3  a  duly  organized  and  existing  corporation  under  the 
lawB  of  the  state ;  that  defendant  0.  H.  Pierce  was  duly  ap- 
pointed administrator  of  the  estate  of  Sherbum  Bryant^  de- 
ceased,  and  that  he  duly  qualified  and  acted  as  such  admin- 
istrator, and  that  on  July  1,  1898,  he  was  duly  licensed  to 
mortgage  the  real  estate,  described  in  the  complaint^  for  the 
term  of  five  years,  to  secure  the  sum  of  $18,000,  payable  on 
or  before  five  years,  with  interest  at  five  per  cent,  per  annum, 
payable  semiannually,  and  in  pursuance  of  this  order  0.  H* 
Pierce,  as  such  administrator,  on  or  about  July  9,  1898, 
made,  executed,  and  delivered  to  the  Wisconsin  Trust  Com- 
pany a  mortgage  on  the  real  estate  described,  to  secure  the 
payment  of  $18,000,  evidenced  by  thirty-six  notes  of  $500 
each,  of  even  date  with  the  mortgage,  promising  to  pay  a3 
stated  in  the  notes  and  mortgage  containing  the  provisions 
above  recited ;  that  the  notes  have  not  been  paid  as  required, 
and  that  the  owners  have  exercised  the  election  to  declare  the 
whole  amount  due  in  default  of  the  payment  of  interest,  in- 
surance, taxes,  etc. ;  that  the  Wisconsin  Trust  Company  was 
and  is  the  holder  of  the  mortgage,  in  trust  for  the  purpose  of 
securing  payment  for  the  benefit  of  the  owners  of  all  the 
notes,  and  that  the  notes  are  now  held  and  owned  by  the  sev- 
eral plaintiffs  as  alleged ;  that  the  several  plaintiffs  purchased 
the  notes  for  value,  before  maturity  and  before  the  com- 
mencement of  this  action ;  that  the  several  plaintiffs,  owners 
of  the  notes,  had  no  actual  notice  of  the  mutual  mistake  in 
omitting  to  insert  a  condition  in  the  notes  and  mortgages,  ex- 
pressing the  agreement,  between  the  trust  company  and  0.  H. 
Pierce,  that  he  should  not  be  personally  liable  for  the  loan 
evidenced  by  the  notes.  The  court  also  found  the  amounts 
due,  with  interest,  and  awarded  judgment  of  foreclosure  and 
sale  of  the  mortgaged  premises. 

The  court  further  found  that  the  defendant  Ethel  Bryant 
Chapman  was  the  owner  of  the  real  estate  covered  by  tho 
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mortgage ;  that  it  had  been  assigned  to  her  as  one  of  the  heirs 
of  Sherbum  Biyant^  deceased,  subject  to  the  mortgage;  that 
fihe  appeared  in  the  county  court  in  the  proceedings  to  license 
Mr.  Pierce,  as  administrator,  to  mortgage  the  real  estate  of 
decedent,  and  in  writing  assented  that  the  final  account  of 
O.  H.  Pierce,  as  such  administrator,  be  allowed,  and  that 
he  be  discharged;  and  that  she  accepted  the  division  made 
in  the  partition  proceedings,  and  assumed  the  obligations 
thereby  imposed,  and  thereafter  paid  interest  on  the  loan 
secured  by  mortgage  on  the  real  estate  assigned  to  her. 

This  is  an  appeal  from  the  judgment^  by  the  Wisconsin 
Trust  Company  and  other  plaintiffs,  in  so  far  as  it  awards 
relief  to  Oscar  H.  Pierce  in  releasing  him  from  personal 
liability  for  any  deficiency  that  may  be  found  to  be  due  after 
applying  the  proceeds  realized  on  the  sale  of  the  mortgaged 
premises,  and  that  part  of  the  judgment  awarding  him  his 
costs  in  the  case;  also  an  appeal  by  Ethel  Bryant  Chapman 
from  the  whole  of  the  judgment 

For  the  plaintiffs  there  were  briefs  by  Miller,  Noyes  & 
Miller,  and  oral  argument  by  Oeorge  H.  Noyes. 

For  the  defendant  Oscar  H.  Pierce  there  was  a  brief  by 
Nath.  Pereles  &  Sons,  attorneys,  and  0.  D.  Ooff,  of  counsel, 
and  oral  argument  by  Mr.  Ooff. 

RvJblee  A.  Cole,  for  the  defendant  Ethel  Bryant  Chapman 
on  her  separate  appeal. 

SiEBECKEB,  J,  Defendant  Oscar  E.  Pierce,  as  adminis- 
trator of  the  estate  of  Sherbum  Bryant,  deceased,  under  a 
license  duly  granted  him  by  the  county  court  for  Milwaukee 
county,  made  and  executed  the  notes  and  the  mortgage  under 
the  circumstances  given  in  the  foregoing  statement  of  facts. 
The  main  controversy  on  this  appeal  pertains  to  the  liability 
of  the  defendant  Oscar  H.  Pierce,  who  was  jduly  appointed, 
and  who  duly  qualified,  as  administrator  of  the  estate  of 
Sherbum  Bryant,  deceased.    That  he,  as  such  administrator. 
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has  no  interest  in  the  real  estate  of  the  deceased,  nor  power 
to  sell  or  incumber  it^  is  elementary  in  the  law  of  adminis- 
tration. The  only  authority  to  deal  with  real  estate  must 
come  from  the  court  from  which  he  received  his  appointment, 
under  the  statutes  providing  for  the  disposition  of  lands  by 
executors  and  administrators.  Under  these  statutes,  the  real 
estate  of  the  decedent  may  be  applied  in  satisfaction  of  the 
decedent's  debts,  to  the  extent  they  remain  unpaid  after  ap- 
plying his  personal  property.  The  statutes  grant  county 
courts  the  power,  under  the  procedure  prescribed,  to  accom- 
plish this  object  To  render  a  sale  or  mortgage  of  the  lands 
valid  within  these  provisions,  there  must  be  a  substantial 
compliance  therewith  xmder  the  direction  and  authority  of 
the  county  court  In  exercising  these  powers  administrators 
act  as  the  instruments  of  the  law,  and  they  are  strictly  bound 
by  .the  special  authority  vested  in  them  for  this  purpose.  A 
transfer  of  the  real  estate  by  an  administrator,  under  the 
power  and  direction  of  the  courts  should  therefore  be  viewed 
in  the  light  of  his  relation  to  the  property  and  the  objects  to 
be  accomplished,  and  the  words  of  the  transfer  should  bo 
given  an  interpretation  limited  to  the  occasion. 

Applying  these  considerations  to  the  instant  case,  what 
was  the  undertaking  of  the  defendant  Oscar  H.  Pierce  under 
the  notes  and  mortgage  given  the  Wisconsin  Trust  Company 
to  evidence  the  amount  loaned  by  it  for  the  purpose  of  pay- 
ing the  claims  against  the  decedent  by  mortgaging  his  real 
estate  ?  We  must  observe  at  the  outset  that  this  transaction 
of  the  administrator  differs  widely  from  tJie  duties  imposed 
on  him  by  the  law  in  the  administration  of  the  decedent^s 
personal  estate.  As  to  the  personalty,  he  was  the  owner  and 
held  the  title  for  the  beneficial  interest  of  the  creditors  and 
heirs.  In  dealing  with  it  he  acts  voluntarily  and  as  owner, 
and  solely  in  hig  personal  capacity.  In  such  transactions  he 
represents  no  principal,  and  upon  well-established  rules  he 
assumed  all  liabilities  as  personal  in  character,  relying  upon 
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his  lien  for  indemnity  out  of  the  estate  for  expenses  and  lia- 
bilities incurred  in  a  proper  administration  of  his  trust.  In 
the  disposition  of  real  estate  his  duties  are  imposed  by  laAV^ 
and  directed  by  the  court)  under  the  authority  of  the  statute, 
and  can  be  carried  out  only  in  the  prescribed  manner.  He 
has  no  interest  in  or  control  over  the  property,  except  as  he 
executes  the  mandates  of  the  court  to  enforce  the  creditors' 
claims  against  the  decedent's  real  estate.  These  grounds  have 
been  held  to  furnish  the  distinction  between  the  adminis- 
trator's liability  in  his  personal  and  representative  capacities 
in  performing  his  duties  as  administrator  of  the  estate. 

It  is  contended  that  the  instruments  show  on  their  face 
that  the  administrator  assumed  personal  liability,  in  that  the 
agreements  and  covenants  cannot  be  held  to  bind  the  heirs, 
the  only  other  persons  concerned  in  the  transaction,  and  that 
the  notes  must  be  treated  as  separate  and  distinct  obligations 
from  the  mortgage.  From  the  nature  of  the  proceeding  au- 
thorizing the  execution  of  the  notes  and  mortgage,  it  follows 
that  they  cover  the  same  transaction  and  must  be  construed 
together.  The  conditions  of  this  loan  by  the  trust  company 
were  submitted  to  the  county  court  before  the  loan  was  au- 
thorized. The  kind  of  notes  to  be  given  to  evidence  the 
amount  loaned  and  when  payable,  as  well  as  the  amount  of 
the  interest  and  when  due,  were  covered  and  directed  by  the 
court's  orders.  This  furnishes  a  good  and  sufficient  explana- 
tion why  the  notes  were  executed,  and  that  they  were  made 
by  the  parties  under  the  license  to  mortgage,  and  intended  as 
an  execution  of  the  authority  given  and  directed  by  the  court. 
The  notes  bear  evidence  on  their  face  that  this  was  the  under- 
standing, by  reciting  the  administrator's  authority  in  these 
words:  "I,  Oscar  H.  Pierce,  administrator  of  the  estate  of 
Sherbum  Bryant,  deceased,  acting  under  an  order  of  the 
county  court  for  Milwaukee  county,  Wisconsin,  dated  July 
Ist,  1898,  promise  to  pay  to  the  Wisconsin  Trust  Company'* 
etc.    These  are  apt  words  to  show  the  source  of  his  authority 
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and  that  he  acted  in  his  representative  and  not  in  his  per- 
sonal capacity.  The  same  considerations  are  applicable  to 
the  mortgage,  which  recites  that  he,  as  administrator  of  ihe 
estate  of  Sherbum-  Eryant,  deceased,  is  a  party  to  the  in- 
strument, and  that  the  covenants  and  agreements  therein 
were  made  by  him  as  such  administrator,  without  assuming 
any  personal  liability  in  the  transacticm. 

It  is,  however,  asserted  that  the  pnrchasers  of  the  notes  ol^ 
tained  them  as  n^otiable  paper,  and  had  a  right  to  rely  upon 
the  administrator's  personal  liability.  We  cannot  yield  oar 
assent  to  this  contention,  under  the  circumstances  of  this  case. 
The  notes  on  their  face  gave  notice  to  the  purchasers  that 
they  were  made  in  a  representative  capacity,  and  that  their 
execution  was  referable  to  the  official  duty  of  the  adminis- 
trator, and  were  limited  in  their  eflfect  by  the  authority  of 
the  county  court  to  mortgage  the  decedent's  real  estate.  With 
this  notice  before  the  purchasers,  they  were  apprised  of  the 
real  nature  of  the  contract,  and  they,  as  well  as  others,  weie 
bound  by  the  record  in  the  county  court  where  the  estate  had 
been  administered.  This  imputes  notice  to  the  purchaser  of 
the  facts  and  the  authority  under  which  the  instruments  were 
executed,  and  thus  gave  them  no  more  advantageous  position 
than  that  of  the  trust  company  as  the  original  holder.  It  fol- 
lows that  the  trust  company  contracted  with  the  adminis- 
trator in  his  representative  capacity  to  loan  the  amount  upon 
the  conditions  submitted  to  the  courts  and  accept  the  real 
estate  mortgaged  as  security  for  the  payment  of  the  amount 
due  under  the  contract^  and,  in  default  of  it,  it  and  its  as- 
signs can  only  enforce  payment  out  of  the  proceeds  of  a  sale 
of  this  real  estate. 

The  following  cases  bear  upon  the  question  of  an  adminis- 
trator's liability,  in  his  personal  and  in  his  representative 
capacities,  in  administering  and  dealing  with  the  decedent's 
estate:  McLaughlin  v.  Winner,  63  Wis.  120,  23  N.  W.  402; 
Shontz  V.  Brovm,  27  Pa,  St.  123;  Svmner  v.  Williams,  8 
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Mass.  162;  Peirson  v.  Fish,  99  Mich.  43,  57  K  W.  1080; 
Chouteau  v.  Suydam,  21  N.  Y.  179 ;  Thomas  v.  Parker,  97 
Cal.  456,  32  Pac.  562 ;  Kingsbury  v.  Wild,  3  N.  H.  30 ;  Van 
Bibber  v.  Beese,  71  Md.  608,  18  Atl.  892 ;  2  Woemer,  Ad- 
ministration, §  480. 

Error  is  assigned  upon  the  ground  that  the  court  awarded 
costs  in  this  action  to  defendant  Oscar  H.  Pierce.  The  con- 
clusions we  have  reached  make  it  apparent  that  the  defend- 
ant Pierce  had  a  good  defense  to  the  claim  made  against  him 
by  the  plaintiffs.  Nor  do  we  find  groimds  for  criticism  of 
his  course  in  pleading  the  matter  set  up  in  the  counterclaim. 
This  course  was  evidently  adopted  to  bring  to  the  court's  at- 
tention all  the  matters  available  to  him  under  the  different 
phases  of  the  case  presented  by  the  proof.  His  action  is 
amply  justified  by  the  findings  of  tfie  trial  court  in  awarding 
him  the  relief  demanded  in  his  counterclaim  as  a  good  and 
sujfficient  avoidance  of  the  demands  of  the  complaint,  though 
we  deem  the  counterclaim  immaterial  in  view  of  his  com- 
plete defense  in  the  action  upon  the  grounds  above  stated. 

The  defendant  Ethel  Bryant  Chapman  appeared  by  at- 
torney in  the  proceeding  in  the  county  court  wherein  the 
court  authorized  the  mortgage  in  question.  She  also  ap- 
peared at  the  settlement  of  Mr.  Pierce's  final  administration 
account,  and  assented  to  its  approval  and  his  discharge  by 
the  court  She  also  accepted  the  partition  of  the  estate, 
which  gave  her  the  property  in  suit,  subject  to  the  mortgage. 
Under  these  circumstances  she  is  estopped  by  the  court's 
decrees  from  raising  the  question  of  the  irregularity  of  the 
proceedings  in  the  county  court  which  are  involved  in  this 
litigation.  O'Dell  v.  Sogers,  44  Wis.  136;  Heminway  v. 
Reynolds,  98  Wis.  501,  74  K  W.  350.  No  grounds  are  sug- 
gested by  her  upon  which  she  can  rest  an  objection  that  the 
Wisconsin  Trust  Company  is  not  a  corporation  and  that  it 
had  no  power  to  make  the  contracts  in  question.  We  think 
the  court  properly  held  that  the  trust  company  was  a  duly 
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organized  corporation^  and  that  this  defendant  is  not  in  posi- 
tion to  question  the  legality  of  these  instruments. 

The  further  objection  is  made  in  her  behalf  that>  at  the 
time  of  the  alleged  transfer  of  the  notes  by  the  trust  company 
to  the  other  plaintiffs,  no  formally  stamped  assignment  of 
the  notes  or  interest  in  the  mortgage  securing  their  payment 
was  made,  and  for  that  reason  the  assignment  is  invalid  as 
violating  the  federal  statutes  prescribing  the  revenue  stamp 
tax.  This  objection,  if  applicable  to  the  holders  of  the  notes, 
can  in  no  way  affect  the  right  of  the  Wisconsin  Trust  Com- 
pony,  the  original  owner  and  holder  of  the  notes  and  mort- 
gage. The  trust  company  is  a  party  plaintiff  to  this  action, 
and,  if  the  other  plaintiffs  are  not  the  owners  of  the  notes 
and  the  interest  in  the  mortgage,  under  the  suggestion  of  ap- 
pellant, then  the  judgment  must  stand  as  properly  awarded 
in  favor  of  the  trust  company  and  against  Ethel  Bryant 
Chapman.  We  find  no  reversible  error  in  the  record  upon 
this  ground. 

These  considerations  cover  all  the  material  questions  of 
the  case,  and  make  it  unnecessary  to  consider  other  ques- 
tions discussed  in  the  briefs  of  counsel.  The  judgment  of 
the  circuit  court  was  properly  awarded  as  to  the  amount  due, 
and  in  directing  a  foreclosure  of  the  mortgage  and  a  sale  of 
the  premises,  and  in  applying  so  much  of  the  proceeds  as  may 
be  required  to  pay  the  debt>  and  that  Oscar  H.  Pierce  is  not 
personally  liable  for  tiie  amount  due  on  the  notes  and  mort- 
gage. 

The  reformation  of  the  instruments  as  prayed  for  in  the 

counterclaim  of  Oscar  H.  Pierce,  and  the  decree  of  the  court 
directing  the  insertion  of  the  express  stipulation  that  Mr. 
Pierce  be  not  personally  liable  upon  the  notes  and  mortgage, 
become  immaterial  in  our  view  of  the  case. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Campbell  &  Cameron  Company,  Appellant,  vs.  Weisse 

and  another,  Respondents. 

March  23— April  19,  1904. 

Contracts:  Entire  or  apportionahlet    Sale  of  chattels. 

A  contract  for  the  sale  of  200  cords,  more  or  less,  of  hemlock 
bark,  being  the  entire  product  of  the  vendor  for  the  season,  at 
|5  per  cord,  to  be  paid  in  cash  within  ten  days  from  receipt 
in  carload  lots,  Is  apportlonable.  The  vendor  may  enforce  pay- 
ment for  the  portion  delivered  although  he  falls  to  deliver  the 
balance;  and  the  vendee's  right  to  recover  damages  for  such 
failure  to  deliver  the  whole  is  not  conditioned  upon  payment 
having  been  made  for  the  portion  received. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Miohael  Kirwan,  Circuit  Judga     Reversed. 

This  action  is  brought  to  recover  a  balance  alleged  to  be 
due  upon  a  contract  to  deliver  hemlock  bark  to  respondents. 
The  contract  was  evidenced  by  the  following  letter : 

"Oshkosh,  Wis.,  July  27th,  1901. 
(7.  8.  Weisse  &  Co.,  Sheboygan  Falls,  TFis. 
"Gentlemen :  Referring  to  your  letters  of  July  5,  9  .and  17, 
will  say  that  we  propose  to  accept  your  oifer  of  Five  Dollars 
per  cord  for  Two  Hundred  cords,  more  or  less,  of  Hemlock 
Bark,  f.  o.  b.  cars,  Pratt's  Junction,  Wis.,  being  the  entire 
product  of  bark  for  this  season.  It  is  understood  that  we 
have  the  privilege  of  shipping  the  bark  as  soon  as  the  roads 
are  frozen  and  in  condition  to  move  the  bark. 

"Bark  to  be  measured  by  actual  measurement  of  128  feet 
to  the  cord  at  Sheboygan  Falls,  as  required  by  law,  and' 
measurements  of  each  car  reported  to  us  at  once,  especially 
if  your  measurements  do  not  agree  with  invoices. 

"Terms:  Spot  cash  within  ten  days  from  receipt  of  cars. 

'Respectfully, 

"Campbell  &  Cameron  Co. 

"By  J.  D.  Campbell,  Sec'y. 
"Accepted  July  30th,  1901, 
"Cilables  S.  Weisse  &  Co. 

"Sheboygan  Falls,  Wis. 
"All  cars  loaded  20,000  pounds  and  over,  or  shipper  to» 
pay  freight  on  short  weight." 


r/ 
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Between  December  80,  1901,  and  January  13,  1902,  ap- 
pellant delivered  eight  car  loads  of  bark.  Appellant  claimed 
that  the  cars  shipped  contained  more  cords  than  respondents 
reported.  After  shipment  of  these  eight  cars  appellant  re- 
fused to  deliver  more,  expressing  dissatisfaction  with  the 
measurements,  whereupon  respondents  refused  full  payment 
of  the  amount  due  on  the  shipments  that  had  been  made, 
upon  the  ground  that  appellant  had  breached  the  contract. 
No  more  bark  was  shipped  thereafter.  The  sum  of  $211.25 
was  paid  appellant  on  the  shipments  made  by  it  The  jury 
found  that  81^  cords  of  bark  had  been  delivered  under  the 
<5ontract;  that  appellant  had  118%  cords  more^  which  it  re- 
fused to  deliver;  and  that  bark  was  worth  $7  per  cord  at 
Pratt's  Junction,  and  that  respondents  were  obliged  to  puiv 
<ihase  elsewhere  in  place  of  the  quantity  not  delivered  by  ap- 
pellant. The  testimony  showed  that  50%  cords  were  sold 
-elsewhere  by  appellant  at  Pratt's  Junction  that  season,  after 
the  breach  of  the  contract,  and  that  they  had  not  to  exceed 
twelve  cords  ready  for  shipment 

Appellant  brought  action  to  recover  the  amount  due  for 
the  quantity  which  they  claimed  had  been  shipped.  Re- 
spondents deny  that  the  quantity  so  claimed  was  delivered, 
and  counterclaim  for  damages  for  the  nondelivery  of  the 
bark  at  Pratt's  Junction,  by  reason  of  which  they  were  com- 
pelled to  purchase  elsewhere  at  an  advanced  price.  By  special 
verdict  the  jury  found  the  quantity  of  bark  delivered  to  re- 
spondents, the  amount  paid  by  them  to  appellant,  and  that 
appellant  had  refused  to  deliver  118%  cords  in  their  pos- 
session at  Pratt's  Junction.  The  court  awarded  damages  to 
respondents  on  their  counterclaim  for  the  nondelivery  of 
118%  cords  at  $2  per  cord,  and,  after  deducting  the  amount 
of  $195,  due  for  bark  delivered,  entered  judgment  in  re- 
spondent's favor  for  $42.75  and  costs.  Before  judgment^  ap 
pellant  moved  to  correct  the  special  verdict  by  changing  the 
answer  to  the  second  question  from  118%  cords  to  sixty-three 
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cords,  which  motion  was  denied.  Appellant  then  moved  that 
the  special  verdict  be  set  aside,  and  for  a  new  trial,  and  this 
motion  was  also  denied.  This  is  an  appeal  from  the  judg- 
ment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Phillips  <6  Hicks.  They  contended,  inter  alia,  that  where 
the  contract  intends  that  there  should  be  performance  in 
distinct  parcels  at  different  times,  a  breach  in  respect  to  any 
instalment  relieves  the  other  party,  at  his  option,  from  any 
further  performance.  School  Did.  v.  Han/ne,  46  Wis.  511 ; 
Lindon  v.  Eldred,  49  Wis.  305;  Corbett  v.  Anderson,  85- 
Wis.  218;  Walsh  v.  Myers,  92  Wis.  397;  Boyington  v. 
Sweeney,  77  Wis.  56. 

For  the  respondents  there  was  a  brief  by  Bowler  <&  Bowler, 
and  oral  argument  by  E.  22.  Bowler.  They  argued,  among 
other  things,  that  where  the  contract  is  apportionable  or  di- 
visible, as  in  this  case,  after  delivery  of  part  and  on  failure 
to  deliver  the  whole  the  vendor  may  sue  for  the  contract  price 
of  that  already  delivered,  and  the  defendant  may  counter- 
claim his  damages  for.  the  violation  of  the  contract  in  not 
delivering  the  whole.  Ooodwvn  v.  Merrill,  13  Wis.  658; 
Sawyer  v.  C.  <&  N.  W.  R.  Go.  22  Wis.  403 ;  Oill  v.  Benjamin, 
64  Wis.  362-368;  Schweichhart  v.  Stuewe,  71  Wis.  1-7; 
Hoffman  v.  King,  70  Wis.  383 ;  Myer  v.  Wheeler,  65  Iowa, 
390,  21  K  W.  692;  Hansen  v.  Consvmers'  S.  H.  Co.  73 
Iowa,  77,  84  K  W.  495 ;  Osgood  v.  Bauder,  76  Iowa,  550, 
1  L.  R.  A.  655 ;  Winchester  v.  Newton,  2  Allen,  492. 

SiEBECKEE,  J.  The  exception  especially  urged  by  appel- 
lant bears  upon  the  construction  given  the  contract  by  the 
trial  court  The  foregoing  statement  of  facts  shows  that  ap- 
pellant contracted  with  respondents  for  the  sale  and  delivery 
of  its  entire  season's  product  of  hemlock  bark  of  200  cords, 
more  or  less,  at  $5  per  cord;  the  terms  of  payment  being 
cash  within  ten  days  from  receipt  in  carload  lots.    The  court 
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held  the  contract  apportionable.  An  inspection  of  its  terms 
discloses  that  the  bark  as  purchased  was  to  be  delivered  in 
definite  portions,  and  that  the  price  of  each  portion  was  pay- 
able upon  delivery  at  the  fixed  contract  price,  and  that  such 
payment  was  not  conditioned  upon  the  delivery  of  the  re- 
maining portions  of  the  season's  product,  nor  was  the  require- 
ment of  a  full  delivery  of  the  quantity  purchased  conditioned 
upon  payment  having  been  made  for  the  portions  shipped. 
Respondents'  default  of  payment  for  any  carload  shipment 
at  the  time  agreed  upon  gave  appellant  a  right  to  enforce 
payment  for  the  quantity  delivered,  regardless  of  its  in- 
tention to  fully  perform  its  obligation  to  deliver  the  re- 
mainder of  the  bark.  Respondents  were  likewise  entitled 
to  insist  upon  full  performance  of  the  contract  in  having  the 
quantity  purchased  delivered,  though  there  be  default  in  pay- 
ment of  the  quantity  delivered,  upon  the  ground  that  the 
payment  for  such  delivery  is  not  a  condition  precedent  to  the 
complete  performance  of  the  contract  by  appellant  Appel- 
lant failed  to  deliver  all  of  the  bark  covered  by  the  contract, 
and  therefore  became  liable  to  respondents  for  the  damages 
resulting  from  such  breach.  Goodwin  v.  Merrill,  13  Wis. 
G58;  Widman  v.  Gay,  104  Wis.  277,  80  K  W.  450;  Paim 
V,  0.  &  M.  B.  Co.  18  111.  217 ;  Christian  Co.  v.  OverhoU,  18 
111.  223. 

It  is  claimed  by  appellant  that  the  court  erred  in  refusing 
to  set  aside  the  finding  of  the  jury  as  to  the  quantity  of  bark 
it  failed  to  deliver  under  the  contract  The  jury  found  that 
it  amounted  to  118%  cords.  We  are  unable  to  find  any  evi- 
dence in  the  case  supporting  this  finding.  The  only  evidence 
l)caring  upon  the  question  of  the  quantity  of  bark  appellant. 
had  at  Piatt's  Junction  was  the  testimony  of  its  woodman, 
]\Ir.  Henke,  who  fixed  the  quantity  at  not  to  exceed  sixty- 
three  cords.  Upon  tliis  state  of  the  proof  the  court  should 
have  granted  the  motion  to  change  the  answer  to  the  second 
question  in  the  special  verdict,  striking  out  the  finding  that 
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appellant  failed  to  deliver  118%  cords  of  bark  under  the  con- 
tract, and  substituting  the  quantity  shown  by  the  undisputed 
evidence,  sixty-three  cords.  There  is  no  claim  that  the  dam- 
ages to  respondents  for  the  breach  of  the  contract-'was  other 
than  at  the  rate  of  $2  per  cord  for  the  undelivered  quan- 
tity, making  a  total  of  $126;  nor  is  there  any  controversy 
but  that  respondents  owed  a  balance  of  $195  for  the  portion 
delivered  before  suit  was  commenced.  Appellant  was  entitled 
to  judgment  for  the  difference  between  the  balance  so  found 
due  it  for  the  bark  delivered  and  the  amount  of  damages  re- 
spondents sustained  by  appellant's  failure  to  deliver  the  en- 
tire quantity  covered  by  the  contract,  with  the  costs  of  the 
action. 

m 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  witi  directions  to  amend  the 
special  verdict  by  changing  the  answer  to  the  second  que&- 
tion,  and  to  enter  judgment  in  appellant's  favor  for  the  bal- 
ance due  it  as  specified  in  the  opinion,  with  costs. 


Ehblioh,  Appellant,  vs.  Bbugkeb,  Bespondent 

March  23— April  19,  1904. 

Partnership:  Findings:  Evidence:  Interest 

1.  In  an  action  to  dissolve  an  alleged  partnership  and  for  an  ac- 
counting, findings  of  the  trial  court^-to  the  effect  that  no 
partnership  ever  existed  between  the  parties;  that  of  certain 
goods  which  plaintiff  claimed  to  have  furnished  and  put  into 
the  business,  a  part  had  been  purchased  and  paid  for  by  de- 
fendant and  a  part  had  merely  been  placed  in  defendant's  store 
for  sale;  and  that  defendant,  having  had  the  benefit  or  re- 
ceived the  proceeds  of  the  latter,  was  liable  to  plaintiff  in  a 
certain  sum  as  a  balance  over  and  above  payments  thereon — 
are  held  to  be  sustained  by  the  evidence. 
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2.  Where  there  Is  no  agreement  to  pay  interest  on  a  loan,  and  re- 
payment is  made  on  demand,  the  borrower  la  not  liable  for 
interest 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  County :  Michael  Kibwan,  Circuit  Judge.  AflirmecL 

This  action  was  commenced  May  17,  1900,  to  dissolve  a 
partnership  alleged  to  have  been  entered  into  by  the  plaintiff 
and  defendant  April  8,  1899,  and  for  an  accounting  of  the 
net  profits  and  business  of  the  firm  from  that  date  to  Jan- 
uary 1,  1900.  The  complaint  alleges,  in  effect,  that  each 
party  was  to  put  into  the  business  $2,500,  and  that  the 
plaintiff  put  in  $1,000  in  cash  and  $1,850.80  in  goods,  wares^ 
and  merchandise,  and  that  in  January,  1900,  the  defendant 
excluded  plaintiff  from  the  business.  The  defendant  an- 
swered to  the  effect  that  the  plaintiff  and  defendant  had 
never  been  partners,  and  that  no  partnership  agreement  ever 
existed  between  them;  that  the  defendant  received  $1,000 
from  the  plaintiff,  which  he  had  repaid  to  her  in  full ;  that 
he  had  employed  the  plaintiff  in  his  store  to  assist  him  in 
managing  and  teaching  him  to  manage  the  business,  and  had 
fully  paid  her  for  her  services ;  that  while  she  was  there  she 
brought  some  "household  goods"  into  the  store,  and  sold  the 
same,  and  received  the  proceeds  thereof,  and  that  the  defend- 
ant received  nothing  therefrom;  and  otherwise  denied  each 
and  every  allegation  of  the  complaint 

Thereupon  the  cause  was  tried,  and  the  court  found  as 
matters  of  fact  in  effect :  (1)  That  no  partnership  was  formed 
by  or  existed  between  the  plaintiff  and  the  defendant 
(2)  That  from  April  8, 1899,  to  January  6, 1900,  the  plaint- 
iff worked  in  the  defendant's  store  at  Fond  du  Lao  as  his  em- 
ployee for  hire,  and  not  otherwise;  that  for  her  services  so 
rendered  the  defendant  paid  her  as  full  compensation  $10 
per  week.  (3)  That  in  March  or  April,  1899,  the  plaintiff 
loaned  to  the  defendant  $1,000,  which  sum  he  repaid  to  the 
plaintiff  in  February  or  March,  1900 ;  that  no  part  of  tho 
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$1,000  was  put  into  the  business  by  the  plaintiff  as  a  partr 
ner  therein,  nor  was  the  same  a  contribution  on  her  part  to 
the  capital  invested  in  the  business ;  that  she  loaned  or  de- 
posited said  $1,000  with  the  defendant  on  his  promise  to 
repay  it  to  her  on  demand,  and  that  he  had  repaid  to  the 
plaintiff  the  principal  sum  of  $1,000.  (4)  That  certain 
goods  were  shipped  from  Chicago  to  the  defendant's  store  at 
Fond  du  Lac  in  May  or  June,  1899,  and  that  in  the  plaint- 
iff's presence,  and  with  her  full  knowledge  and  approval,  the 
defendant  purchased  those  goods  from  her  husband,  one  L.  B. 
Ehrlich,  as  the  owner  thereof,  and  promised  to  pay  him  for 
the  same ;  that  the  plaintiff  did  not  put  said  goods  into  the 
store  of  the  defendant  as  partner  or  otherwise,  and  that  she 
has  no  lawful  claim  or  demand  against  the  defendant  on  ac- 
count thereof,  and  that  the  plaintiff  never  owned  said  goods. 
(5)  That  certain  other  goods,  known  as  '^household  goods," 
were  removed  from  the  plaintiff's  dwelling  house  at  Fond 
du  Lac  to  the  store  of  the  defendant  in  that  city  on  or  about 
April  8,  1899,  and  that  said  goods  were  placed  in  said  store^ 
to  be  sold  for  the  plaintiff's  benefit  and  by  her  or  under  her 
direction,  but  that  the  same  were  not  put  in  by  the  plaintiff 
as  partner  in  the  business,  nor  with  the  understanding  or 
agreement  that  said  'Tiouflehold  goods"  should  become  a  part 
of  the  stock  in  trade  in  said  store  in  the  sense  that  the  de- 
fendant had  or  should  have  any  interest  in  said  goods,  and 
that  the  defendant  never  had  any  interest  in  said  goods,  and 
never  made  any  agreement  with  the  plaintiff  in  respect  there- 
to, other  than  she  might  sell  them  in  the  store  for  her  own 
benefit  as  her  own  goods;  that  some  of  such  'Tiousehold 
goods"  were  sold  from  the  store  while  the  plaintiff  was  so 
in  the  defendant's  employment ;  that  some  of  such  sales  were 
made  by  the  plaintiff  and  some  by  others  of  the  clerks  in  said 
store;  that  some  of  the  proceeds  were  paid  directly  to  the 
plaintiff,  and  were  by  her  rightfully  appropriated  to  her  own 
use;  that  certain  of  the  proceeds  of  such  sales  of  said  'Tiouse- 
VoL.  121  —  32 
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hold  goods"  were  paid  over  to  the  cashier  of  the  store^  and 
went  into  the  store  fnnds^  and  the  defendant  had  the  benefit 
thereof;  that  when  the  plaintiff  was  so  discharged  by  the  de- 
fendant January  6, 1900,  some  of  the  *Tiousehold  goods''  were 
left  by  the  plaintiff  in  the  store  of  the  defendant,  and  that 
thereafter  certain  sales  thereof  were  made,  and  the  proceeds 
were  received  by  the  defendant,  and  applied  to  his  own  use. 
(6,  7)  The  court  being  unable  to.  determine  from  the  evi- 
dence the  character,  amount,  or  value  of  such  'household 
goods"  belonging  to  the  plaintiff  of  which  the  defendant  had 
received  the  benefit,  or  to  state  the  true  account  between  the 
parties  by  reason  thereof,  the  court,  upon  its  own  motion, 
referred  the  matters  in  controversy  as  to  such  'household 
goods"  to  a  circuit  court  commissioner,  to  hear,  try,  and  de- 
termine the  same  and  report  thereon  to  the  court,  in  effect, 
as  to  whether  the  defendant  had  received  or  had  the  benefit 
of  any  portion  of  such  goods,  and  the  amount  and  value  there- 
of, and  whether  the  plaintiff  had  taken  from  the  store  or 
had  the  benefit  of  any  portion  of  such  goods,  and  the  amount 
and  value  thereof,  and  to  state  the  account  between  the 
plaintiff  and  defendant  in  respect  thereto^  giviiig  to  the  d^ 
fendant  credit  for  $171  paid  by  him  to  her  after  she  was  ex- 
cluded from  the  store,  January  6,  1900 ;  and  also  to  credit 
him  for  the  amount  of  the  goods  sold  and  delivered  by  him 
to  her  after  sudi  last-named  date,  and  the  amount  of  the 
proceeds  of  sales  of  such  "household  goods"  received  by  the 
plaintiff  and  appropriated  by  her  to  her  own  use,  and  charg- 
ing the  defendant  with  the  proceeds  of  sales  of  such  goods  of 
which  he  had  the  use  and  benefit,  and  charging  him  with  ac- 
crued interest,  if  any,  on  the  $1,000  mentioned. 

After  hearing  the  parties  and  considering  the  evidence  in 
the  case,  the  court  commissioner  found  upon  the  questions  so 
submitted  to  him  as  matters  of  fact,  in  effect,  that  the  'house- 
hold goods"  mentioned  in  the  findings  of  the  court  were  of 
the  aggregate  value  of  $748.18 ;  that  they  were  intermingled 
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bj  the  plaintiflF,  with  the  knowledge  and  consent  of  the  de- 
fendant, with  the  goods  belonging  to  the  defendant  in  the 
store,  and  that  it  was  impossible  for  the  parties,  as  shown  by 
their  testimony,  to  identify  very  many  of  the  *Tiousehold 
goods,"  or  distinguish  them  from  those  belonging  to  the  de- 
fendant; that  such  goods  were  so  intermingled  with  the  in- 
tention of  both  plaintiff  and  defendant  that  such  goods  should 
be  sold  in  the  store  and  the  plaintiff  receive  the  results  of 
«uch  sales ;  that  it  was  impossible  from  the  testimony  to  re- 
port each  article  of  the  ^Tiousehold  goods"  and  its  value, 
then  in  the  defendant's  store,  or  to  determine  whether  any 
of  such  goods  were  still  in  the  store;  that  on  the  trial  before 
the  referee  the  defendant  offered  to  permit  the  plaintiff  to 
select,  if  she  could,  such  "household  goods"  as  remained  in 
the  store,  and  to  examine  his  books  and  sales  slips  to  aid  her 
in  doing  so;  that  by  reason  of  the  intermingling  of  the 
*Tionsehold  goods"  with  other  goods  in  the  store  it  was  im- 
possible for  the  defendant  to  select  the  "household  goods," 
if  any,  which  might  have  remained  unsold  at  the  time  of  the 
trial,  in  order  to  tender  them  to  the  plaintiff;  and  also  im- 
possible for  the  plaintiff  to  take  advantage  of  the  defendant's 
offer  to  permit  her  to  select  the  'Tiousehold  goods"  then  re- 
maining on  hand ;  that  np  to  the  time  of  the  trial  before  the 
referee  such  goods  were  sold  by  the  defendant  in  the  nsual 
<50urse  of  trade,  with  his  own  goods;  that  the  defendant  never 
agreed  to  pay  interest  on  the  $1,000  loaned  to  him  by  the 
plaintiff,  and  was  not  liable  for  interest  thereon.  The  referee 
charged  to  the  defendant  the  whole  amount  of  such  "house- 
Hold  goods"  so  placed  in  the  defendant's  store  by  the  plaintiff 
($748.18),  less  the  items  which  had  been  received  by  the 
plaintiff,  and  less  the  item  of  $171  paid  by  the  defendant  to 
the  plaintiff,  as  found  by  the  court;  leaving  a  balance  due  to 
the  plaintiff  from  the  defendant  of  $541.53. 

The  court  refused  to  modify  such  findings  of  the  referee. 
And  denied  the  defendant's  motion  to  re-refer  the  cause,  and 
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on  motion  of  the  plaintiff  confirmed  the  referee's  report  and 
ordered  judgment  thereon  in  favor  of  the  plaintiff  for  the 
amount  last  above  mentioned.  From  the  judgment  entered 
thereon  accordingly,  with  costs,  the  plaintiff  appeals. 

For  the  appellant  there  was  a  )?rief  by  Duffy  <&  McCrory, 
and  oral  argimient  by  /.  H.  McCrory, 

For  the  respondent  there  was  a  brief  by  Swett  &  Eche,  and 
oral  argument  by  H.  E.  Swett. 

Cassoday,  C.  J.  1.  The  important  question  presented  is 
whether  the  finding  of  the  trial  court  that  no  partnership  ever 
existed  between  the  plaintiff  and  the  defendant  is  sustained 
by  the  evidence.  There  is  no  pretense  that  there  was  ever  any 
written  agreement  or  articles  of  copartnership.  The  plaintr 
iff's  claim  is  that  she  entered  into  an  oral  agreement  with  the 
defendant  wherein  and  whereby  they  agreed  to  run  and  oper- 
ate a  general  department  store  at  the  city  of  Fond  du  Lac 
In  her  verified  complaint  she  alleges  that  such  agreement  was 
made  April  8,  1899.  In  her  testimony  she  swears  that  "the 
partnership  was  formed  about  the  last  part  of  November, 
1898,"  at  her  house  in  the  city;  that  they  opened  the  store 
April  8,  1899,  and  that  she  was  sent  away  January  6,  1900. 
There  is  considerable  testimony  tending  to  corroborate  the 
plaintiff  as  to  the  existence  of  such  copartnership.  It  con- 
sists largely  in  admissions  or  statements  of  the  defendant  to 
the  effect  that  the  plaintiff  was  interested  in  the  business,  or 
was  his  partner.  The  defendant  flatly  denied  that  he  was 
ever  in  partnership  with  the  plaintiff.  The  circumstances 
were  peculiar.  It  appears,  and  is  undisputed,  that  prior  to 
December  1,  1898,  the  plaintiff  and  her  husband  conducted 
a  mercantile  business  in  the  store  building  in  question  in  the 
name  of  B.  Ehrlich — ^the  plaintiff's  father-in-law — ^who  at 
the  time  resided  in  Chicago.  That  building  was  owned  by 
the  defendant's  wife.  B.  Ehrlich  failed  in  that  business  in 
Xovomlx^r,  1898,  and  December  1,  1898,  the  defendant  was 
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appointed  temporary  receiver  of  the  property.  Tbe  defend- 
■ant  liad  had  no  experience  in  mercantile  businees.  He  had 
Bome  years  before  been  a  farmer  and  lived  in  the  country 
and  upon  being  elected  sheriff  had  moved  into  the  city,  where 
he  continued  to  reside.  The  result  was  that  he  employed  the 
plaintiff  and  her  husband  to  assist  in  closing  out  the  busi- 
nessy  and  for  that  purpose  the  store  building  was  occupied 
tmtil  April  1,  1899,  when  it  was  closed  up.  The  fact  of  that 
building  being  vacant  and  the  defendant  having  seven  grown- 
up children,  the  oldest  of  which  was  twenty-nine  years  of  age, 
and  the  offer  of  the  plaintiff  and  her  husband  to  work  for 
him  very  cheaply,  and  buy  goods  for  him,  and  teach  and 
educate  him  and  his  children  in  the  business,  induced  him, 
according  to  his  testimony,  to  go  into  the  business  in  his  own 
name.  There  is  much  testimony  tending  to  corroborate  the 
statement  of  the  defendant  that  he  was  never  in  partnership 
with  the  plaintiff.  Certainly  we  cannot  hold  that  the  finding 
that  the  plaintiff  and  defendant  were  never  in  partnership  is 
against  the  clear  preponderance  of  the  evidence. 

2.  Of  the  $1,850  worth  of  goods  which  the  plaintiff  claims 
to  have  furnished  and  put  into  the  business,  she  testified  that 
$1,075  in  value  thereof  were  purchased  by  her  of  one  Frank 
in  Chicago  at  a  discount  of  nearly  $200  by  reason  of  their 
being  in  broken  lots  and  broken  boxes.  The  trial  court  found 
that  said  last-mentioned  goods  were  shipped  from  Chicago 
to  the  defendant's  store  in  May  or  June,  1899,  and  that  the 
<iefendant^  in  the  plaintiff's  presence,  and  with  her  full 
knowledge  and  approval,  purchased  those  goods  from  the 
plaintiff's  husband,  as  the  owner  thereof,  and  promised  to 
pay  him  therefor;  and  that  the  plaintiff  did  not  put  such 
goods  into  the  store  as  {xartner  or  otherwise;  and  that  she 
had  no  lawful  claim  or  demand  against  the  defendant  on  ac- 
count thei*eof  and  that  the  plaintiff  never  owned'  said  goods. 
The  defendant  testified  to  the  effect  that  he  imderstood  that 
the  goods  had  lieen  bought  by  the  plaintiff's  father-in-law  in 
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Chicago,  who  had  opportunitieB  for  baying  up  goods  for  fifty 
or  sixty  cents  on  the  dollar,  in  pursuance  of  a  conversationr 
which  the  defendant  had  with  the  old  gentleman  in  March 
previous ;  and  that  the  defendant  agreed  to  pay  the  plaintiff's 
husband  for  the  goods  so  shipped  from  Chicago,  according  to 
the  invoice  which  should  be  made  out — ^being  about  eight 
or  nine  hundred  dollars.  There  is  considerable  testimony 
tending  to  corroborate  the  defendant's  version  of  the  transr 
action.  There  is  some  evidence  tending  to  prove  that  some 
of  the  goods  so  shipped  from  Chicago  were  part  of  the  goods 
which  formerly  belonged  to  the  plaintiff's  father-in-law.  Cer- 
tainly, we  cannot  hold  that  the  finding  of  the  trial  court  as 
to  those  goods  so  shipped  from  Chicago  is  against  the  clear 
preponderance  of  the  evidence. 

8.  Since  there  never  was  any  partnership  between  the^ 
plaintiff  and  the  defendant^  it  is  obvious  that  the  findings 
of  the  trial  court  and  the  referee  as  to  the  'household  goods,"' 
so  called,  were  in  favor  of  the  plaintiff.  As  indicated,  the 
defendant  was  charged  with  the  full  amount  of  those  goods^ 
except  such  as  the  plaintiff  received  or  had  the  benefit  of; 
and,  in  addition,  the  defendant  was  credited  with  the  $171 
which  the  court  found  the  defendant  paid  to  the  plaintiff* 
after  she  left  the  store  January  6,  1900,  leaving  the  balance 
against  the  defendant  as  found  by  the  referee  and  adjudged 
by  the  court 

4.  Counsel  for  the  plaintiff  claims  that  the  evidence  did 
not  warrant  this  credit  of  $171.  But  just  before  the  testi- 
mony was  closed  the  plaintiff  was  recalled,  and  testified  to 
the  effect  that  after  she  left  the  store  the  defendant  made 
four  cash  payments^  amounting  in  the  aggregate  to  $171. 
So  that  finfliTig  is  supported  by  the  evidence.  Prior  to  that 
time  the  plaintiff  had  testified  to  the  effect  that  after  she  left 
the  store  she  had  her  husband  get  from  the  defendant  $500 
about  February  1,  1900,  and  $500  more  about  March  1^ 
1900.     These  two  items  make  the  $1,000  which  the  court 
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found  to  be  a  repayment  of  the  $1,000  which  the  plaintiff 
had  previously  loaned  to  the  defendant  So  there  is  no  dis- 
pute as  to  such  payments. 

5.  The  court  and  referee  also  found  that  neither  at  the 
time  of  making  such  loan  nor  at  any  other  time  was  there  any 
agreement  or  understanding  that  the  defendant  would  pay 
any  interest  thereon  to  the  plaintiff.  There  is  no  evidence  of 
any  demand  that  such  repayment  should  be  made  prior  to  the 
time  it  was  actually  made.  There  was  no  error  in  holding 
that  the  defendant  was  not  liable  for  the  payment  of  interest 
on  such  loan.  Laycoch  v,  Parker^  103  Wis.  161,  187,  188, 
19  N.  W.  827- 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kath,  Respondent,  vs.  Wisconsin  Central  Railway  Com- 
pany, Appellant. 

March  BJh-^pril  19,  im. 

Bailroad9:  Injury  to  employee:  Expert  testimony:  8uT)jective  symp* 
toms:  Warning  of  danger:  Assumption  of  risk:  Trial:  Issues 
as  to  negligence:  Proximate  cause:  Contributory  negligence. 

1.  In  an  action  for  personal  injuries  evidence  as  to  statements  of 

the  plaintiff  to  his  physician  is  admisslhle  only  when  their 
were  made  for  the  sole  purpose  of  ohtaining  treatment  before 
litigation  was  begun  or  threatened. 

2.  An  expert  medical  witness  cannot  state  what  he  has  learned  en- 

tirely from  medical  works,  unsupported  by  practical  experi- 
ence of  his  own;  but  on  motion  to  strike  out  testimony  it 
should  be  afflrmatiyely  shown  to  be  within  such  rule  of  ex- 
clusion. 
S.  As  to  the  engineer  and  fireman  of  an  engine  sent  to  assist  in 
putting  out  the  fire  on  a  burning  railway  bridge  whose  exact 
location  they  knew,  there  was  no  duty  on  the  part  of  the  rail- 
way company  to  display  signals  or  give  other  warning  of  the 
location  and  condition  of  the  bridge;  and  such  employees  as- 
sumed the  risks  ordinarily  incident  to  the  work. 
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4.  In  an  action  for  injuries  to  a  locomotive  fireman,  caused  by  the 

fall  of  his  engine  through  a  burning  bridge,  the  complaint 
charged  specifically,  among  other  things,  that  the  engineer  was 
negligent  in  failing  to  stop  before  reaching  the  dangerous 
place.  This  charge  was  apparently  lost  sight  of  on  the  trial. 
There  is  no  affirmative  evidence  that  it  was  abandoned  and. 
though  the  issue  was  not  covered  by  the  special  verdict,  the 
form  of  the  verdict  itself  shows  that  the  charge  was  not  deemed 
to  have  been  proven  by  uncontradicted  testimony.  The  Jury 
found  that  failure  to  display  signals  or  give  warning  of  the 
danger  was  the  proximate  cause  of  the  injury.  Held,  that  this 
excluded  another  proximate  cause,  and  plaintiff  cannot  have 
a  Judgment  in  his  favor  affirmed  on  the  ground  that  the  neg- 
ligence of  the  engineer  was  conclusively  established. 

5.  Whether  the  fireman  was  himself  negligent  in  failing  to  warn 

the  engineer  of  their  approach  to  the  burned  portion  of  the 
bridge  is  held,  upon  the  evidence,  to  have  been  a  question  for 
the  Jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  KIEWA]^^,  Circuit  Judge.     Reversed, 

This  is  an  action  to  recover  damages  for  personal  injuries. 
The  plaintiff  was  a  locomotive  fireman  in  the  employ  of  the 
defendant,  and  on  the  night  of  January  20,  1901,  at  about 
9  o'clock  p.  m.,  the  engine  which  he  was  firing  fell  through 
a  wooden  bridge,  which  had  been  partially  burned,  upon  the 
defendant's  road,  and  the  plaintiff  was  seriously  injured. 
The  complaint  charges  negligence  in  three  respects :  (1)  Fail- 
ure to  place  warning  lights  or  signals  at  the  ends  of  the  de- 
fective bridge;  (2)  the  maintaining  of  a  defective  air  brake 
upon  the  engine,  which  would  not  work  when  applied;  and 
(3)  the  failure  of  the  engineer  in  charge  of  the  engine  to 
stop  the  same  before  reaching  the  burned  pert  of  the  bridge. 
The  answer  admits  that  the  plaintiff  was  injured  at  the  time 
and  place  alleged,  but  denies  all  n^ligence. 

Upon  the  trial  many  facts  were  undisputed.  The  daim 
that  the  air  brake  was  defective  was  abandoned,  tt  ap- 
peared that  the  plaintiff  had  been  fireman  for  the  defendant 
since  March,  1900,  and  had  made  some  thirty-five  trips  over 
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the  piece  of  road  containing  the  bridge  in  question,  about 
one  third  of  which  tripe  were  taken  at  night;  that  the  bridge 
was  a  wooden  bridge,  617  feet  in  length,  and  about  fourteen 
feet  above  the  surface  of  the  water;  that  it  was  situated  about 
two  miles  west  of  the  city  of  Stevens  Point ;  that  about  mid- 
way between  the  city  of  Stevens  Point  and  the  bridge  is  a 
cut  in  the  rock,  called  "Rock  Cut,"  through  which  the  track 
passes,  and  about  1,300  feet  west  of  this  cut  is  a  highway 
grade  crossing,  and  about  a  half  mile  further  west  a  short 
bridge,  ninety-four  feet  long,  from  which  bridge  the  east  end 
of  the  bridge  in  question  is  about  1,200  feet  distant ;  that  the 
railway  track  for  a  distance  of  about  3,500  feet  east  of  the 
bridge  in  question  is  level ;  that,  about  6  o'clock  p.  m.  on  the 
day  named,  a  fire  started  in  about  the  center  of  the  bridge, 
and  soon  thereafter  information  of  the  fire  was  conveyed  to 
the  depot  at  Stevens  Point,  and  a  switch  engine,  with  a  crew, 
went  out  from  that  city  to  attempt  to  put  out  the  fire,  return- 
ing when  the  water  in  the  tank  was  exhausted,  and  leaving 
a  number  of  men  engaged  in  fighting  the  fire  by  getting  water 
in  pails  from  the  river  below  and  throwing  it  upon  the 
bridge;  that  the  plaintiff  reached  Stevens  Point  on  the  pre-' 
ceding  day  upon  engine  No.  122,  and  was  at  Stevens  Point 
on  the  evening  in  question,  and  at  about  half  past  seven  said 
engine,  with  a  caboose  and  its  crew,  were  ordered  to  proceed 
to  the  burning  bridge  to  help  put  out  the  fire ;  that  they  pro- 
ceeded, with  the  engine,  tender,  and  caboose,  to  the  bridge, 
saw  the  fire  as  soon  as  they  passed  through  the  cut,  and 
stopped  at  the  east  end  of  the  bridge  and  had  conversation 
with  the  men  who  were  trying  to  put  out  the  fire,  and  it  was 
decided  that  the  engine  should  be  run  back  to  Stevens  Point, 
and  turned  around,  so  that  the  water  tank  would  be  in  ad- 
vance, and  the  water  therein  could  be  more  readily  thrown 
upon  the  fire;  that  this  was  done,  and  occupied  nearly  half 
an  hour^B  tim^e,  and,  when  the  engine  approached  again,  it 
had  been  turned  around,  and  the  water  tank  was  ahead,  both 
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the* fireman  and  the  engineer  being  in  the  cab  of  the  engine; 
that  the  engine  ran  directly  onto  the  burned  portion  of  the 
bridge,  which  gave  way,  thus  precipitating  the  engine  onto 
the  ice  below  and  severely  injuring  the  plaintiff;  that  the 
burned  portion  of  the  bridge  was  about  seventy-five  feet  in 
length,  and  was  near  the  middle,  there  being  278  feet  east 
of  the  burned  portion,  and  264  feet  west 

The  engineer  was  not  called  as  a  witness.  The  plaintiff 
testified  that  when  they  approached  the  bridge  on  the  second 
trip  no  fire  was  visible;  that  the  engine  started  upon  this  sec- 
ond trip  at  a  speed  of  about  fifteen  miles  per  hour ;  that  he 
remembered  passing  through  the  cut  and  over  the  highway 
crossing;  that  then  the  engineer  shut  off  the  engine,  and  he 
(plaintiff)  got  down  and  shoveled  in  some  coal;  that  he  did 
not  notice  the  smaller  bridge ;  that  after  putting  in  the  coal 
he  kept  a  lookout,  and  asked  the  engineer  if  they  were  not 
near  the  bridge;  that  the  engineer  said:  ^^o.  Do  not  get 
excited.  We  are  a  good  ways  off  yet ;"  that  the  engine  was 
then  going  at  the  rate  of  from  three  to  five  miles  per  hour, 
the  steam  having  been  shut  off.  The  plaintiff,  on  cross-ex- 
amination, described  the  accident  thus : 

"After  I  got  onto  the  bridge,  I  hollered  at  the  engineer. 
I  says :  Tor  God's  sake,  stop  1  We  are  gone.'  I  cannot  teU 
you  where  the  engine  then  was  with  reference  to  the  south  end 
of  the  bridge.  It  was  on  the  bridga  After  we  struck  the 
bridge,  I  hollered  at  him,  and  that  was  alL  As  soon  as  we 
struck  the  bridge  he  threw  the  engine  into  emergency — ^the 
air  brake — ^and  reversed  the  engine.  That  is,  he  threw  the 
engine  into  forward  motion.  I  saw  him  do  it  I  was  sitting 
on  the  seat  I  didn't  see  the  fire,  nor  any  reflection  in  the 
sky  from  the  fire.  I  didn't  have  time  to  try  to  get  out  I  can- 
not say  how  quick  it  was  after  I  made  this  expression  to  him 
that  the  engine  went  down.  It  was  quicker  than  I  had  much 
time  to  think.  I  did  not  have  time  to  get  out  at  all,  nor  to 
jump  off  my  seat  I  went  down  on  my  side  before  I  could 
get  off  my  seat" 
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Certain  rules  af  the  defendant  company  were  put  in  evi- 
dence, requiring  the  display  of  danger  signals  or  the  sta- 
tioning of  a  person  to  warn  approaching  trains  at  or  near  any 
obstruction  or  danger  upon  the  track.  The  evidence  showed 
that  there  was  no  signal  or  person  stationed  at  the  east  end 
of  the  burned  bridge  when  the  engine  approached  it.  There 
was  considerable  testimony  contradicting  the  plaintiffs  claim 
that  when  he  approached  the  bridge  for  the  second  timB  no 
fire  was  visible.  The  evidence  showed  without  dispute  that 
the  engine  could  have  been  stopped  in  a  distance  of  from 
fifteen  to  twenty-five  feet  when  it  was  going  at  the  rate  of 
from  three  to  five  miles  per  hour.  The  following  special 
verdict  was  returned  by  the  jury : 

*'l.  While  plaintiff,  Willicum  Kath,  was  riding  upon  a  loco- 
motive of  the  defendant  company  over  its  railway,  and  was 
engaged  in  the  performance  of  his  duty  as  a  locomotive  fire- 
man in  the  employment  of  the  defendant,  on  January  20, 
1901,  about  9  o'clock  at  night,  did  plaintiff  sustain  personal 
injury  by  reason  of  said  locomotive,  with  plaintiff  therein, 
having  fallen  through  a  railway  bridge  situated  upon  and 
forming  part  of  defendant's  railroad  track,  about  two  miles 
northwest  from  Stevens  Point,  Wisconsin  ?  Answer  (by  the 
court  by  consent  of  counsel).    Yes. 

"2.  Was  the  injury  which  plaintiff  sustained  caused  by  the 
defective  condition  of  said  bridge,  which  resulted  from  the 
weakening  and  partial  destruction  thereof  by  fire  on  Janu- 
ary 20,  1901.    A.  Yes. 

"3.  Did  the  defendant  company,  through  Charles  Parman, 
its  foreman  of  the  section  in  whidi  said  bridge  was  then  sit- 
uated, have  actual  knowledge  of  the  defective  condition  of 
said  bridge  during  a  sufficient  period  before  plaintiff  was  in- 
jured to  have  enabled  defendant,  by  the  exercise  of  ordinary 
care  and  vigilance,  to  have  displayed  lights  as  danger  signals, 
and  to  have  stationed  men  at  said  bridge,  at  and  before  the 
time  of  plaintiff's  injury,  for  the  purpose  of  warning  ap- 
proaching trains  and  locomotives  of  the  location  and  de- 
fective condition  of  said  bridge  ?    A.  Yes. 
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"4.  Not  considering  the  light,  if  any  there  was,  proceeding 
from  the  fire  in  the  bridge  at  the  time  when  plaintiff  was  in- 
jured, did  the  defendant  company  fail  to  have  then  and  there 
displayed  any  lights  or  fail  to  have  then  and  there  stationed 
any  person,  for  the  purpose  of  giving  notice  and  warning  to 
all  approaching  trains  and  locomotives  of  the  location  and 
condition  of  said  bridge?  A.  Yes.  As  to  light,  we  answer, 
they  did  so  f  aiL  As  to  having  a  person  stationed  there,  we 
answer,  they  did  so  fail. 

"6.  When  plaintiff  made  his  first  trip  to  the  bridge  on  the 
night  of  his  injury,  did  he  then  and  diere  learn,  or  by  the 
exercise  of  ordinary  care  should  he  have  learned,  that  a  por- 
tion of  the  bridge  was  destroyed  by  fire,  to  such  an  extent  as 
to  be  incapable  of  supporting  the  weight  of  the  locomotive! 
A  No. 

"6.  At  the  time  when  plaintiff  was  injured,  was  the  fire 
which  partially  destroyed  the  bridge  emitting  light  sufficient 
to  have  given  timely  warning  of  the  location  of  liie  bridge  to 
plaintiff  as  he  approached  on  the  locomotive,  if  he  were  then 
exercising  ordinary  care  and  vigilance  in  the  performance  of 
his  duty  ?    A.  No. 

"7.  On  the  second  trip  to  the  bridge  on  the  night  of  the 
injury,  did  defendant  fail  to  give  to  plaintiff,  or  to  any  per- 
son on  the  locomotive,  by  or  through  any  person  stationed  at 
or  near  said  bridge,  notice  or  warning  of  its  location  ?  A.  Did 
so  fail. 

"8.  Did  the  exercise  of  ordinary  and  reasonable  care  and 
vigilance  require  that,  at  the  time  when  plaintiff  was  injured, 
the  defendant  should  have  had  some  person  stationed  or  some 
proper  light  displayed  at  or  near  said  bridge  to  give  .to  the 
persons  or  to  plaintiff's  locomotive  notice  and  warning  of  the 
precise  location  of  the  bridge,    A,  Yes. 

"If  both  of  your  answers  to  the  fourth  question  be  'No,' 
do  not  answer  this  ninth  question. 

"0.  f  On  his  second  trip  to  the  bridge,  and  before  the  loco- 
motive arrived  there,  on  the  night  of  the  injury,  did  plaintiff 
know,  or  by  the  exercise  of  ordinary  care  and  vigilance  should 
he  have  discovered,  that,  excepting  the  light,  if  any,  caused 
by  the  fire  in  the  bridge,  there  was  no  light  displayed  nor  per- 
son stationed  at  or  near  said  bridge  to  give  notice  or  warning 
of  its  location  ?    A.  Yes. 

"10.  Did  any  want  of  ordinary  care  on  plaintiff's  part 
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contribute  to  produce  the  injury  which  he  sustained  on  Jan- 
uary 20,  1901  ?   A.  No. 

"11.  Was  the  defendant's  failure  to  display  a  proper  light 
as  a  signal,  and  to  station  some  person  at  the  bridge  to  give 
notice  and  warning  to  plaintiff  of  the  location  of  the  bridge, 
the  proximate  cause  of  plaintiff's  injury  ?    A.  Yes. 

"111/^.  Is  plaintiff  now  suffering  from  any  spinal  injury 
which  is  the  natural  and  probable  consequence  of  his  fall 
from  the  bridge  on  January  20, 1901  ?    A.  Yes. 

"If  your  answer  to  question  11%  be  *No,'  do  not  answer 
the  twelfth,  thirteenth,  nor  the  fifteenth  questions. 

"12.  If  the  spinal  injury  exists,  of  which  plaintiff  com- 
plains, is  it  reasonably  certain  that  the  same  will  be  per- 
manent?   A.  Yes. 

"13.  If  said  spinal  injury  exists,  is  the  same  due  either 
in  whole  or  in  part  to  plaintiff's  having  fallen  from  the  ice 
run  or  inclined  plane  at  Janesville  on  January  6,  1899? 
A.  Neither  in  whole  nor  in  part 

"14.  If  the  court  shall  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  judgment  in  his  favor,  what  sum  will  reason- 
ably compensate  him  for  the  injuries  which  he  sustained  by 
reason  of  having  fallen  through  said  bridge  while  riding  on 
said  locomotive?    A.  Twelve  thousand  dollars. 

"15.  If  your  answer  to  the  twelfth  question  be  'Yes,'  then 
answer  this :  In  the  award  of  damages  made  by  your  answer 
to  the  fourteenth  question,  what  sum,  if  any,  is  included  as 
compensation  for  permanent  injury  to  plaintiff's  spine? 
A.  Eight  thousand  dollars." 

The  defendant  moved  to  change  the  answers  to  questions 
Nos.  5,  6,  and  10  from  "No"  to  "Yes,"  and  the  answers  to 
questions  Nos.  8,  11,  and  111/2  from  "Yes"  to  "No,"  and  to 
render  judgment  for  the  defendant  upon  the  verdict  as  so 
amended.  This  motion  being  overruled,  the  defendant  moved 
to  set  aside  the  verdict  and  for  a  new  trial.  This  motion 
being  also  overruled,  judgment  for  the  plaintiff  was  rendered 
upon  the  verdict,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Howard  Morris  and 
Thomas  H.  Oill,  and  oral  argument  by  Mr.  Gill. 

0.  H.  EcJce  and  H.  E.  Swett,  for  the  respondent. 
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WiNsiiOW,  J.  An  objection  to  ceftain  evidence  will  be 
first  considered  The  plaintiff  was  injured  in  January,  1901, 
and  commenced  this  action  in  the  following  ApriL  Dr. 
Gavin  treated  him  regularly  from  the  time  of  his  injury  until 
the  following  October.  Dr.  Baker  was  consulted  by  plaintiff 
August  13,  1901,  and  made  an  examination  of  the  case  at 
that  time,  and  a  further  one  on  the  8d  of  September  follow- 
ing, and  treated  the  plaintiff  as  a  physician  regularly  after 
the  first  examination.  Dr.  Baker  was  put  on  the  stand  by 
the  plaintiff,  and  asked  to  state  what  the  plaintiff  said  to  him 
as  to  his  injuries  and  feelings  at  the  time  of  the  first  ^lam- 
ination— ^in  other  words,  to  state  subjective  symptoms.  Ob- 
jection being  made  to  this  testimony  as  incompetent,  irrele- 
vant, and  immaterial,  and  as  self-serving  statements  made 
for  the  purpose  of  having  the  witness  testify  to  them  as  an 
expert  on  the  trial,  the  court  allowed  defendant's  counsel  to 
examine  the  doctor  preliminarily  on  the  subject;  and  from 
this  examination  it  appeared  that  some  two  weeks  before  Au- 
gust 18,  1901,  one  of  the  plaintiff's  attorneys  met  the  wit- 
ness on  the  street  and  said  that  he  had  a  man  whom  he  would 
like  to  have  the  doctor  examine,  and  that  he  wanted  to  find 
out  exactly  what  ailed  him,  but  did  not  state  for  what  pur- 
pose, nor  give  the  proposed  patient's  name ;  that  when  plaint- 
iff came,  and  was  first  examined,  he  (Dr.  Baker)  did  not 
know  he  was  the  man  to  whom  the  attorney  referred;  he 
knew  he  had  been  injured  on  defendant's  railroad,  but  was 
not  certain  whether  he  learned  that  there  was  litigation  pend- 
ing at  that  time  or  on  September  3d ;  that  he  learned  that  he 
was  to  be  called  as  an  expert  on  the  last-named  date,  and  then 
made  another  examination,  taking  notes ;  that  he  commenced 
to  treat  the  plaintiff  in  August  On  this  statement  the  wit- 
ness was  allowed,  against  objection  and  exception,  to  relate 
fully  all  the  statements  made  to  him  by  the  plaintiff  as  to  his 
condition  at  the  time  of  the  first  examination,  in  August^  on 
the  ground  that  the  witness  was  in  good  faith  treating  the 
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plaintiff  as  a  physician,  and  hence  that  statements  made  by 
the  patient  were  admissible  under  the  rule  laid  down  in 
Keller  v.  Oilman,  93  Wis.  9,  66  N.  W.  800.  In  that  case 
there  was  an  attempt  made  to  formulate  the  rules  governing 
the  admission  and  rejection  of  evidence  as  to  subjective 
symptoms  of  a  patient  in  a  way  which  should  cover  all  cases. 
The  present  contention  shows  how  futile  the  attempt  was.  It 
was  there  said  that  such  statements  may  be  given  in  evidence 
when  made  to  a  physician  for  the  purpose  of  treatment,  but 
may  not  when  made  to  an  expert  after  action  brought  in 
order  to  enable  him  to  testify  as  a  witness  on  the  trial.  This 
seems  clear  enough  imtil  a  case  is  presented  like  the  present, 
where  the  statements  are  made  both  for  the  hona  fide  pur- 
pose of  treatment  and  to  enable  the  physician  to  testify  as  an 
expert  on  the  trial.  On  principle,  we  think  such  testimony 
should  not  be  admitted.  It  seems  to  us  to  be  equally  as  ob- 
jectionable as  the  evidence  of  subjective  symptoms  made  to 
a  physician  for  the  5oZe  purpose  of  enabling  him  to  testify  as 
an  expert.  Whenever  such  statements  are  merely  narrative, 
and  not  part  of  the  res  gestce,  their  relation  on  the  witness 
stand  is  purely  hearsay  testimony.  The  rule  which  admits 
them  when  made  in  good  faith  before  action  solely  for  the 
purpose  of  treatment  is  an  exception  to  the  general  rule  ex- 
cluding hearsay  testimony.  The  exception  is  evidently  based 
upon  the  idea  that  there  can  be  no  reasonable  probability  that 
such  statements  are  made  with  any  self-serving  purpose ;  that 
there  is  every  reason  to  believe  that  they  are  true,  because  it 
would  be  absurd,  not  to  say  stupid,  for  a  patient  to  make  false 
statements  to  a  physician  who  is  to  treat  the  disease,  and  who 
must  base  his  treatment  in  part  on  such  statements.  While 
there  is  not  that  strong  probability  of  truth  which  is  held  to 
make  admissible  a  statement  made  in  the  immediate  view 
of  death,  there  is  some  similarity  in  the  two  cases,  in  this: 
that  the  circumstances  seem  in  each  case  to  negative  the  idea 
that  testimony  would  be  manufactured,  and,  on  the  other 
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hand,  to  indicate  that  there  would  be  every  inducement  to 
state  the  truth.  It  is  evident  that  this  condition  only  exists 
wh^re  the  patient  seeks  a  physician  for  the  sole  purpose  of 
obtaining  treatment  before  litigation  is  begun  or  threatened. 
If  he  joins  with  that  purpose  an  intention  to  call  the  i^ysi- 
cian  as  an  expert  upon  the  trial  of  his  case,  whether  then 
pending  or  to  be  commenced,  then  there  is  distinctly  present 
the  temptation  to  manufacture  testimony  when  stating  his 
symptoms  and  feelings  to  the  physician*  An  easy  way  is  thus 
opened  to  put  any  quantity  of  self-serving  ex  parte  state- 
ments before  the  jury,  by  simply  employing  an  expert  to  give 
a  few  days'  treatment  to  the  patient,  and  then  putting  the 
expert  on  the  stand  in  his  dual  capacity  of  expert  and  at- 
tending physician.  The  case  of  Cleveland,  (7.,  G,  <£  /.  R,  Co, 
V.  Newell,  104  Ind.  264,  3  N.  E.  836,  is  cited  to  us  in  sup- 
port of  the  ruling  of  the  court,  and  it  is  fair  to  say  that  it 
seems  to  do  so;  but  the  reasoning  is  not  satisfactory  to  us, 
and  we  hold  that  evidence  of  declarations  made  by  a  patient 
to  'a  physician  after  action  is  brought  or  threatened  is  inad- 
missible, where  it  is  proposed  to  call  the  physician  as  an  ex- 
pert, notwithstanding  that  the  patient  may  at  the  same  time, 
in  good  faith,  be  seeking  and  receiving  medical  treatment 

A  minor  question  arises  upon  the  motion  to  strike  out  a 
part  of  the  cross-examination  of  Dr.  Minahan,  a  medical  ex- 
pert called  by  the  plaintiff,  who  had  made  a  recent  physical 
examination  of  the  plaintiff.  Dr.  Minahan  had  testified  to 
the  fact  that  he  found  atrophy  or  flattening  of  one  of  the 
spinal  muscles,  and  that^  in  his  opinion,  the  cause  of  the 
flattening  was  that  the  nerves  supplying  those  muscles  had 
been  injured,  but  that  the  name  of  the  nerve  is  not  given  in 
the  authorities,  and  he  did  not  know  from  his  own  experience 
what  nerve  it  was ;  that  he  could  not  come  to  a  conclusion  as 
to  the  cause  of  the  flattening  of  the  muscle  without  the  aid 
of  some  authority ;  that  he  was  testifying  from  his  knowledge 
of  what  the  autliorities  state  under  those  circumstances.   Mo- 
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tion  was  made  to  strike  it  out  It  does  not  clearly  appear  just 
how  much  testimony  the  motion  to  strike  out  coyered^  nor 
(^oes  it  appear  afiElrmatively  that  the  doctor  never  had  a  case 
of  this  kind  or  involving  these  questions.  The  rule  is  that 
an  expert  medical  witness  cannot  state  what  he  learns  entirely 
from  medical  works,  unsupported  by  practical  experience  of 
his  own,  but  the  rule  goes  no  further.  ZoldosJce  v.  State,  82 
Wis.  580,  62  N.  W.  778.  We  cannot  say  that  it  appears  that 
such  was  the  case  heret,  and,  in  the  uncertain  state  of  the  reo* 
ord  as  to  the  scope  of  the  motion  to  strike  out,  we  are  unable 
to  say  that  there  was  prejudicial  error  in  the  ruling. 

Passing  now  to  questions  involving  the  morits  of  the  con- 
troversy, WB  first  meet  the  question  whether  the  defendant's 
motion  for  a  directed  verdict  should  have  been  granted. 
Upon  this  question  the  defendant's  argument  is  that  the  only 
ground  of  negligence  claimed  was  the  failure  of  the  men  at 
tie  burning  bridge  to  give  warning  signals  or  station  a  man 
at  the  end  of  the  bridge  as  the  engine  approached  the  second 
time,  and  that  the  rules  requiring  the  giving  of  signals  when 
any  break  or  obstruction  in  the  track  is  discovered  do  not 
apply  where  employees  knowingly  start  out  to  repair  or  at- 
tend to  the  very  defect  in  question,  and  know  its  location. 
It  is  impossible  for  us  to  see  how  the  logic  of  this  argument 
can  be  successfully  avoided.  The  plaintiff  and  his  colleague, 
the  engineer,  knew  that  the  bridge  was  on  fire  and  hence  was 
necessarily  a  dangerous  place.  They  had  been  informed  of 
the  fact,  and,  if  that  was  not  enough,  they  had  been  to  the 
bridge  and  seen  the  fire  themselves.  They  were  sent  to  help 
put  out  the  fire,  and  went  without  protest.  They  were  ex- 
perienced railroad  men,  and  had  passed  over  this  very  bridge 
numerous  times,  and  knew  its  location.  To  say  that  they 
needed  to  be  advised  of  danger  when  they  approached  the 
bridge  the  second  time,  by  means  of  a  lantern  or  other  signal, 
seems  well-nigh  preposterous.  The  very  mission  they  were 
sent  oa  was  an  advertisement  of  danger  and  a  warning  to 
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approach  with  care.  They  certainly  asanmed  all  the  risks 
that  might  ordinarily  be  expected  to  be  present  because  of 
the  weakening  of  the  bridge  by  fire.  Employees  who  volun- 
tarily engage  in  building  or  repairing  operations  assume  the 
ordinary  risks  always  present  in  such  operations.  The  rule 
that  an  employer  must  furnish  a  safe  place  to  work  has  no 
proper  application  to  such  a  situation.  The  place  to  work 
is  being  changed  constantly,  and  is  necessarily  incomplete 
and  dangerous;  and  the  employee  knows  it^  and  accepts  sudi 
risks  as  are  ordinarily  present  in  such  operations.  Porter  v. 
Silver  Creek  &  M.  G.  Co.  84  Wis.  418,  64  K  W.  1019 ;  Oulf, 
C.  &  8.  F.  B.  Co.  V.  Jackson,  65  Fed.  48 ;  MoorirAnchor  C.  0. 
Mines  v.  Hopkins,  111  Fed.  298 ;  Armour  v.  Hahn,  111  U.  S. 
313,  4  Sup.  Ct  433.  When  a  man  is  employed  for  the  ex- 
press purpose  of  putting  an  unsafe  structure  in  safe  condi- 
tion, it  is  absurd  to  say  that  the  employer  must  have  it  in 
safe  condition  when  the  man  goes  to  work.  If  such  were  the 
rule,  how  could  unsafe  structures  ever  be  repaired  or  their 
condition  investigated  ?  Our  conclusion  upon  this  branch  of 
the  case  is  that  as  to  the  plaintiff  and  the  engineer  who  were 
sent  to  co-operate  in  putting  out  the  fire  on  the  burning 
bridge,  and  knew  its  exact  location,  there  was  no  duty  to  dis- 
play warning  signals.  They  knew  all  that  warning  signals 
could  tell  them,  and  more,  and  hence  needed  no  signal 

If  the  failure  to  display  warning  signals  were  in  fact  the 
only  ground  of  negligence  claimed,  the  disposition  of  the  case 
would  be  indeed  easy,  but  such  is  not  the  fact  The  com- 
plaint charges  distinctly  that  it  was  the  defendant's  duty, 
through  its  engineer,  to  stop  the  engine  before  reaching  the 
burned  portion  of  the  bridge;  that  the  plaintiff  relied  upon 
the  discharge  of  that  duty;  that  the  engineer  n^ligently 
failed,  to  discharge  that  duty,  and  because  of  such  failure 
the  engine  fell  through  the  bridge.  ~  Here  is  a  definite  charge 
of  negligence  by  a  oo-employee  clearly  within  the  provisions 
of  the  second  subdivision  of  section  1816  of  the  Statutes  of 
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1898.  For  some  reason  not  very  clear  to  ns  now,  this  distinct 
ground  of  negligence  seems  to  have  been  ignored  by  the  trial 
court  Neither  party  suggested  any  question  specifically  cov- 
ering it,  as  a  proper  inquiry  to  be  embodied  in  the  special 
verdict  The  court,  in  framing  the  verdict,  submitted  no 
question  and  gave  no  instruction  which  in  any  way  referred 
to  it  And  now,  upon  appeal  to  this  court,  the  appellant 
claims,  in  effect^  that  the  issue  was  abandoned,  while  the  re- 
spondent claims  that  the  engineer's  negligence  was  proven 
by  uncontradicted  testimony,  and  that  it  was  unnecessary  to 
submit  the  question  to  the  juiy.  As.  to  the  claim  that  the 
issue  was  abandoned,  we  find  no  affirmative  evidence  in  the 
record  showing  such  abandonment,  while,  as  to  the  claim  that 
the  issue  was  unmentioned  in  the  special  verdict  because  it 
was  proven  by  uncontradicted  testimony,  it  is  to  be  observed 
that  the  form  of  the  verdict  itself  indicates  that  the  trial 
court  was  endeavoring  to  include  every  fact  in  the  verdict 
necessary  for  a  recovery,  whether  disputed  or  not;  otherwise 
questions  1,  4,  and  7,  as  to  none  of  which  was  there  any  dis- 
pute, would  not  have  been  included.  Again,  while  the  court 
was  careful  to  ask  the  jury,  by  the  eleventh  question,  whether 
the  failure  to  display  warning  signals  was  the  proximate 
cause  of  the  plaintiffs  injury,  he  utterly  failed  to  submit  any 
such  question  as  to  the  alleged  negligence  of  the  engineer, 
and  also  failed  to  mention  the  subject  when  instructing  the 
jury  upon  the  eleventh  question. 

So  far  as  we  can  judge  from  the  appearance  of  the  record,, 
the  question  as  to  the  alleged  negligence  of  the  engineer  was 
lost  sight  of  during  the  trial,  and  has  in  fact  never  been  tried, 
though  as  matter  of  fact  it  is  the  only  ground  of  negligence, 
since  the  claim  of  defective  machinery  has  been  abandoned, 
upon  which  the  plaintiff  can  base  any  claim  for  a  recovery. 
Even  were  it  to  be  conceded,  which  it  is  not,  that  the  evi- 
•denoe  conclusively  establishes  the  negligence  of  the  engineer, 
Atill  there  is  no  finding  that  such  negligence  was  the  proxi- 
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mate  cause  of  the  injury^  -while,  on  the  other  hand,  there  is 
a  direct  finding  that  the  failure  to  give  ^waming  or  signal 
was  the  proximate  cause  of  the  injury.  This  finding  mani- 
festly excludes  another  proximate  cause.  The  plaintiff  stands 
upon  it  He  has  made  no  motion  to  amend  the  verdict^  and 
clearly  is  in  no  position  to  now  shift  his  ground  and  claim, 
in  direct  contradiction  of  the  verdict^  that  there  was  another 
proximate  cause,  proven  by  uncontradicted  evidence,  upon 
which  he  can  fall  back  and  support  his  judgment  So  there 
can  be  no  affirmance  on  this  latter  theory.  These  questions 
should  have  gone  to  the  jury,  and  the  question  as  to  the 
failure  to  give  signals  and  whether  that  was  the  proximate 
cause  of  the  injury  should  not  have  been  asked. 

Again,  it  is  claimed  by  appellant  that  contributory  negli- 
gence was  conclusively  proven,  because  Ihe  plaintiff  did  not 
sooner  warn  the  engineer  of  their  approach  to  the  burned 
portion  of  the  bridge.  We  cannot  so  hold.  It  appears  by 
the  rule  introduced  in  evidence  that  the  engineer  is  in  ex- 
clusive charge  and  control  of  the  engine,  the  fireman  being 
subject  to  his  orders.  The  testimony  shows  that  it  was  ex- 
pected that  the  engine  would  approach  very  close  to  the 
burned  portion  of  the  bridge,  in  order  that  the  water  in  the 
tank  might  be  used.  It  appears  that  the  plaintiff  asked  a 
wamiug  question  of  the  engineer  shortly  before  they  reached 
the  bridge,  and  received  an  answer  indicating  that  the  engi- 
neer knew  his  whereabouts  and  wished  no  advice.  If,  after 
this  question  and  answer,  the  plaintiff  waited  without  further 
remark,  anticipating  that  the  engineer  would  stop  the  engine 
close  to  the  burned  portion,  the  court  cannot  say  that  such 
vraiting  is  contributory  negligence  as  a  matter  of  law.  It  was 
clearly  a  question  for  the  jury. 

Appellant  claims,  however,  that  question  N6.  9,  with  its 
answer,  by  which  the  jury  found  that  the  plaintiff  on  his 
second  trip  knew  or  ought  to  have  known  that  there  was  no 
signal  displayed  at  the  bridge,  is  in  effect  a  finding  of  con- 
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tributory  negligence.  It  is  evident  that  we  cannot  so  hold. 
The  considerations  which  we  have  jost  stated  on  the  general 
subject  of  contributory  n^ligence  are  essentially  applicable 
here. 

The  appellant  proposed  a  question  for  insertion  in  the  spe- 
cial verdict,  embodying  the  inquiry  whether  the  fall  of  the 
engine  was  the  result  of  a  pure  accident  for  which  neither 
party  was  to  blame.  This  question  was  rejected  by  the  court, 
and  we  think  rightly  We  have  been  unable  to  frame  any 
reasonable  hypothesis  upon  which  a  verdict  of  pure  accident 
could  be  sustained. 

The  view  we  have  taken  of  the  case  necessitates  a  new  trial, 
for  the  reason  that  the  real  issue  in  the  case  has  never  been 
tried,  and  obviates  the  necessity  of  discussing  the  contentions 
made  by  the  appellant  that  the  answers  to  questions  11^>  14, 
and  15  are  not  sustained  by  the  evidence.  While  we  have 
not  given  specific  treatment  to  each  error  claimed  by  the  ai. 
pellant,  it  is  believed  that  we  have  discussed  in  a  general  way 
all  the  questions  of  any  importance  raised  upon  tie  appeal. 
It  is  evident  that  upon  a  new  trial  the  issues  will  be  much 
simplified,  and  the  special  verdict,  if  one  be  rendered,  should 
be  reduced  to  a  very  few  questions,  in  accordance  with  recent 
decisions  of  this  court. 

By  the  Oovrt, — Judgment  reversed^  and  action  remanded 
for  a  new  triaL 
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WiLBEBT,  Administratrix,  Respondent^  vs.  Citt  ov  Sh>- 

BOYGAir,  imp..  Appellant 

MarcHi  ftk—ApHl  19,  1904* 

Municipal  corporations:  Streets:  Death  caused  (y  defective  insuU^ 
turn  of  lighting  wires:  Knowledge  of  defect:  Duty  of  inspec- 
tion: Pleading, 

1«  In  an  action  against  a  city  for  death  caused  by  defective  in- 
sulation of  electric  lighting  wires  owned  by  a  lighting  com- 
IMiny,  by  reason  whereof  the  current  passed  into  a  guy  wire 
so  located  that  a  person  following  the  usual  course  of  traytf 
on  the  street  was  liable  to  come  in  contact  with  it,  as  plaint- 
iffs Intestate  did,  the  complaint  alleged  that  such  condition 
was  known  to  the  city  or  had  existed  for  so  long  a  time  be- 
fore the  accident  that  the  dty  ought,  in  the  exercise  of  ordl> 
nary  care,  to  have  known  of  and  remedied  the  defect  Hetd^ 
that  the  indeflnlteness  in  the  statement  as  to  the  l^igth  of 
time  the  defective  insulation  had  existed  did  not  render  the 
complaint  Insufficient,  but  could  be  taken  advantage  of,  if  at 
all,  only  by  motion. 

[2.  Whether,  if  it  should  appear  that  the  alleged  defect  was  dis- 
coverable only  by  an  Inspection  by  an  electrician,  the  city  could 
be  held  liable  on  the  ground  that  it  was  its  duty  to  make  such 
inspection  of  the  appliances  of  a  li£^ting  company  occupying 
its  streets,  not  determined.] 

8.  Upon  demurrer,  all  reasonable  Inferences  that  can  be  drawn 
from  the  language  of  a  pleading  to  support  it  are  to  be  in- 
dulged in,  rather  than  such  as  will  defeat  It 

Apptcat,  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  Mickatx  Kiewan,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  the  death  of  plaintiflf s  intestate^  al- 
lied to  have  been  produced  by  the  negligence  of  the  defend- 
ants. The  fault  charged  as  to  the  city  of  Sheboygan  is  this: 
It  permitted  the  Sheboygan  Light,  Power  &  Railway  Com- 
pany to  use  its  streets  for  the  maintenance  of  an  electric  light- 
ing plant  designed  for  public  and  private  lighting.  By  the 
ordinance  in  that  r^rd  the  city  possessed  the  right  to  de- 
termine the  manner  in  which  poles,  wires,  and  public  lamp& 
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should  be  placed,  and  their  lotation.  The  lighting  company 
was  thereby  required  to  gaard,  so  far  as  practicable,  against 
the  escape  of  the  electric  current  from  the  conducting  wires, 
and  not  to  place  poles,  guy  wires,  or  posts  so  as  to  in  any 
manner  interfere  with  the  free  and  convenient  use  of  the 
streets  for  ordinary  purposes,  and  to  provide  and  maintain 
insulative  resistance  for  all  electric  light  circuits,  of  the 
standard  efficiency,  and  to  the  approval  of  the  board  of  public 
works  of  the  city.  One  of  the  lighting  company's  poles,  at 
a  point  described,  with  its  connections,  including  a  suspended 
arc  lamp,  feed  wire,  a  supporting  and  guy  wire,  were  un- 
skilfully placed,  and  allowed  to  be  out  of  repair,  so  that  the 
electric  current  escaped  from  its  proper  pathway  to  the  guy 
wire,  which  was  so  located  that  a  person  following  the  usual 
course  of  travel  was  liable  to  come  in  contact  therewith,  caus- 
ing the  electric  current  to  travel  from  the  guy  wire  by  way 
of  his  body  to  the  ground.  About  January  8,  1902,  the  do^ 
ceased,  while  so  traveling  in  the  exercise  of  ordinary  care, 
came  in  contact  with  such  guy  wire,  whereby  the  electric  cur- 
rent passed  through  his  body  to  the  ground,  causing  his  death* 
The  defects  in  the  electrical  appliances,  permitting  the  es- 
cape of  the  electric. current  to  the  guy  wire,  were  absence  of 
insulation  between  the  suspended  arc  lamp  and  its  support- 
ing wire,  and  absence  of  insulation  between  the  point  of  at- 
tachment of  the  supporting  wire  and  the  post  to  which  the 
guy  wire  was  attached,  which  wire  passed  to  a  spud  post, 
thence  to  a  shade  tree.  The  location  of  the  guy  wire  was  not 
such  as  to  render  the  use  of  the  traveled  way  for  ordinary 
purposes  dangerous,  except  for  the  condition  of  the  electrical 
appliances  mentioned,  permitting  it  to  become  a  pathway  for 
the  electric  current  from  its  proper  channel  to  the  ground. 
The  lighting  company  violated  the  ordinance  under  which  it 
obtained  the  privilege  to  use  the  streets  of  the  city,  and  the 
city  neglected  its  duty  in  not  compelling  compliance  with 
such  oirdinance  in  that  the  guy  wire  was  placed  and  per- 
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mitted  to  remain  so  that  a  pefson  rightlj  tLsing  the  traveled 
way  was  liable  to  come  in  contact  therewith^  The  lifting 
company  failed  to  comply  with  such  ordinance  as  to  insulat- 
ing devices  to  prevent  the  escape  of  the  electric  currrait  to  the 
guy  wire,  and  the  city  failed  to  enforce  such  compliance  or 
otherwise  remedy  the  unsafe  condition  of  the  street  caused 
thereby.  Such  condition  Was  known  to  the  defendants^  or 
had  existed  for  sufficient  time  to  enable  the  city^  by  the  ex- 
ercise of  ordinary  car^  to  know  thereof  and  remedy  the  same 
before  the  occurrence  complained  of. 

The  complaint  contained  other  allegations  to  the  foregoing 
effect^  and  others^  constituting  a  cause  of  action  against  the 
city  if  those  as  to  its  n^lect  to  maintain  the  street  in  a  rea- 
sonably safe  condition  for  public  travel  are  sufficient  to  show 
breach  of  duty  in  that  r^ard.  It  demurred  to  the  complaint 
for  insufficiency.  The  demurrer  was  overruled  and  the  city 
appealed. 

For  the  appellant  there  was  a  brief  by  T.  M,  Bowler,  and 
oral  argument  by  E.  B.  Bowler.  They  contended,  inter  alia, 
that  the  complaint  wholly  fails  to  allege  any  facts  upon  which 
the  city,  using  ordinary  care,  would  be  advised  of  any  defects 
in  the  insulator,  or  that  the  defects  might  have  been  detected 
by  the  city  officers  or  discovered  in  the  ordinary  course  of 
investigation,  or  that  they  were  so  open  or  notorious  that  the 
city,  through  its  officers,  should  have  been  advised  of  them 
and  repaired  them.  It  therefore  fails  to  state  a  cause  of  ac- 
tion against  the  city.  Cooper  v.  Milwaukee,  97  Wis.  458 ; 
Duncan  v.  Philadelphia,  173  Pa.  St  650;  Elliott,  Beads  & 
S.  (2d  ed.)  §  824;  Joyce,  Electric  Law,  §  243;  West  Ches- 
ter V.  Apple,  36  Pa.  St  284;  Hanscom  v.  Boston,  141  Mass. 
242 ;  Lobdell  v.  New  Bedford,  1  Mass.  163 ;  Reed  v.  North- 
field,  13  Pick.  94;  Doherty  v.  Waltham,  4  Gray,  596;  Winn 
V.  Lowell,  1  Allen,  177 ;  Hodghins  v.  Rochport,  116  Mass. 
673 ;  Crosby  v.  Boston,  118  Mass.  71 ;  Whitehead  v.  LoweU, 
124  Mass.  281. 
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Simon  Oillen,  for  the  respondent^  argued,  among  other 
things,  that  while  the  defendant  city  is  not  an  insurer  of  the 
safety  of  its  streets,  in  so  far  as  its  duty  to  inspect  the  ap- 
pliances used  by  electrical  companies  therein  are  concerned, 
it  is  bound,  for  that  purpose,  to  exercise  ordinary  care 
and  diligence.  The  electrical  use  of  the  streets  being  by  its 
license,  it  is  charged  with  the  duty  of  exercising  ordinary 
care  to  see  that  its  licensees  do  not,  by  negligence,  make  the 
streets  unsafe  for  persons  making  lawful  use  of  them,  in  the 
exercise  of  ordinary  care  and  prudence,  such  care  being  gov- 
erned by  the  dangerous  nature  of  the  licensees'  use  or  means 
of  use.  Elliott,  Roads  &  S.  (2d  ed.)  §  824;  Twist  v.  Roches- 
ter^ 37  App.  Dir.  807,  5  Am.  Neg.  Rep.  403;  Mooney  v. 
Luzerne,  186  Pa.  St  161,  40  L.  R.  A.  811;  1  Thompson, 
Comm.  Negligence,  §  813. 

Mabshall,  J.  The  liability  claimed  is  predicated  on  the 
duty  of  the  city  in  respect  to  its  streets,  created  by  sec.  1339, 
Stats.  1898.  It  does  not  seem  to  be  contended  by  respondent's 
counsel  that  actionable  fault  of  appellant  is  alleged  except  in 
that  it  is  stated  the  latter  knew  or  ought  to  have  known  of  the 
defective  insulation  alleged,  and  remedied  the  same  before 
the  occurrence  complained  of.  On  the  other  hand  it  is  not 
claimed  by  appellant's  counsel  but  that^  if  the  city  was  so 
circumstanced  prior  to  such  occurrence,  it  was  actionably  n^- 
ligent  In  that  view  it  seems  very  little  need  be  said  in  de- 
ciding the  appeal.  The  allegations  of  the  complaint  are  very 
specific  as  to  the  city's  knowledge  of  the  dangerous  condi- 
tion which  caused  the  death  of  respondent's  intestate,  or  neg- 
ligence in  not  having  such  knowledge  and  removing  such  con- 
dition before  such  occurrence.  True,  the  charge  is  that  it 
knew  or  ought  to  have  known  of  such  condition  and  applied 
the  proper  remedy  because  a  sufficient  length  of  time  there- 
for had  existed  before  the  accident;  but  that  charges  the  ex- 
istence of  the  fact  essential  to  the  city's  liability  most  dis- 
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tinctly.  If  counsel  for  appellant  apprehended  there  was  fatal 
indefiniteness^  because  the  length  of  time  the  defective  in- 
sulation had  existed  was  not  stated,  the  remedy  was  by  mo- 
tion to  make  more  definite  and  certain,  not  by  demurrer. 

It  is  suggested  by  appellant's  counsel  that  the  defect  was 
such  that  knowledge  thereof  was  obtainable  only  by  inspec- 
tion, and  that  the  city  owed  no  duty  to  the  public  in  that 
regard ;  that  it  was  warranted  in  relying  on  the  lighting  com- 
pany to  comply  Willi  the  terms  of  its  privilege  to  use  the 
streets  as  regards  insulating  its  appliances,  till  knowledge 
was  brought  home  to  it  of  a  failure  in  that  regard  by  some 
circuiftstance  not  involving  any  duty  on  its  part  to  inspect  the 
electrical  appliances  for  defects.  Whether  that  be  so  doea 
not  affect  the  case  as  it  now  stands.  The  allegations  of  the 
complaint  are  broad  enough  to  enable  respondent  to  establish 
liability  of  the  city  on  counsel's  view  of  the  requisites  thereof. 
It  may  be  that  when  she  comes  to  produce  the  evidence  it  will 
appear  that  the  alleged  defect  was  discoverable  only  by  an  in- 
spection of  the  appliances  by  an  electrician.  If  so,  tlie  posi- 
tion taken  by  appellant's  counsel  will  have  to  be  passed  upon. 
On  the  other  hand,  the  evidence  may  show  the  alleged  de- 
fective condition  of  the  insulation  to  have  been  reported  te 
the  city  through  its  proper  officers  long  before  the  death  of 
the  intestate,  or  that  circumstances  existed  sufficient  to  charge 
it  with  constructive  notice  of  the  danger  long  before  such  oc- 
currence, independently  of  whether  it  owed  to  the  public  the 
duty  to  inspect  the  appliances  of  the  lighting  company  for 
defects.  If  it  comes  to  the  point  where  respondent  must  rely^ 
to  establish  a  cause  of  action,  upon  whether  such  duty  existed 
under  the  circumstances,  a  very  serious  question  will  be  pre- 
sented for  decision.  We  prefer  to  meet  that  after  it  shall 
have  been  passed  upon  by  the  circuit  court.  We  see  nothing 
in  the  record  to  indicate  that  such  court  has  yet  done  that 
No  such  question  has  been  heretofore  suggested  here,  though, 
as  indicated  by  the  authorities  cited  in  the  brief  of  appel- 
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lanfs  counsel,  it  is  not  entirely  new.    Denver  v.  Sherrei,  8& 
Fed.  226 ;  Joyce,  Electric  Law,  §  248. 

Possibly  appellant  appealed  for  the  sole  purpose  of  ob- 
taining a  decision  on  the  question  above  suggested,  assuming 
it  was  necessarily  involved  in  the  decision  of  the  demurrer, 
since  it  might  be  inferred  from  the  complaint  that  respond- 
ent's cause  of  action  is  dependent  upon  a  solution  tliereof  in 
her  favor.  If  so,  the  assumption  is  wrong.  All  reasonable 
inferences  that  can  be  drawn  from  the  language  of  a  pleading 
to  support  it  are  to  be  indulged  in,  rather  than  such  as  will 
defeat  it.  MUler  v.  Bayer,  94  Wis.  123,  68  K  W.  869  \ 
BenoVcin  if.  Guthrie,  111  Wis.  654,  560,  87  K  W.  466; 
Thomson  v.  Elton,  109  Wis.  589,  597,  85  N.  W.  425; 
Pfister  V.  Sentinel  Co.  108  Wis.  672,  680,  84  K  W.  887 ; 
Miles  V.  Mut.  B.  F.  L.  Asso.  108  Wis.  421,  427,  84  N.  W. 
159. 

The  order  appealed  from  must  be  affirmed. 

By  the  Court. — So  ordered. 


State  ex  bel.  GrNN  and  others,  Appellant,  vs.  Wilson  and 

others,  Eespondents. 

March  2Ji^April  19,  190i. 

Schools:  EstalUshment  of  text-'books:  Powers  of  board:  Contracts: 

Mandamus. 


1.  The  duty  of  a  board  of  education,  Imposed  by  the  city  charter, 

'*to  establish  the  text-books  to  be  used"  in  the  schools,  is  per- 
sistent and  continuous;  and  the  board  cannot,  certainly  with- 
out express  legislative  authority,  disable  itself  to  perform  such 
duty  by  contract  or  by  resolution  not  to  exercise  its  power  for 
any  given  period. 

2.  The  action  of  the  board  in  the  performance  of  such  duty  will 

not  be  dictated  or  controlled  by  courts,  especially  not  by  man^ 
damus. 
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Appeal  from  an  order  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kibwan,  Circuit  Judge.    Affirmed, 

This  case  presents  a  continuation  of  the  controversy,  one 
aspect  of  which  was  considered  in  Madden  v.  Kinney,  116 
Wis.  561,  93  N".  W.  635,  where  many  of  the  material  facts 
are  stated,  as  also  the  charter  provisions  for  power  of  the 
l)oard  of  education.  In  addition  to  the  facts  there  stated,  it 
appeared  that  on  April  19, 1902,  the  board  of  education  duly 
passed  a  resolution  reciting  the  adoption  of  certain  text-books 
by  the  resolution  of  July  30,  1901,  and  declaring  such  reso- 
lution to  be  rescinded.  On  August  26,  1902,  the  board,  by 
resolution,  established  as  text-books  to  be  used  in  the  public 
schools  of  said  city  certain  other  books  covering  the  field  of 
the  geographies  published  by  the  relators  and  adopted  by  the 
resolution  of  July  30,  1901.  Meanwhile,  no  steps  having 
been  taken  to  introduce  or  use  in  the  schools  the  books  of  re- 
lators' publication,  alternative  writ  of  mandamus  was  issued 
upon  petition  of  the  relators,  which  was  met  by  a  motion  to 
•quash  and  also  by  a  return,  to  which  latter  a  demurrer  was 
interposed.  The  parties  appeared  in  court,  and,  as  stated  in 
the  judge's  opinion,  submitted  the  whole  question  raised  as 
\ipon  a  motion  for  judgment  upon  the  pleadings.  The  court 
thereupon  decided  against  the  right  of  the  relators  to  main- 
tain mmidamuSj  and  accordingly  ordered  that  the  ^vrit  be 
quashed  and  that  the  motion  for  peremptory  writ  be  denied, 
from  which  order  the  relators  appeal. 

For  the  relators  there  was  a  brief  by  Cfiffin  &  Sutherland, 
and  oral  argument  by  D.  D.  Sutherland.  They  contended, 
inter  alia,  that  it  is  res  adjudicata  that  the  adoption  and  con- 
tract by  the  board  in  1901  are  valid.  Madden  v,  Kinney, 
116  Wis.  561.  A  subsequent  board  has  no  power  to  annul 
them  without  the  consent  of  the  parties  in  interest.  Home  (7. 
Co.  V.  Duncan,  68  S.  W.  15.  Mandamus  is  the  proper  rem- 
(hIv,  where  school  authorities  fail  to  use  books  regularly 
adopted.    People  ex  rel.  Weed-Parsons  P.  Co.  v.  Palmer,  35 
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N.  Y.  Supp.  222 ;  State  ex  rel.  Speer  v.  Baker,  4  Kan.  379 ; 
People  V,  Frost  J  32  111.  App.  242 ;  Jones  v.  Board,  88  Mich. 
371 ;  Stale  ex  rel  Flowers  v.  Board,  35  Ohio  St  368 ;  State 
ex  rel.  Clark  v.  Haworth,  122  Ind.  462;  State  ex  rel.  Snoke 
V.  Blue,  122  Ind.  600 ;  State  ex  rel.  Robeiis  v.  Board,  74  Mo. 
21 ;  Independent  Dist.  of  Eden  v.  Rhodes,  88  Iowa,  570 ;  Peo- 
ple ex  rel.  Nat.  C.  Co.  v.  Dulaney,  96  111.  503 ;  MUbum  v. 
CommWs,  112  Ga.  160,  37  S.  E.  178 ;  People  ex  rel.  Lighton 
V.  McGwire,  65  N.  Y.  Supp.  463;  Home  C.  Co.  v.  Duncan, 
68  S.  W.  15. 

For  the  respondents  there  was  a  brief  by  /.  M.  Oooding, 
attorney,  and  Maurice  McKenna,  oi  counsel,  and  oral  argu- 
ment by  Mr.  McKenna. 

Dodge,  J.  The  diarter  of  Fond  du  Lac  imposed  on  the- 
board  of  education  the  duty  to  "establish  the  text-books  to  be 
used*'  in  the  schools.  Thus  was  conferred  a  function  dis- 
tinctively legislative  to  act  upon  a  question  of  policy  of  grave 
importance  to  the  welfare  of  the  community.  The  duty  to 
exercise  such  function  is  persistent  and  continuous.  At  every 
moment  of  time  it  is  the  right  of  the  public,  and  reciprocally 
the  duty  of  the  board,  that  they  see  to  it  that  such  text-books 
are  established  for  use  as  that  board,  in  reasonable  exercise 
of  judgment,  believes  to  be  for  the  general  welfare.  Of  such 
a  power  and  duty  it  cannot,  certainly  without  express  legisla- 
tive authority,  disable  itself  by  contract  nor  by  any  resolu- 
tion not  to  exercise  it  for  any  given  period.  Goszler  v.  Oeorge- 
town,  6  Wheat  593 ;  Freeport  W.  Co.  v.  Freeport,  180  U.  S. 
587,  21  Sup.  Ct.  493;  Gale  v.  Kalamazoo,  23  Mich.  344; 
Waterbury  &  Co.  v.  Laredo,  68  Tex.  565,  576,  5  S.  W.  81 ; 
Gaslight  £  C.  Co.  v.  Coluvibus,  50  Ohio  St  65,  33  K  E. 
292 ;  Lord  v.  Oconto,  47  Wis.  386,  2  N.  W.  785 ;  State  ex  rel 
Cream  City  R.  Co.  v.  Hilhert,  72  Wis.  184,  39  K  W.  326 ; 
1  Dillon,  Mun.  Corp.  §  97.  The  selection  and  establishment 
of  school  books  being  thus  a  purely  legislative  function  which^ 
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the  board  is  bound  to  exercise  for  the  general  good,  there  is  no 
clear  duty  imposed  by  law  to  exercise  it  otherwise  than  in 
accordance  with  their  judgment  and  discretion  as  to  what 
public  welfare  requires.  Such  action  will  not  be  dictated  or 
controlled  by  courts,  especially  not  by  mandamus.  Stale 
ex  rel.  Comstock  v.  Joint  School  Dist.  65  Wis.  631,  27  N.  W, 
829 ;  State  ex  rel.  Rose  v,  Superior  Court,  106  Wis.  651,  81 
N.  W.  1046 ;  New  Orleans  W.  W.  Co.  v.  New  Orleans,  164 
U.  S.  471,  481,  17  Sup.  Ct  161.  The  decision  of  the  trial 
court  was  clearly  right. 

By  the  Court. — Order  affirmed. 


In  be  Maechakt's  Estate. 

March  24—ApHl  19,  1904. 

i'Establishing  heirship:  Presumption  of  regularity:  Construction  of 
statutes:  Failure  to  record  order:  When  county  court  may  de- 
termine who  are  heirs:  Waiver  of  rights:  Filing  claim^ 

.1.  Notice  was  duly  given  that  an  application,  under  ch.  49,  R.  S. 
1858,  to  establish  heirship  would  be  made  to  the  circuit  court 
on  April  3,  or  as  soon  thereafter  as  counsel  could  be  heard. 
The  records  of  the  court  do  not  show  that  any  proceeding  was 
had  in  the  matter  on  April  3,  but  show  that  the  application 
was  heard  on  May  17,  at  a  sitting  of  the  court  during  the 
term  which  commenced  on  April  3.  The  notice,  with  proof  of 
publication,  the  required  consent  dated  April  3,  and  the  proper 
petition  dated  April  28,  were  filed  on  May  17,  and  the  fact  that 
the  application  was  based  on  such  papers,  and  their  filing,  are 
recited  in  the  order  dated  May  17,  establishing  the  heirship. 
Beld  that,  the  court  having  Jurisdiction  of  the  parties  and  the 
subject  matter,  it  will  be  presumed  that  due  proceedings  were 
had  at  the  time  set  by  the  notice,  preparatory  to  the  making 
of  the  order  of  May  17th. 

:2.  The  presumption  in  favor  of  the  regularity  of  the.  proceedings 
of  a  court  of  general  Jurisdiction  obtains  in  case  of  a  proceed- 
ing under  a  special  statute. 
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Z.  A  statute  proylding  for  the  establishment  of  heirships  should  be 
construed  liberally  to  accomplish  its  object. 

4.  Failure  of  the  court  officers  to  enter  at  length  upon  the  records, 

as  required  by  the  statute,  an  order  establishing  heirship,  does 
not  invalidate  the  order. 

5.  The  county  court  may  properly  proceed  to  determine  who  are 

the  heirs  of  a  decedent,  although  the  administration  of  hia 
estate  has  not  reached  the  stage  of  final  distribution. 
^.  One  whose  rights  as  the  established  heir  of  a  decedent  under 
an  order  of  court  were  disputed  did  not  waive  such  rights  by 
filing  a  claim  for  services  rendered  to  the  decedent,  such  claim 
being  filed  to  protect  him  in  case  it  should  be  determined  that 
he  had  no  interest  in  the  estate  as  heir. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kiewan,  Circuit  Judge.    Affirmed. 

Respondent,  Anthony  Marchant,  was  bom  in  1851.  His 
family  name  was  Lantz.  When  four  years  old,  Thomas 
Marchant  and  his  wife  attempted  to  adopt  him  under  an  ar- 
rangement with  the  board  of  supervisors  of  Fond  du  Lac 
county.  He  lived  with  them  under  this  arrangement  until 
his  eighteenth  year.  The  adoption  proceedings  were  appar- 
ently irregular,  and  Anthony  went  to  live  vrith  his  mother, 
his  father  having  meanwhile  died.  Two  years  later,  when 
Thomas  Marchant  learned  that  Anthony  planned  to  go  West) 
he  proposed  and  made  an  offer  to  Anthony  to  establish  him 
as  his  heir  if  he  would  remain  with  him  and  his  wife.  After 
proceedings  were  taken  to  accomplish  this  purpose,  Anthony 
returned  to  live  with  Thomas.  Marchant  and  his  wife,  and 
conducted  himself  as  their  son,  working  on  the  farm,  caring 
for  them  in  their  illnesses,  and  attending  to  their  burial. 
Proceedings  were  taken  to  make  Antlwrvy  their  heir  under 
ch.  140,  Laws  of  1858.  The  proceedings  prescribed  by  this 
chapter  were  followted  in  substantially  all  the  requirements, 
except  that  the  provision  requiring  the  order  to  be  recorded 
at  length  was  not  complied  with  until  1902,  after  the  death 
of  Thomas  Marchant;  and  there  is  nothing  in  the  record 
showing  that  on  the  day  fixed  for  the  hearing  of  the  petition 
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any  steps  were  taken^  or  that  the  proceeding  was  brought  to 
the  cjourt's  attention.  In  January,  1871,  respondent  caused 
the  notice  required  by  the  statute  to  be  published ;  sitting  that 
on  April  3d,  or  as  soon  thereafter  as  counsel  could  be  heard, 
application  would  be  made  to  the  circuit  court  for  Fond  du 
Lac  county  to  establish  him  as  the  heir  of  Thomas  Marchant, 
The  written  request  of  Thomas  and  Elizabeth  Marchant  that 
the  petition  be  granted  bears  date  April  8,  1871.  The  peti- 
tion of  Anthony  Lantz  was  signed  and  dated  April  28,  1871. 
On  May  l7th,  during  the  same  term  of  the  court,  these  pa- 
pers, with  proof  of  the  publication  of  the  notice,  were  filed 
with  the  clerk  of  the  court,  and  the  court  on  that  day  made 
and  signed  an  order  declaring  and  establishing  Anthony 
Lantz  the  heir  of  Thomas  Marchant,  under  the  name  of 
Aivthony  Marchant, 

Thomas  Marchant  died  September  3,  1901,  and  on  Sep- 
tember 9th  Anthony  made  application  for  appointment  as 
administrator,  and  set  forth  that  he  was  a  son  of  the  de- 
ceased. He  was  appointed  administrator,  and  made  an  in- 
ventory of  the  estate.  The  court  made  an  order  limiting  the 
time  for  the  presentation  of  claims.  On  April  29,  1902,  ap- 
pellants, the  brothers  and  sisters  of  Thomas  Marchant,  filed 
a  notice  in  the  probate  proceeding,  claiming  to  be  the  next  of 
kin  to  Thomas  Marchant  and  his  heirs  at  law,  and  asking  that 
their  rights  be  considered  in  the  final  distribution  of  the 
estate.  The  time  for  the  filing  of  claims  against  the  estate 
was  extended,  and  Anthony  filed  a  claim  for  $10,645.74.  His 
daughter  also  filed  a  claim. 

On  July  2d,  Anthony  filed  a  petition  praying  that  the 
court  proceed  to  ascertain  who  were  the  heirs  of  Thomas  Mar- 
chant; and  the  court,  by  order,  set  a  time  for  such  hearing 
and  directed  that  notice  be  given  to  appellants  of  such  hear- 
ing. Pursuant  to  the  order  of  the  probate  court,  a  hearing 
was  had  on  the  fifth  Tuesday  of  July,  1902.  Upon  the  hear- 
ing had  at  that  time,  the  court  found  that  Anihoryy  Marchant 
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was  the  sole  heir  at  law  of  Thomas  Marchant^  deceased. 
From  this  order  the  brothers  and  sisters  appealed  to  the  cir- 
cuit court,  where  the  order  was  ajBtened.  They  now  appeal 
from  the  judgment  of  the  circuit  court  affirming  the  order  of 
the  county  court 

For  the  appellants  there  was  a  brief  by  Barbers  &  Beg- 
linger,  and  oral  argument  by  Fred  Beglinger, 

For  the  respondent  there  was  a  brief  by  Maurice  McEenna, 
attorney  for  Anthony  Marchant  in  his  individual  capacity, 
and  Giifin  &  Sutherland,  attorneys  for  him  in  his  capacity 
as  administrator,  and  oral  argument  by  Mr.  McKenna  and 
Mr.  D.  D.  Sutherland. 

SiEBEOKER,  J.  The  respondent,  Anthony  Marchant, 
claims  to  be  the  legal  heir  of  Thomas  Marchant,  by  virtue 
of  a  proceeding  under  ch.  49,  R.  S.  1858,  prescribing  the 
procedure  for  establishing  heirships.  This  statute  provided 
that  the  heirship  of  any  person  might  be  established  by  an 
order  of  the  circuit  court  of  the  county  wherein  the  person 
resided,  upon  petition  setting  forth  the  reasons  for  the  appli- 
cation. It  also  provided  that,  before  such  an  order  be  made, 
the  written  consent  of  the  person,  the  heirship  to  whose  prop- 
erty was  to  be  established,  as  well  as  the  petition,  should  be 
filed  in  the  office  of  the  clerk  of  the  circuit  court,  and  that 
the  order  should  be  entered  upon  the  record  of  the  court.  It 
further  provided  that  the  petition  must  be  accompanied  by 
a  copy  of  the  notice  of  such  application,  and  that  the  notice 
contain  the  substance  of  the  petition,  and  that  it  give  the  time 
and  place  of  such  application. 

From  the  foregoing  statement  of  facts,  it  appears  that  an 
application  was  made  by  respondent  to  be  established  the 
heir  of  Thomas  Marchant,  under  this  law.  It  is  now  con- 
tended that  the  proceeding  is  void  upon  the  ground  that  the 
records  of  the  court  fail  to  show  that  the  application  was  pre- 
sented or  that  any  other  proceeding  in  relation  thereto  was 
Vol.  121  —  34 
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had  before  the  court  on  April  3,  1871,  the  time  fixed  in  the 
published  notice  for  the  hearing  of  the  application.  The 
entry  on  the  court's  record  shows  that  the  application  was 
heard, on  May  17,  1871,  at  a  sitting  of  the  court  during  the 
term  which  commenced  on  April  3d.  The  notice,  with  ac- 
companying proof  of  publication,  the  duly  executed  written 
consent  of  Thomas  and  Elizabeth  Marchant^  bearing  date 
April  3,  1871,  and  the  petition  of  Anthony  Laniz,  dated 
April  28th,  were  filed  with  the  clerk  of  the  court  on  this  day. 
An  order  bearing  date  May  17,  1871,  recites  that  the  appli- 
cation was  made  upon  the  petition,  the  written  consent,  the 
notice,  and  the  proof  of  publication,  and  the  filing  of  these 
papers  with  the  clerk  of  the  court,  and  declares  that  Anthony 
Lantz  is  thereby  established  the  rightful  heir  at  law  of 
Thomas  and  Elizabeth  Marchant.  The  main  objection  to  the 
validity  of  the  proceeding  is  the  absence  of  any  entry  in  the 
clerk's  minutes  of  any  proceedings  had  in  the  court  on  April 
3,  1871,  the  time  fixed  by  the  notice  when  such  application 
would  be  made. 

There  is  no  question  but  that  the  court  had  jurisdiction  of 
the  subject  matter  of  the  application,  under  the  notice,  and 
that  it  was  set  for  hearing  before  the  proper  court  and  at  a 
time  and  place  contemplated  by  the  statute.  Under  this  state 
of  facts,  it  is  presumed  that  due  proceedings  were  had  at 
the  time  for  which  the  proceedings  were  noticed,  preparatory 
to  the  making  of  the  order  of  May  17th.  There  is  nothing 
showing  that  the  court  lost  jurisdiction  in  view  of  this  pre- 
sumption sustaining  the  regularity  of  its  proceedings.  As 
stated  in  Falkner  v.  Guild,  10  Wis.  663 : 

"The  proceedings  wV3re  in  a  court  of  general  jurisdiction ; 
and  the  general  rule  in  respect  to  such  courts  is,  at  all  events 
where  jurisdiction  appears,  that,  though  the  record  does  not 
show  everything  necessary  to  regularity,  it  is  to  be  presumed 
unless  the  contrary  expressly  appears." 

It  is,  however,  argued  that  this  rule  cannot  avail  the  par- 
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ties  to  this  action^  because  this  was  a  proceeding  under  a 
special  statute.  This  subject  was  also  considered  in  FdOcner 
V.  QuUd,  supra,  and  the  court  declared: 

"It  is  true  that  the  proceedings  under  special  statutes  have 
sometimes  been  made  an  exception  to  this  general  rule  as  to 
the  presumption,  even  in  courts  of  general  jurisdiction.  But 
without  entering  into  the  inextricable  labyrinth  of  cases  on 
the  subject,  we  will  only  say  that  we  can  see,  upon  principle, 
no  reason  for  the  distinction.  The  general  presumption  in 
favor  of  the  regularity  of  the  proceeding  of  such  courts  is 
founded  on  the  character  of  the  court  itself.  And  that  char- 
acter is  the  same^  whether  it  is  under  a  special  statute  or 
under  the  common  law.  I  cannot  see  that  a  difference  in  the 
source  of  its  authority  to  act  can  make  any  rational  distinc- 
tion as  to  the  presumption  in  favor  of  the  regularity  of  its 
action." 

Another  consideration  submitted  upon  the  question  is  that, 
the  statutes  are,  in  their  nature  and  effect,  derogatory  of  the 
common  law  and  should  therefore  receive  a  strict  construc- 
tion. The  subject  matter  of  the  statute,  as  well  as  the  pro- 
<5eeding8  which  persons  must  follow  to  avail  themselves  of 
its  provisions,  are  kindred  to  and  like  those  for  the  adoption 
of  children.  This  kinship  received  marked  recognition  in  1^ 
islation  in  different  instances  embodying  provisions  covering 
both  subjects  in  one  statutory  enactment.  The  adjudications 
pertaining  to  these  subjects  have  given  these  statutory  enact- 
ments a  liberal  construction  to  accomplish  their  objects.  The 
trend  of  the  decisions  is  that  these  laws  are  designed  to  foster 
the  best  interests  of  the  parties  who  wish  to  assume  the  close 
relationship  they  seek  to  guard  and  e^blish,  "and  no  narrow 
construction  should  be  indulged  in  that  will  tend  to  defeat 
a  result  so  obviously  intended  and  in  every  way  beneficial." 

We  are  led  to  the  conclusion  that  the  record  shows  that  the 
court  had  jurisdiction  of  the  parties  and  the  subject  matter 
on  the  day  set  by  the  notice,  namely,  April  3,  1871,  and  that 
the  order  of  May  17th,  at  the  same  term  of  the  court,  was 
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made  upon  due  proceeding  preparatory  thereto.  FaOcner  v- 
Ovild,  supra;  Piatt  v.  Robinson,  10  Wis.  128 ;  Allen  v.  Beek- 
man,  42  Wis.  185 ;  Voelz  v.  Voelz,  88  Wis.  461,  60  N.  W. 
707 ;  Parsons  v.  Parsons,  101  Wis.  76,  77  N.  W.  147 ;  Nugent 
V.  Powell,  4  Wyo.  173,  33  Pac.  23 ;  In  re  Johnsons  Estate, 
98  Cal.  531,  33  Pac.  460 ;  Barnard  v.  Barnard,  119  111.  92, 
8  K  E.  320 ;  Pierce  v.  Strickland,  26  Me.  277. 

It  is  further  contended  that,  since  the  order  was  not  spread 
upon  the  record  of  the  court  as  prescribed,  it  was  inoperative 
and  void.  The  argument  assumes  that  the  act  of  recording 
was  a  necessary  step  in  establishing  the  heirship.  The  re- 
quirements of  the  statute  do  not  contemplate  the  entry  of 
the  order  as  a  necessary  condition  precedent  to  the  comple- 
tion and  validity  of  the  proceeding  for  the  establishment  of 
an  heirship.  When  the  court  announced  its  determination, 
and  signed  the  order  incorporating  its  decision  upon  the  ap- 
plication,  it  became  an  effectual  and  final  decree,  and  estab- 
lished the  legal  rights  of  the  parties ;  and  an  omission  of  the 
ministerial  duty  of  the  court's  officers  to  enter  the  order  at 
length  upon  the  records  cannot  be  invoked  to  the  prejudice 
of  the  parties,  nor  does  it  invalidate  the  order  or  decree  of 
the  court  Ahney  v.  De  Loach,  84  Ala.  393,  4  South.  757; 
Nugent  v,  Powell,  stip^a. 

It  is  claimed  that  the  county  court's  action  in  determining 
who  are  the  heirs  of  Thomas  Marchant  is  premature,  since 
the  administration  had  not  been  carried  to  the  point  of  dis- 
tribution. We  can  conceive  of  no  good  reason  why  the 
county  court  could  not  properly  proceed  to  determine  this 
question  before  the  administration  had  reached  the  stage  for 
a  final  distribution  of  the  estate.  In  this  instance  all  the  par- 
ties interested  in  the  question  have  appeared  in  the  proceed- 
ing upon  order  and  due  notice,  and  full  opportunity  to  hear 
and  try  this  controversy  has  been  given,  and  a  full  and  com- 
plete trial  of  this  question  has  taken  place,  and  a  determina- 
tion based  upon  a  proper  procedure  of  the  county  court  has 
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been  made^  and  it  mufit  be  deemed  conclusive  upon  the  ap- 
pellants. 

It  is  urged  that  respondent  waived  his  rights  as  the  estab- 
lished heir  by  filing  a  claim  against  the  estate  for  the  value 
of  his  services  rendered  to  the  deceased.  We  can  see  no  good 
reason  for  holding  that  such  action  should  constitute  a  waiver 
of  his  legal  rights  as  the  established  heir;  The  claim,  no 
doubt)  was  filed  to  protect  him  in  his  rights  if  it  should  be 
determined  that  he  had  no  interest  in  the  estate  as  such  estab- 
lished heir,  and  his  act  of  filing  a  claim  is  referable  to  such 
a  contingency,  without  operating  to  the  prejudice  of  his  other 
rights. 

It  must  follow  that  respondent  is  the  legally  established 
heir  of  Thomas  Marchant,  deceased,  and  must  be  so  regarded 
upon  the  final  distribution  of  the  estate. 

By  the  Court. — Judgment  affirmed. 


ZiEQLEB,  Appellant)  vs.  Bask  and  others,  Bespondents. 

March  ftS—ApHl  19,  1904. 

<hiardian  and  ward:  Incompetent  person:  Sufficiency  of  petition: 
Notice:  Presence  of  incompetent  in  court:  Guardian  ad  litem: 
Appeal:  "Person  aggrieved^*  Jurisdiction:  Validity  of  agree- 
ments. 

1»  A  petition  for  the  appointment  of  a  guardian  f9r  an  incompetent 
person  is  not  Insufficient  to  give  the  county  court  Jurisdiction 
to  proceed  in  the  matter  merely  because  it  falls  to  state  the 
names  of  the  persons  who  would  be  affected  by  such  appoint- 
ment, and  falls  to  show  with  whom  the  alleged  Incompetent 
resides  and  who  is  in  possession  of  her  property. 

%  Where  notice  of  the  time  and  place  for  hearing  such  petition 
was  given  to  the  alleged  Incompetent  by  personal  service  and 
to  all  other  persons  by  publication,  in  compliance  with  the 
statute  and  the  order  of  the  court,  it  was  not  essential  to  the 
Jurisdiction  that  personal  service  should  have  been  ordered  or 
made  upon  the  son  with  whom  she  resided  and  who  had  con- 
trol of  her  property,  or  upon  her  other  children. 
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8.  Where  the  alleged  incompetent  was  personally  present  in  court 
during  the  hearing,  it  is  immaterial  that  the  order  for  such 
hearing  did  not  require  that,  if  ahle  to  attend,  she  be  pro- 
duced before  the  court. 

4.  On  the  hearing  of  a  petition  for  the  appointment  of  a  guardian 
for  an  alleged,  incompetent  person,  the  county  court  appointed 
a  guardian  ad  litem  for  her,  and,  she  having  been  adjudged* 
incompetent  and  a  guardian  appointed,  the  guardian  ctd  litem 
appealed  on  her  behalf  to  the  circuit  court  Held,  that  such 
appeal  gave  the  circuit  court  Jurisdiction. 

6.  A  son  of  the  alleged  incompetent  person  who  had  possession  of 
all  her  property  under  an  assignment  or  transfer  from  her, 
was  a  person  aggrieved  by  the  order  and  Judgment  of  the 
county  court  appointing  the  guardian,  and  hence  was  entitled 
to  appeal  therefrom. 

6.  Upon  the  appeal  in  such  case  the  circuit  court  had  no  authority 
to  adjudge  the  validity  of  the  agreement  between  the  alleged 
incompetent  and  her  son,  whereby  her  property  was  trans- 
ferred to  him  and  he  agreed  to  provide  for  her  support, — an 
action  brought  by  her  to  set  aside  such  agreement  being  then 
pending. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Geoeqb  Clementson,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  reversing  the  order 
and  judgment  of  the  county  court  appointing  a  guardian  of 
the  person  and  estate  of  Eleanor  Bark,  who  was  alleged  to  be 
mentally  incompetent  It  appears  from  the  record  and  is 
undisputed  that  Alfred  Bark,  the  husband  of  Eleanor  Bark, 
died  October  14,  1896,  leaving,  him  surviving,  his  widow, 
Eleanor,  and  eleven  children,  all  of  whom  were  of  age,  and 
a  farm  of  eighty  acres  of  land  adjoining  the  cily  of  Lan- 
caster, on  which  he  resided  at  the  time,  and  another  farm  of 
320  acres  in  the  country.  The  two  farms  were  together  valued 
.at  $12,600,  and  he  had  personal  property  of  the  value  of 
$2,834.88,  consisting  of  stock,  machinery,  produce,  and  prop- 
erty on  his  home  farm,  and  claims  against  some  of  his  chil- 
dren. Five  days  after  the  death  of  Alfred,  the  widow  and 
the  eleven  children,  after  full  conference,  deliberately  en- 
tered into  a  written  agreement  (Exhibit  A)   under  seal,. 
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wherein  and  whereby  it  was  mutually  agreed,  in  effect^  that 
the  real  estate  should  be  kept  together  and  undivided  during 
the  life  of  the  widow;  that  the  income  therefrom  should  be 
applied  to  the  payment  of  debts  and  taxes,  and  making  re- 
pairs, and  the  expenses  of  administration,  and  the  remainder 
should  be  paid  to  the  widow  during  her  natural  life,  out  of 
which  the  widow  was  to  maintain  a  home  on  the  eighty  acres 
for  herself  and  her  daughter  Effie  so  long  as  she  remained 
unmarried.  Provision  was  also  made  therein  for  Effie,  who 
was  weak-minded,  in  case  she  survived  her  mother.  It  was 
further  agreed  therein  that  the  son  John  H.  should  be  ap- 
pointed administrator'  of  his  father's  estate,  and  as  such,  and 
as  agent  for  the  widow  and  the  other  ten  children,  should  re- 
side with  his  mother  on  the  homestead,  and  manage  and  run 
the  same  and  all  the  lands  and  business  pertaining  to  the  es- 
tate, and  should  receive  compensation  for  his  services,  includ- 
ing all  commissions  as  administrator — $20  per  month — ^with 
the  privilege  of  having  one  horse  of  his  own  on  the  farm,  to 
be  used  as  one  of  the  farm  team.  John  H.  was  thereupon  ap- 
pointed such  administrator.  He  was  unmarried,  and  acted 
as  such  administrator  and  agent  up  to  the  time  of  his  death, 
Marct  25, 1901.  He  had  not  closed  up  the  estate  of  his  father 
when  he  died,  but  it  appears  from  the  subsequent  settlement 
thereof  by  the  administrator  de  bonis  non  that  the  estate  was 
indebted  to  him  when  he  died  in  the  sum  of  $175.80.  John  H. 
left  a  will  whereby  his  share  of  the  estate  passed  to  his  sister 
Jennie  and  his  two  brothers,  Addison  A.  and  James  J. 

Upon  the  death  of  John  H.  the  widow  was  left  alone  on 
the  homestead,  as  her  daughter  Effie  had  previously  been 
sent  to  an  asylum,  and  subsequently  a  conference  was  had  by 
the  children  and  their  mother,  who  was  aged  and  infirm,  as 
to  her  care  and  maintenance  and  the  estate.  The  result 
was  a  written  contract^  imder  seal,  executed  by  the  widow, 
Eleanor,  and  the  son  James  J.,  in  the  presence  of  five  of  the 
other  children,  who  signed  the  same  as  witnesses  April  10, 
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1901.  That  contract  is  designated  as  Exhibit  B,  and  recites 
the  substance  of  the  former  contract  (Exhibit  A)  with 
John  H.,  his  action  as  administrator  and  agent  in  carrying 
out  that  contract,  the  necessity  of  a  home  for  the  widow,  and 
an  administrator  de  bonis  non  of  Alfred's  estate,  and  the  set- 
tlement of  the  same;  and  it  was  therein  agreed  between 
Eleanor  and  James  J.  that  the  latter  should  assume  the  care 
and  management  of  such  real  estate,  collect  all  rents  and  in- 
come therefrom,  and  out  of  the  same  he  should  pay  all  taxes 
and  repairs  thereon^  keep  the  real  estate  in  good  condition, 
provide  a  comfortable  support  in  sickness  and  health  for 
Eleanor,  and  pay  the  expenses  of  her  burial  and  all  debts; 
and  Eleanor  thereby  sold,  assigned,  and  transferred  to 
James  J.  all  of  the  live  stock,  farm  produce,  farm  machinery, 
money,  and  household  furniture  and  goods  then  in  her  poe- 
session;  the  proceeds  of  the  sale  of  personal  property  to  be 
used  in  payment  of  outstanding  debts.  As  compensation  for 
his  services,  it  was  therein  agreed  that  Jam^es  J.  should  re- 
tain as  his  own  all  of  the  income  from  said  property  after 
making  the  payments  above  mentioned.  It  was  therein 
agreed  that  such  contract  should  be  binding  upon  the  parties 
during  the  life  of  Eleanor. 

At  the  time  of  the  death  of  John  H.,  James  J,  lived,  with 
his  wife  and  children,  in  Minnesota,  but  in  pursuance  of  the 
agreement  (Exhibit  B)  he  moved  with  his  family  onto  the 
homestead  at  Lancaster  with  his  mother.  A  few  weeks  after- 
wards Eleanor  began  to  be  dissatisfied,  and  took  counsel  with 
other  children  and  lawyers.  October  24,  1901,  Eleanor  veri- 
fied a  written  complaint  in  her  own  name  against  her  sob 
James  J.,  alleging,  in  effect,  that  her  signature  to  the  agree- 
men  (Exhibit  B)  had  been  procured  by  undue  influence,  and 
at  a  time  when  she  did  not  comprehend  its  contents,  and  that 
she  had  been  ill-treated  by  James  J,  in  the  previous  August 
and  September.  The  summons  and  complaint  in  that  action 
were  served  on  James  J.  October  26,  1901.     October  25, 
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1901,  Eleanor  filed  a  claim  in  her  own  name  for  $2,057.50 
against  the  eetate  of  her  son  John  H. 

October  31,  1901,  the  daughter  Mary  B.,  of  Nebraska, 
filed  her  petition  in  the  county  court  for  the  appointment  of 
David  Schreiner  as  guardian  of  the  person  and  estate  of 
Eleanor,  on  the  ground  that  she  had  personal  estate  of  the 
probable  value  of  $2,000,  and  rights  in  real  estate  with  an 
annual  income  of  $700,  and  that,  by  reason  of  extreme  old 
age  and  mental  and  physical  incapacity,  she  was  mentally  in- 
competent to  have  the  charge  and  management  of  her  prop- 
erty. Upon  the  same  day  the  county  court  made  an  order  for 
the  hearing  of  such  application,  and  for  the  personal  service 
of  a  copy  of  the  order,  on  Eleanor,  and  publication  of  the 
sama  Such  service  and  publication  were  duly  made,  as  ap- 
pears from  proofs  in  the  record.  On  the  hearing,  December  8, 
1901,  W.  J.  Brerman  was  appointed  guardian  ad  litem  for 
Eleanor  by  the  county  court;  and  thereupon,  and  after  hear- 
ing the  testimony  and  examining  the  facts,  the  county  court 
found,  as  matter  of  fact,  in  effect^  that  Eleanor  was  mentally 
incompetent  to  have  the  charge  and  management  of  her  prop- 
erty, and  incapable  of  taking  care  of  herself  and  managing 
her  property,  and  that  she  asked  for  the  appointment  of  such 
guardian ;  that  her  personal  property  exceeded  $1,000 ;  and 
that  David  Schreiner,  of  Lancaster,  was  a  competent  and 
suitable  person  to  be  so  appointed  as  such  guardian — and 
thereupon  adjudged  and  decreed  accordingly. 

From  that  order  and  judgment  James  J.  and  the  said 
guardian  ad  litem,  in  behalf  of  the  said  Eleanor,  appealed  to 
the  circuit  court.  After  hearing  the  testimony  and  arguments 
of  counsel,  that  court  found  as  matters  of  fact,  in  effect,  the 
making  of  Exhibit  B,  April  10,  1901,  and  its  provisions; 
that  James  J.  immediately  after  the  execution  of  that  agree- 
ment went  into  the  possession  of  all  the  property,  real  and 
personal,  of  said  Eleanor,  under  that  agreement,  and  had 
been  in  such  possession  ever  since;  that  said  agreement  was 
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a  valid  and  binding  contract  between  the  parties  thereto;  that 
Eleanor  had  no  other  property,  real  or  personal,  than  such 
as  she  conveyed  by  that  instrument;  that  at  all  times  since 
the  execution  of  that  agreement,  when  Eleanor  was  at  his 
home,  James  J,  has  comfortably  provided  for  her  in  sickness 
and  in  health,  and  both  he  and  the  members  of  his  family 
have  treated  her  with  kindness;  that  no  reason  exists  why 
a  guardian  should  be  appointed  over  her  property,  and  that 
no  reason  exists  why  a  guardian  should  be  appointed  for  the 
person  of  such  Eleanor;  that  said  Eleanor  made  no  complaint 
of  any  ill  treatment  at  the  home  of  James  J.  by  him  or  by 
the  members  of  his  family ;  that  she  stated  in  open  court  that 
she  did  not  want  to  have  a  guardian  appointed  over  her;  that 
Eleanor  was  mentally  competent  to  have  the  management  of 
her  person,  and  also  mentally  competent  to  have  the  manage- 
ment of  her  property.  And  as  conclusions  of  law  the  cir- 
cuit court  found,  in  effect,  that  the  order  of  the  county  court 
adjudging  Eleanor  mentally  incompetent,  and  appointing 
David  Schreiner  as  guardian  of  her  person  and  estate,  be  re- 
versed; that  no  guardian  should  be  appointed  over  her;  that 
the  costs  and  disbursements  of  the  proceeding  should  be  paid 
by  tlie  petitioner,  Mary  B.  Ziegler;  that  tiiis  case  be  remitted 
to  the  county  court  for  further  proceedings  in  accordance 
with  the  decision  and  order  of  the  circuit  court  From 
the  judgment  entered  tliereon  accordingly,  the  petitioner, 
Mary  B.  Ziegler,  brings  this  appeal. 

For  the  appellant  there  was  a  brief  signed  by  Bushnell, 
Wathins  &  Moses,  and  oral  argument  by  A.  R.  BushnelL 
They  argued,  among  other  things,  that  a  guardian  ad  litem 
ought  not  to  have  been  appointed  by  the  county  court  One 
proceeded  against  under  the  statute  as  an  insane  or  incom- 
petent person  may  defend  and  appear  by  attorney,  until  ad- 
judged insane  or  incompetent  Appeal  of  Royston,  53  Wis. 
612.  If  one  may  defend  in  person  and  by  attorney,  a  guard- 
ian ad  litem  for  such  person  is  improper.     To  appoint  a 
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guardian  ad  litem  in  this  proceeding  is  to  anticipate  and  de- 
termine beforehand  the  very  subject  matter  of  the  inquiry 
involved. 

For  the  respondents  there  was  a  brief  by  Lowry  &  Carthew, 
attorneys  for  respondent  Bark,  and  W.  J.  Brennan,  guardian 
ad  litem,  and  oral  argument  by  Harry  E.  Carthew.  They 
contended,  inter  alia,  that  the  petition  for  guardianship  was 
not  sufficient  to  give  the  court  jurisdiction  because  it  failed 
to  set  out  the  persons  who  would  be  affected  by  such  appointr 
mentj  and  because  it  failed  to  show  with  whom  the  alleged 
incompetent  resided  and  who  was  in  possession  of  her  prop- 
erty. Sec  3976,  Stats.  1898 ;  Gary,  Probate  Law,  §  787 ; 
7n  re  Bassett,  68  Mich.  848,  36  K  W.  97 ;  In  re  Myers,  73 
Mich.  401,  41  K  W.  334 ;  PaHello  v.  Holton,  79  Mich.  372, 
44  N.  W.  619 ;  Hunger  v.  Probate  Judge,  86  Mich.  363,  49 
N.  W.  47 ;  Appeal  of  Boyston,  53  Wis.  617.  No  jurisdiction 
was  obtained,  because  the  order  failed  to  require  personal 
service  upon  said  persons.  See  cases  cited  above.  The  ap- 
pearance of  the  alleged  incompetent  cannot  give  jurisdiction 
or  waive  any  of  her  rights.  Appeal  of  Boyston,  supra;  North 
V.  Joslin,  59  Mich.  624. 

Cassoday,  C.  J.  1.  It  is  claimed  by  the  respondents  that 
the  county  court  never  obtained  jurisdiction  to  appoint  a 
guardian,  for  the  reason  that  the  petition  therefor  failed  to 
state  the  names  of  the  persons  who  would  be  affected  by  such 
appointment,  and  because  it  failed  to  show  with  whom  the  al- 
leged incompetent  resided,  and  who  was  in  the  possession  of 
her  property.  The  statute  required  the  verified  petition  to 
be  made  by  a  relative  or  friend  of  the  alleged  incompetent, 
and  to  state  the  fact  of  such  incompetency.  Sec.  3976,  Stats. 
1898.  Here  it  was  made  by  a  daughter  of  the  alleged  incom- 
petent. The  petition  is  quite  general  in  its  statement  of 
facts,  but  seems  to  comply  with  the  provisions  of  that  sec- 
tion.   Appeal  of  Boyston,  53  Wis.  612,  617,  618,  11  K  W. 


540  SUPEEME  COURT  OF  WISCONSIN.       [Apr 

Ziegler  v.  Bark,  121  Wis.  533. 

36.  In  that  case  it  was  said  to  be  the  better  practice  for  the 
petition  to  state  the  name  of  the  person  with  whom,  if  anj 
one,  the  supposed  incompetent  is  living;  who  are  his  relatives, 
if  any;  what  his  estate  consists  of,  and  who  has  chai^  of 
it — so  that  the  county  court  may  act  with  full  knowledge  of 
those  interested  in  the  welfare  of  the  incompetent  and  his 
estate,  and  may  cause  notice  to  be  given  to  them  of  the  ap- 
plication, if  it  shall  deem  such  notice  necessary  or  proper. 
But  in  that  case  the  court  refrained  from  holding  '^that  a 
petition  which  fails  to  contain  these  matters  is  not  sufficient, 
under  the  statute,  to  give  the  court  jurisdiction  to  proceed 
in  the  matter."  Id.  The  only  object  of  stating  in  the  peti- 
tion the  facts  said  to  have  been  omitted  would  be  to  inform 
the  court  of  the  names  of  such  persons,  so  that  by  notifica- 
tion their  presence  could  be  secured  at  the  hearing.  Here  it 
appears  from  the  record  that  James  J.,  the  son  of  Eletmor, 
and  the  person  with  whom  she  resided  at  the  time,  and  who 
claimed  to  be  in  the  lawful  possession  of  all  the  property  be- 
longing to  Eleanor,  appeared  in  the  county  court  at  such 
hearing,  and  moved  to  dismiss  the  proceeding  for  want  of 
jurisdiction.  A  more  complete  petition  could  not  have  se- 
cured a  more  full  hearing 

It  is  also  claimed  by  the  respondents  that  no  jurisdiction 
was  obtained  by  the  county  courts  because  service  was  never 
made  on  the  alleged  incompetent  as  required  by  the  order, 
and  because  the  order  failed  to  require  personal  service  upon 
the  person  having  control  of  her  person  and  property,  and 
her  children,  and  because  no  such  service  was  ever  made,  and 
because  the  order  did  not  require  that  the  alleged  incompe- 
tent, if  able,  attend  before  the  court  at  the  hearing.  The 
statute  cited  required  the  county  court  to  '^cause  a  notice  to 
be  given  to  the  supposed  insane  or  incompetent  person  of  the 
time  and  place  of  hearing  the  case,  not  less  than  twenty  days 
before  the  time  so  appointed,  and  shall  also  cause  such  per- 
son, if  able  to  attend,  to  be  produced  before  him  on  the  heai*- 
ing."     Sec.  3976,  Stats.  1898.     Here  it  appears  from  the 
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record  that,  on  the  day  the  petition  waa  so  filed  in  the  county 
court,  that  court  did  make  an  order  fixing  the  time  and  place 
of  the  hearing,  as  so  required  by  the  statute;  and  it 
was  therein  further  ordered  that  notice  thereof  be  given  to 
Eleanor  Bark  by  personal  service  upon  her  of  a  copy  of  thai 
order  at  least  twenty  days  before  such  hearing,  and  to  ai\ 
other  persons  interested  by  publishing  a  notice  of  the  order 
for  three  successive  weeks  prior  to  the  day  of  the  hearing 
in  a  newspaper  therein  designated.  The  proof  in  the  record 
is  that  such  personal  service  of  such  copy  was  made  on 
Eleanor  ITovember  7,  1901,  and  on  the  same  day  Eleanor^ 
signed  a  written  admission  of  such  service.  The  affidavit  of 
the  printer  of  the  newspaper  so  designated,  in  the  record, 
shows  that  notice  of  such  hearing  was  published  in  such  news- 
paper  for  three  weeks  successively,  commencing  November  7, 
1901.  It  moreover  appears  from  the  findings  of  the  county 
court  that  Eleanor  Bark  was  personally  present  in  court 
during  such  hearing.  The  requirements  of  the  statute  seem 
to  have  been  fully  complied  with,  and  we  perceive  no  ground 
for  holding  that  the  county  court  was  without  jurisdiction. 

2.  Counsel  for  the  appellant  contends  that  the  county  court 
was  without  authority  to  appoint  W.  J.  Brerman  guardian 
ad  litem  for  Eleanor  December  3,  1901,  and  that  the  appeals 
from  the  order  and  judgment  of  the  county  court  taken  by 
him  and  James  «7.  were  together  insufficient  to  give  the  cir- 
cuit court  jurisdiction.  A  rule  of  the  county  court  provides 
that  "infants,  insane  persons  and  other  persons  under  dis- 
ability, shall  appear  and  prosecute  and  defend  by  their  guard- 
ians ad  litem  who  shall  be  some  such  attorney,  or  by  their 
general  guardians."  County  Court  Rule  III,  sec  1.  If 
Eleanor  was  at  the  time  under  disability,  as  adjudged  by  the 
county  court,  then  a  guardian  ad  lUem  was  properly  ap- 
pointed.   As  said  by  Mr.  Justice  Taylob  in  the  case  cited : 

"We  can  see  no  reason  why  a  man  who  is  proceeded  against 
as  an  insane  or  incompetent  person,  under  the  statute,  is 
not  the  proper  person  to  defend  against  the  proceeding ;  and, 


542  SUPEEME  COURT  OF  WISCONSIN.       [Apk. 

Ziegler  v.  Bark,  121  Wis.  533. 

until  he  is  finally  adjudged  to  be  insane  or  incompetent,  he 
may  appear  by  his  attorney,  as  any  other  person."  Appeal 
of  Royston,  53  Wis.  612,  625,  11  N.  W.  36,  41. 

Here  the  notice  of  appeal  given  by  such  guardian  ad  lilcm 
recites  his  appointment,  and  "that  said  Eleanor  Bark  is  ag- 
grieved by  the  order  and  judgment  made  by  the  said  county 
<50urt  in  said  matter,  .  .  .  and  that  she  desires  to  appeal 
therefrom,  and,  being  himself  aggrieved  at  said  order  and 
judgment,  hereby  appeals  therefrom  to  the  circuit  court  for 
said  county."  We  are  constrained  to  hold  that  the  appeal  so 
taken  was  effectual  to  give  the  circuit  court  jurisdiction.  Be- 
sides, there  can  be  no  question  but  what  James  J.  was  ag^ 
grieved  by  such  order  and  judgment,  because  it  gave  to  the 
guardian  so' appointed  the  right  to  contest  the  claim  which 
James  J.  made  to  the  property  which  he  held  by  virtue  of 
an  assignment  and  transfer  from  his  mother.  Such  being 
the  fact,  there  seems  to  be  no  doubt  of  the  right  of  Jojmes  /. 
to  appeal  from  such  order  and  judgment  to  the  circuit  courts 
as  he  did.    Sec.  4031,  Stats.  1898. 

3.  This  brings  us  to  the  merits  of  the  controversy.  The 
conclusions  reached  by  the  circuit  court  were  manifestly  based 
upon  the  findings  that  the  agreement  made  by  and  between 
Eleanor  and  James  J.  April  10,  1901,  was  a  valid  and  bind- 
ing contract  between  the  parties  thereto;  that  by  that  instru- 
ment Eleanor  had  transferred  and  conveyed  all  of  her  prop- 
erty, real  and  personal,  to  James  J.,  who  had  taken  and  held 
possession  thereof  ever  since.  If  that  agreement  is  a  valid 
and  binding  contract  between  the  parties  thereto,  and  such 
transfer  and  conveyance  is  conclusive  as  against  Eleanor, 
then  it  is  very  obvious  that  she  would  have  nothing  left,  ex- 
cept an  agreement  for  support,  which  might  not  necessitate 
the  appointment  of  a  guardian  of  her  estate  so  long  as  she 
was  kindly  treated  and  properly  supported.  But  had  the 
circuit  court  authority  in  this  proceeding  to  prejudge  the 
validity  and  binding  effect  of  that  contract,  and  the  conclu- 
siveness of  such  transfer  and  conveyance?    We  are  forced 
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to  the  conclusion  that  that  court  had  no  such  authority.  On 
the  contrary,  some  days  before  the  petition  was  filed  for  the 
appointment  of  such  guardian,  Eleanor  had  commenced  an 
action  in  her  own  name  against  James  J.  to  have  that  agree- 
ment set  aside  on  the  ground  that  the  same  had  been  pro- 
cured by  undue  influence.  For  aught  that  appears,  that  ac- 
tion is  still  pending  and  undetermined.  The  miental  condi- 
tion of  Eleanor  did  not  prevent  her  from  commencing  that 
action  in  her  own  name.  Menz  v.  Beehe,  95  Wis.  383,  70 
]Sr.  W.  468.  The  day  before  commencing  that  action, 
Eleanor  filed  a  large  claim  against  the  estate  of  her  son 
John  H.  That  claim  involved  the  inquiry  whether  the 
agreement  made  October  19,  1896,  between  Eleanor  and 
her  eleven  children,  including  John  H.,  had  been  performed. 
That  agreement  is  referred  to  as  the  basis  of  the  agreement 
of  April  10,  1901.  The  question  here  is  not  whether  such 
claims  or  those  agreements,  or  either  of  them,  are  valid  and 
binding  upon  the  parties,  but  whether  Eleanor,  %y  reason 
of  extreme  old  age  or  other  caiise,  is  mentally  incompetent 
to  have  the  charge  and  management  of  her  property''  in 
the  condition  described,  within  the  meaning  of  the  statute. 
Sec.  3976,  Stats.  1898.  This  section  has  recently  been  con- 
strued by  this  court,  and  repetition  is  unnecessary.  In  re 
Streiff,  119  Wis.  566,  97  N.  W.  189 ;  Schrameh  v.  Shepeck, 
120  Wis.  643,  98  N.  W.  213.  The  claims  and  rights  of  ac- 
tion thus  made  by  Eleahor,  or  in  her  behalf,  may  be  with- 
out foundation ;  but  we  have  no  right  to  assume  that  they  are 
unfounded,  on  this  application  for  the  appointment  of  a 
guardian.  We  must  hold  that  the  finding  of  the  circuit  court 
that  Eleanor  was  mentally  competent  to  have  the  manage- 
ment of  her  property  is  against  the  clear  preponderance  of 
the  evidence. 

By  the  Cowt — The  order  and  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  with  direction 
to  affirm  the  order  and  judgment  of  the  county  court 
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BuLE^  Appellant^  vs.  J.  L.  Oates  Lakd  Company^  Kespond- 

ent. 

March  25^AprU  19, 1904. 

Contracta:  Fraud:  Issues:  Pleadinif:  Amendment  to  conform  to  facte 

proved:  Appeal. 

The  issues,  upon  the  pleadings,  were  whether  defendant's  agents 
made  a  certain  agreement  with  plaintiff,  and  whether  they  had 
authority  to  hind  defendant  thereby.  The  court  found  that 
they  made  the  agreement,  hut  that  they  were  induced  to  do  bo 
by  plaintiff's  false  statements.  It  rendered  judgment  for  de- 
fendant without  passing  upon  the  question  of  the  agent's  au- 
thority. The  finding  of  fraud  was  amply  sustained  by  the  eyl- 
dence,  which  was  introduced  on  both  sides  without  objection. 
Held,  on  appeal,  that  this  court  will,  in  support  of  the  judg^ 
ment,  consider  the  pleadings  as  having  been  amended  to  con- 
form to  the  facts  proved. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  Geokge  Clementson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  agent's  conmiission  upon  the 
sale  of  real  estate.  The  complaint  alleged,  in  effect,  that  the 
defendant  is  a  corporation  engaged  in  the  business  of  selling 
lands,  and  that  the  firm  of  Manning  &  Sabin  are  and  have 
been  its  agents  at  Ladysmith,  Wisconsin,  with  authority  to 
sell  land  for  the  defendant  and  to  employ  subagents  to  sell 
land  for  the  defendant;  that  in  August,  1902,  the  plaintiff 
induced  two  persons  named  Grunow  and  Gruber  to  go  with 
him  to  Dakota  and  northern  Wisconsin  with  a  view  to  pur^ 
chase  land  from  other  companies,  and  that  in  course  of  the 
trip  they  came  to  Ladysmith  August  13,  1902,  and  while 
there  the  firm  of  Manning  &  Sabin,  learning  that  the  plaintiff 
had  with  him  two  prospective  purchasers  of  land,  oraUy 
agreed,  on  behalf  of  the  defendant,  with  the  plaintiff  that  if 
the  plaintiff  would  give  them  (Manning  &  Sabin)  the  names 
of  said  prospective  purchasers,  and  leave  them  at  Ladysmith, 
and  cease  trying  to  sell  to  them  the  lands  of  others,  and  re- 
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turn  home,  the  defendant  would  pay  the  plaintiff  ten  per 
cent,  of  the  purchase  price  of  any  lands  which  Gninow  and 
Gruber  might  purchase  of  the  defendant  The  complaint 
further  alleges  full  performance  of  this  agreement  on  the 
plaintiff's  part,  and  that  Grunow  and  Gruber  thereafter  pur- 
chased from  the  defendant  440  acres  of  land  at  $10  per  acre, 
and  paid  for  the  same,  whereby  $440  became  due  the  plaintiff 
under  said  agreement. 

The  answer  admits  that  Manning  &  Sabin  were  the  de- 
fendant's agents  at  Ladysmith,  but  denies  that  they  had  au- 
thority to  appoint  subagents,  and  further  denies  that  the 
plaintiff  brou^t  Grunow  and  Gruber  to  Ladysmith,  but  al- 
leges that  they  came  of  their  own  motion  and  bought  said 
440  acres  of  land,  and  that  plaintiff  had  nothing  whatever 
to  do  with  such  sale,  but  did  everything  in  his  power  to  in- 
duce the  purchasers  to  buy  other  land.  The  answer  further 
denies  at  length  the  agreement  set  forth  in  the  complaint, 
and  denies  that  the  defendant  ever  ratified  the  same. 

The  action  was  tried  before  the  court,  the  jury  being 
waived,  and  the  court  found  the  facts  to  be  as  follows: 

"1.  That  in  the  early  part  of  August,  1902,  the  plaintiff 
induced  one  Herman  Grunow  and  one  Charles  Gruber,  of 
Mifflin,  Iowa  county,  Wisconsin,  to  go  with  him  to  Shell 
Lake,  Wisconsin,  to  look  at  some  lands  belonging  to  the 
Central  Minnesota  Land  Company,  of  which  the  plaintiff  was 
the  agent  The  plaintiff  purchased  round-trip  tickets  from 
".DodgeviIle*to  Shell  Lake  and  return,  and  under  the  agree- 
ment that,  if  the  said  Grunow  and  Gruber  purchased  landa 
from  said  Central  Minnesota  Land  Company,  the  amount  of 
the  tickets  was  to  be  deducted  from  the  purchase  i»ice  of 
such  lands,  but  that,  if  they  did  not  purchase  lands  from  that 
company,  they  were  to  refund  to  the  plaintiff  the  amount 
that  he  paid  for  said  tickets. 

"2.  That  the  plaintiff  showed  the  said  Grunow  and  Gruber 
some  lands  belongiBg  to  the  Central  Minnesota  Land  Com- 
pany in  the  vicinity  of  Shell  Lake.  That  they  were  not  satr 
iflfied  to  purchase,  and  did  not  purchase^  any  of  said  lands.. 

Vol.121— 36 
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That  the  said  Grunow  and  Gruber  had,  before  they  left  Mif- 
flin, received  from  an  agent  of  the  defendant  certain  ad- 
vertising matter  in  reference  to  the  lands  of  the  defendant^ 
situated  near  Ladysmith.  That  the  said  Grunow  and  Gruber 
informed  the  plaintiff  at  and  near  Shell  Lake  that  they  were 
going  down  to  Ladysmith  to  look  at  some  lands  belonging  to 
tlie  defendant,  and  accordingly  they  went  to  Ladysmith  on 
their  own  account  to  look  at  such  lands.  They  rode  from 
Shell  Lake  to  Cameron  Junction  in  this  state  upon  the  said 
tickets  which  the  plaintiff  had  purchased,  but  that  they  (the 
said  Grunow  and  Gruber)  paid  their  own  fare  from  Cameron 
Junction  to  Ladysmith.  That  the  plaintiff  accompanied  said 
Grunow  and  Gniber  from  Shell  Lake  to  Ladysmith  on  his 
own  accoimt  and  without  any  request  from  the  said  Grunow 
and  Gruber.  That  they  all  arrived  at  Ladysmith  in  the  night 
and  put  up  at  the  hotel.  That  the  next  morning,  early,  the 
said  Grunow  and  Gruber,  of  their  and  on  their  own  account, 
went  to  the  office  of  the  defendant  in  Ladysmith.  That  the 
same  was  not  open  at  that  hour,  and  that  they  returned  to 
the  hotel.  Later  in  the  day  they  went  to  the  office  of  the 
defendant  on  their  own  account,  and  subsequently  purchased 
440  acres  of  land  from  the  defendant  at  $10  an  acre,  amount- 
ing in  the  whole  to  $4,400. 

"3.  That  the  plaintiff  informed  W.  S.  Manning,  one  of  the 
persons  in  charge  of  the  office  of  the  defendant  at  Ladysmith, 
and  one  of  the  agents  of  the  defendant  for  the  sale  of  its 
land,  that  he  had  brought  the  said  Herman  Grunow  and 
Charles  Gruber  there  for  the  purpose  of  buying  lands,  and 
that,  relying  on  such  statement,  the  said  Manning  th^i 
agreed  to  pay  plaintiff  ten  per  cent,  on  all  lands  that  the  per- 
sons that  he  brought  there  purchased  from  the  defendant, 
where  the  price  was  less  than  $10  an  acre,  and  $1  per  acre 
where  the  price  was  more  than  $10  per  acre. 

"4.  That  the  said  statement  so  made  by  plaintiff  to  said 
Manning,  that  he  had  brought  said  Grunow  and  Gruber  to 
Ladysmith  for  the  purpose  of  buying  land,  was  not  in  fact 
true.  On  the  contrary,  they  went  to  Ladysmith  to  see  about 
buying  lands  in  consequence  of  having  received  the  said  ad- 
vertising matter  of  the  defendant,  as  aforesaid,  before  they 
left  Miffiin.  That  in  fact  the  defendant  had  nothing  to  do  in 
inducing  the  said  Grunow  and  Gruber  to  buy  said  lands,  or 
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mth  the  sale  of  said  lands  by  defendant  to  said  Granow  and 
Gruber.  That  they  did  not  purchase  said  lands  through  any 
efforts  of  the  plaintiff,  and  that  plaintiff  did  nothing  to  bring 
about  such  purchase.  That  the  plaintiff  afterwards  de- 
manded from  the  said  Grunow  and  Gruber  the  amount  he 
had  paid  for  the  tickets  aforesaid,  and  thereupon  the  said 
Grunow  and  Gruber  repaid  him  such  sum  before  the  com- 
mencement of  this  action.'' 

Upon  these  facts  the  court  dismissed  iJie  complaint,  and 
the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Fiedler  &  Fiedler,  attorneys,  and  Aldro  Jenks,  of  counsel, 
and  for  the  respondent  on  that  of  Spensley  &  Mcllhon. 

WiwsLow,  J.  The  issues  presented  by  the  pleadings  in  the 
case  were,  in  substance:  (1)  Whether  Manning  &  Sabin  made 
the  agreement  with  the  plaintiff  alleged  in  the  complaint; 
and  (2)  whether  they  had  any  authority  to  bind  the  defend- 
ant by  such  an  agreement  The  court  found  that  the  agree- 
ment was  made  by  Manning  &  Sabin,  but  that  it  was  induced  . 
by  a  false  representation  of  fact  made  by  the  plaintiff,  and 
hence  that  plaintiff  was  not  entitled  to  recover  thereon,  and 
rendered  judgment  for  the  defendant  without  passing  upon 
the  question  of  the  authority  of  Manning  &  Sabin  to  bind  the 
defendant  by  such  agreement  The  plaintiff  truly  says  that 
the  pleadings  did  not  present  the  issue  of  fraud  in  the  mak- 
ing of  the  agreement,  and  he  argues  that  the  judgment  should 
be  reversed  because  the  real  issues  in  the  case  have  not  been 
disposed  of. 

The  findings  of  the  court  are  amply  sustained  by  the  evi- 
dence, and  there  can  be  no  doubt  that,  if  the  plaintiff  rep- 
resented that  he  had  brought  the  prospective  purchasers  to 
Ladysmith  for  the  purpose  of  buying  land,  when  in  fact  he 
had  nothing  to  do  with  their  coming,  and  the  contract  to  pay 
him  ten  per  cent  of  the  price  of  all  lands  which  they  bought 
of  defendant  was*  made  in  reliance  on  the  truth  of  such  state- 
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menty  then  the  cosLtract  is  vitiated  by  the  materially  false 
statement  or  repTesentation  on  'which  it  was  based.  While 
this  issne  was  not  clearly  presented  by  the  pleadings^  all  the 
testimony  pro  and  con  was  introduced  without  objection.  The 
issue  seems  to  have  been  fully  tried  by  the  parties^  and  all 
the  evidence  possible  on  the  subject  introduced.  It  would 
doubtless  have  been  entirely  competent  for  the  court  to  have 
made  the  proper  amendment  to  the  pleadings  so  as  to  conform 
to  the  facts  proved.  In  such  case^  upon  appeal,  this  court 
will  consider  that  to  have  been  done  which  ought  or  properly 
might  have  been  done  below,  if  it  be  necessary  to  support  the 
judgment  Deuster  v.  Miitag,  105  Wis.  459,  81  N.  W.  643* 
By  the  Court. — Judgment  affirmed. 


Kittoe,  Appellant,  vs.  Willby  and  others,  Bespondents. 

March  25— April  19,  1904. 

.    Deeds:  Delivery  to  third  person:  Intent:  HuslHtnd  and  wife. 

1.  The  manual  deposit  of  a  deed  with  a  third  person,  to  receive  and 

hold  for  the  grantee,  with  Intent  thereby  to  give  the  paper 
effect  as  a  deed  and  to  place  the  same  beyond  the  custody  and 
control  of  the  grantor,  will  give  such  deed  validity  and  efBcacy 
as  against  the  grantor,  although  some  condition  is  imposed, 
precedent  to  final  delivery  to  the  grantee,  which  may  serve  to 
prevent  vesting  of  actual  title  in  him  meanwhile. 

2.  Though  the  intent  to  make  effective  delivery  is  lets  readily  in- 

ferred when  a  bedridden  man  hands  to  his  wife  a  deed  to  an- 
other person,  yet,  if  the  necessary  intent  to  place  the  instru- 
ment out  of  his  control  for  the  benefit  of  the  grantee  exists^ 
the  deposit  with  the  wife  is  as  effective  aa  with  a  stranger. 

3.  The  question  of  the  Intent  of  the  grantor  in  deliv«1mg  a  deed 

to  another  than  the  grantee  is  one  of  fact,  to  be  determined 
from  all  the  circumstances  surrounding  the  transaction. 

Appsal  from  a  judgment  of  the  circuit  oourt  tor  Qrant 
county :  E.  Ray  Stkvkks,  Judge.    Affirmed. 
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Action  of  ejectment  bj  plaintiff,  one  of  ten  Ii^ts  of  John 
Willey^  deceased,  against  the  other  nine  heirs  aa  defendants, 
but  especially  against  WUUaaiv  H.  WUley,  who  claims  to  own 
eighty  acres  of  land  by  virtue  of  a  warranty  deed  executed 
by  the  ancestor,  John  Willey,  in  his  lifetime.  Similar  deeds 
of  other  parcels  of  land  were  made  to  three  other  brothers  at 
the  same  time.  The  only  question  was  whether  such  deeds 
were  delivered  so  as  to  become  effective.  As  a  result  of  some 
conflict  in  evidence^  the  trial  court  found  that  these  deeds 
were  executed  by  John  Willey  and  his  wife,  witaessed,  and 
acknowledged,  about  January  4,  1896,  whereupon,  in  the 
presence  of  the  scrivener  and  the  witnesses,  John  Willey  said 
to  his  wife:  "Now  mother, "you  keep  them  [the  deeds]  in 
your  possession  as  long  as  you  live,  and  then  give  them  or 
deliver  them  to  the  boys."  The  whole  transaction  was  with- 
out the  knowledge  or  co-operation  of  the  grantees  named. 
John  Willey  died  Januaiy  22d,  whereupon  Mrs.  Willey  in- 
formed the  sons  of  the  deeds,  and  in  the  presence  of  some  of 
them  deposited  them  with  the  cashier  of  a  bank,  with  direc- 
tions to  deliver  them  to  the  named  grantees  upon  her  death. 
Shortly  after  her  death,  which  occurred  June  23,  1896,  that 
cashier  handed  the  deeds  to  the  respective  grantees.  Upon 
the  delivery  to  him  of  the  deed,  the  defendant  William  H. 
Willey  entered  upon,  and  ever  since  has  occupied  and  claimed 
title  to,  the  eighty  acres  in  dispute. 

From  these  specific  facta  and  some  others  the  court  found 
that  the  grantor,  John  Willey,  parted  with  all  control  and 
dominion  over  the  deeds  at  the  time  he  delivered  Ihem  to  his 
wife.  Judgment  dismissing  the  complaint  was  entered,  from 
Avhich  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Qeo.  B.  Clementsonj  who  contended,  inter  (did,  that  the  whole 
transaction  of  deeds  and  instructions  is  evidently  an  ineffect- 
ual will,  which  would  have  been  revocable  at  pleasure  had  it 
been  effectual.     The  instnmient  was  evidently  intended  to 
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become  operative  only  upon  the  death  of  both  grantors,  is  teo- 
tamenl^ry  in  character,  and  not  a  deed.  Bigley  v.  Sowoey, 
46  Mich.  370 ;  Blachman  v.  Preston,  123  HL  381 ;  Donald 
V.  Nesbii,  89  Qa.  290 ;  Hazleton  v.  Beed,  46  Kan.  73 ;  Nich- 
ols V.  Emery,  109  Cal.  323;  Leaver  v.  Oauss,  62  Iowa,  314; 
Turner  v.  Scott,  51  Pa.  St  126 ;  Schuffert  v.  Grote,  88  MidL 
660 ;  Clay  v.  Layton,  96  N.  W.  458 ;  Fredericks  Appeal,  52 
Pa.  St  338 ;  Bawlings  v.  McBoberts,  95  Ky.  346 ;  MUlican 
V.  MUlican,  24  Tex.  426;  Gage  v.  Gage,  12  N.  H.  371. 
Whether  a  deed  has  been  delivered  or  not  depends  on  whether 
the  grantor  parted  with  all  power,  dominion,  and  right  of 
control  over  the  deed  when  he  put  it  into  the  hands  of  a  third 
person.  Where  there  is  no  question  of  estoppel,  the  grantor's 
intention  to  part  with  control  over  the  deed  cannot  avail  the 
grantee  where  no  act  has  been  done  which  will  in  law  be  re- 
garded as  carrying  out  this  intention  and  as  barring  his  right 
to  recall  the  deed.  Prvisman  v.  Baker,  30  Wis.  644,  646 ; 
Cooh  V.  Brovm,  34  X.  H.  466 ;  Albright  v.  Albright,  70  Wis. 
528,  633;  Williams  v.  Daubner,  103  Wis.  623;  Campbell  v. 
Thomas,  42  Wis.  437 ;  Schmidt  v.  Deegan,  69  Wis.  300 ;  Le- 
high C.  &  L  Co.  V.  West  Superior  L  &  S.  Co.  91  Wis.  221  j 
Baker  v.  Haskell,  47  N.  H.  479. 

For  the  respondents  there  was  a  brief  by  Olin  &  Butler, 
and  oral  argument  by  J.  M.  Olin.  They  argued,  among 
other  things,  that  whenever  the  estate  is  presently  created,  so 
that  an  interest  vests  with  the  execution  of  a  paper,  th^i, 
even  though  the  enjoyment  of  the  estate  is  postponed,  the  in- 
strument creating  it  is  a  deed.  Spencer  v.  Bobbins,  106  Ind. 
580,  5  K  E.  726 ;  Brown  v.  Atwater,  25  Minn.  520 ;  Owen 
V.  Williams,  116  Ind.  70,  15  N.  E.  678 ;  Diefendorf  v.  Dief- 
endorf,  132  K  T.  100 ;  Bawlings  v.  McBoberts,  95  Ky.  346, 
25  S.  W.  601 ;  Latimer  v.  Latimer,  174  111.  418,  61  K  E. 
548,  551.  Unless  an  instrument  which  has  been  fully  exe- 
cuted, from  every  point  of  view,  seems  to  be  a  nullity,  it  will 
not  be  intended  that  the  parties  meant  that  it  should  be  in- 
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▼alidy  and  some  effect  will^  if  possible^  be  given  it  Cotes  v. 
Coles,  135  ^jid.  272,  34  N.  E.  967,  969 ;  Spencer  v.  Bobbins, 
106  Ind.  680,  6  N.  E.  727;  Oono  v.  AUridge,  27  Ind.  294; 
Btovi  V.  Dwrming,  72  Ind,  346.  The  following  decisions  il- 
lustrate how  far  the  courts  have  gone  in  construing  instru- 
ments BO  as  to  give  them  effect:  White  v,  Hopkins,  80  Ga. 
164,  4  S.  E.  863 ;  Boll  v.  Foreman,  37  Ohio  St  132,  141 ; 
Johnson  v.  Hines,  31  Ga.  720 ;  Craves  v.  Atwood,  62  Conn. 
612 ;  Webster  v.  Webster,  33  N.  H.  18 ;  Shackellon  v.  Sebree, 
86  111.  616 ;  Wyman  v.  Brown,  60  Me.  139 ;  Bv/nch  v.  Nicies, 
60  Ark.  367,  7  S.  W.  663 ;  Wall  v.  Wall,  30  Miss.  93 ;  Owen 
V.  WiUiams,  116  Ind.  70,  16  N.  E.  678.  As  to  when  a  deed 
delivered  to  a  third  person  will  be  deemed  a  present  deed, 
they  cited  Prutsman  v.  Baker,  30  Wis.  644,  660 ;  Albright 
V.  Albright,  70  Wis.  628,  633;  Williams  v.  Doubner,  103 
Wis.  621,  623;  1  Devlin,  Deeds,  §  280;  Foster  v.  Mansfield, 
3  Met.  412 ;  Ball  v.  Foreman,  37  Ohio  St  132,  139 ;  White 
V.  Watts,  118  Iowa,  649,  92  K  W.  QQO^Albrecht  v.  AJbrechi, 
121  Iowa,  621,  96  K  W.  1087 ;  Wheelwright  v.  Wheelwright, 
2  Mass.  447 ;  Hatch  v.  Hatch,  9  Ma8».  307 ;  Hathaway  v. 
Payne,  34  K  T.  92,  106;  9  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  167,  168 ;  Weuster  v.  Folin,  60  Kan.  334,  66  Pac 
490 ;  Cook  v.  Brown,  34  N.  H.  460 ;  Bryan  v.  Wash,  7  HL 
657.  The  mere  fact  that  the  deed  may  be  within  the  manual 
and  physical  power  of  the  grantor  to  regain  possession  of  it, 
or  that  it  may  be  within  his  mental  power  to  alter  his 
intention,  will  not  defeat  the  conveyance.  Sneathen  v. 
Sneothen,  104  Mo.  209,  16  S.  W.  497,  499 ;  White  v.  Watts, 
118  Iowa,  649,  92  N.  W.  660;  Albrecht  v.  Albrecht,  121 
low^,  621,  96  N.  W.  1087,  1088 ;  Trask  v.  Trask,  90  Iowa, 
318,  57  K  W.  841,  843.  Nor  is  it  material  that  the  grantee 
had  no  knowledge  of  the  existence  of  the  deed  until  after  the 
grantor's  death.  The  acceptance  of  a  deed  of  valuable  prop- 
erty will  be  presumed,  althou^  the  grantee  had  no  knowl- 
edge of  the  provision  for  his  benefit;  and  this  is  especially 
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true  when  the  convejanoe  imposes  no  condition  or  burden 
upon  the  grantee.  In  such  a  caae^  if  the  grantee  accepts  the 
benefit  when  the  existence  of  the  deed  is  brou^t  to  his  knowt 
edge;  the  acceptance  relates  back  to  the  date  of  the  convej- 
ance.  Hatch  v.  Hatch,  9  Mass.  307^  309 ;  Arrington  v.  Ar- 
rington,  122  Ala.  510,  26  So.  152, 154;  White  v.  Watts,  118 
Iowa,  649,  92  K  W.  660,  662,  and  cases  cited  in  opinion; 
Jones  V.  Swayze,  42  N.  J.  L.  2Y9 ;  Bryan  v.  Wash,  7  IlL 
557,  565 ;  Sneathen  v.  Sneathen,  104  Mo.  209, 16  S.  W.  497, 
499 ;  9  Am.  &  Eng.  Encj.  of  Law  (2d  ed.)  162,  and  cases 
cited;  W muter  v.  Folin,  60  Kan.  844,  56  Pac.  490. 

Dodge,  J>  The  finding  of  the  court  as  to  the  words  used 
by  the  deceased,  John  Willey,  at  the  time  the  deed  was  placed 
in  his  wife's  hands,  must  be  sustained.  It  is  supported  by 
the  testimony  of  the  only  living  witness  to  the  transaction, 
and  is  contradicted  only  by  the  fact  that  the  same  witness, 
on  another  occasion,  in  purporting  to  quote  those  wonls, 
omitted  part  of  them.  The  only  other  question  involved  is 
whether  from  those  words,  in  the  light  of  the  attending  cir- 
cumstances, we  can  say  that  the  further  finding  that  John 
Willoy  then  intended  to  place  the  deed  beyond  his  control, 
and  therefore  deliver  it  for  iJie  grantee,  must  be  set  aside  as 
against  the  great  preponderance  of  the  evidence. 

The  rules  of  law  generally  governing  the  delivery  of  a 
deed  to  another  than  the  grantee  are  quite  well  settled  by  our 
own  decisions.  Prutsman  v.  Baker,  30  Wis.  644 ;  CampbeU 
V.  Thomas,  42  Wis.  437;  Albright  v.  Albright,' 70  Wis.  528, 
36  N.  W.  254;  Williams  v.  Dambner,  103  Wis.  521,  79 
N.  W.  748 ;  Ward  v.  Russell,  ante,  p.  77,  98  K  W.  939. 
These  cases  establish  that  the  manual  deposit  of  a  deed  with 
a  third  person,  to  receive  and  hold  for  the  grantee,  with  in- 
tent thereby  to  give  such  paper  effect  as  a  deed  and  to  place 
the  same  beyond  the  custody  and  control  of  the  grantor,  will 
give  such  deed  validity  and  efficacy  as  against  the  grantor, 
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although  some  condition  is  imposed,  precedent  to  final  de- 
livery to  the  grantee,  which  may  serve  to  prevent  vesting  of 
actual  title  in  him  meanwhile,  certainly  if  such  precedent 
event  is  one  sure  to  happen.  There  must  be  physical  tradi- 
tion of  the  deed  out  of  the  grantor^s  possession,  and  there 
must  be  the  intent  to  place  it  out  of  his  control  for  the  benefit 
of  the  grantee.  Obviously  the  latter  element  is  the  one  over 
which  difficulty  most  frequently  arises,  and  not  much  can  be 
said  a  priori  to  guide  the  judgment  of  trial  courts  thereon. 
Hardly  more  has  been  accomplished  in  that  direction  than 
to  prescribe  the  rule  that  any  express  reservation  of  a  right 
to  withdraw  the  deed  from  the  depositary  refutes  the  intent 
essential  to  its  efficacy.  Obviously  all  the  circumstances — 
closeness  of  relation  to  the  depositary,  naturalness  of  such 
selection  as  mere  custodian  for  the  grantor,  ease  of  latter's 
physical  access  to  papers  as  usually  kept  by  the  person  se- 
lected as  depositary,  certainty  or  uncertainly  of  grantor^s  be- 
lief in  his  approaching  death;  all  these,  besides  the  spoken 
words^-may  vary  the  conclusion  in  different  cases.  Undoubt- 
edly the  wife  of  a  bedridden  man  is  so  natural  a  person  to  re- 
ceive into  her  hands  a  paper  which  he  desires  to  retain  in  his 
legal  custody  that  the  intent  to  make  an  effective  delivery  is 
less  readily  to  be  inferred  from  the  handing  of  a  deed  to  her 
than  if  to  a  stranger.  Morris  v.  Catidle,  178  111.  9,  62  N.  E. 
1036.  Nevertheless,  if  the  necessary  intent  exists,  a  deposit 
with  her  is  as  effective  as  with  another.  Squires  v.  Sum- 
mers, 85  Ind.  252 ;  Stout  v.  Rayl  146  Ind.  379,  45  N.  E. 
515 ;  Sneathen  v.  Sneaihen,  104  Mo.  201,  209, 16  S.  W.  497^ 
Miller  v.  Meers,  155  111.  284,  40  N.  E.  577.  The  question  of 
that  intent  was,  as  we  have  said,  one  of  fact,  to  be  answered 
by  inference  from  all  the  circumstances  surrounding  the 
transaction.  While  the  inference  might  well  be  doubtful,  we 
are  convinced  that  the  doubt  is  very  evenly  balanced  between 
the  conclusion  reached  by  the  trial  court  and  a  contrary  one ; 
nay,  we  are  by  no  means  certain  that  we  should  not  reach  the 
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same  result  In  such  situation  we  cannot  set  aside  the  find- 
ing of  fact  as  to  John  Willey's  intent^  which,  standing,  sup- 
ports the  judgment  rendered. 

By  the  Court. — Judgment  affirmed. 


Champane,  Eespondent,  vs.   La  Csosse  City  Ratlwat 

Company,  Appellant 

March  25—ApHl  19,  1904. 

Street  raiJtoaya:  Injury  to  passenger:  Contributory  negligence:  Court 

and  jury:  Instructions, 

1.  In  an  action  against  a  street  railway  company  for  injuries  sus- 

tained by  a  passenger  while  alighting,  though  the  testimony 
of  plaintiff  and  her  mother,  to  the  effect  that  the  car  had 
stopped  and  that  she  was  in  the  act  of  alighting  when  it 
started  and  caused  her  to  fall,  was  contradicted  by  seven  wit- 
nesses who  testified  that  the  car  had  started  and  was  moving 
before  she  attempted  to  alight,  it  cannot  be  held  that  the  trial 
court  erred  in  refusing  to  set  aside,  as  against  the  evidence,  a 
verdict  for  the  plaintiff. 

2.  The  Jury  were  charged,  in  positive  and  unqualified  terms,  that 

if  plaintiff  undertook  to  alight  from  the  car  while  it  was  in 
motion  she  could  not  recover.  Another  instruction  was  to  the 
effect  that  if  they  believed  the  car  had  stopped  for  a  reason- 
able time  and  that  plaintiff  had  given  no  notice  or  signal  that 
she  wished  to  get  off  at  that  place,  and  should  further  believe 
that  after  the  car  started  it  occurred  to  her  that  she  ought  to 
have  gotten  off,  and  should  believe  that  she  attempted  to  go 
out  of  the  car  while  it  was  in  motion,  and  should  believe  that 
its  being  in  motion  was  the  cause  of  her  falling  off,  then  she 
could  not  recover.  Held,  that,  although  this  instruction  in- 
cluded elements  not  necessary  to  be  passed  upon  by  the  Jury 
to  acquit  defendant  of  liability,  yet,  considering  the  charge  as 
a  whole,  the  Jury  could  not  have  been  misled  as  to  the  true 
rule. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 
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This  is  an  action  for  personal  injuries  resulting  from  a 
fall  from  one  of  defendant's  street  cars  in  the  city  of  La 
Crosse.  Sophia  Chartipane,  accompanied  by  her  mother,  was 
a  passenger  on  the  car  on  the  3d  day  of  April,  1901.  She 
desired  to  get  off  the  car  at  the  intersection  of  G^eorge  and 
Gillett  streets,  and  would,  according  to  custom,  alight  at  the 
north  line  of  the  intersection  of  the  streets.  Plaintiff  tes- 
tified that  she  notified  the  conductor  of  her  wish  to  get  off, 
that  the  car  stopped  at  the  crossing,  and  tliat  she  was  in  the 
act  of  stepping  off,  when  the  car  started  with  a  sudden  jerk, 
which  caused  her  to  be  thrown  to  the  ground.  Her  mother 
accompanied  her  on  the  trip,  but  did  not  attempt  to  get  off 
the  car  at  the  crossing  in  question.  She  testifies  that  the  car 
stopped;  that  two  passengers  arose  and  left  the  car  at  the 
crossing ;  that  her  daughter,  the  plaintiff,  immediately  arose 
and  followed  them,  but  that  the  car  started  while  she  was 
in  the  act  of  stepping  from  the  car  step  to  the  street;  that 
after  the  car  had  passed  on  for  a  considerable  distance  she 
observed  plaintiff  in  the  act  of  rising  from  her  fallen  posi- 
tion in  the  street  and  going  to  the  sidewalk.  The  evidence  of 
four  other  passengers  is  that  the  car  was  in  motion  when 
plaintiff  arose  to  leave  the  car,  and  that  she  stepped  off  the 
car  while  it  was  in  motion.  There  were  two  conductors  on  the 
car,  who  testify  that  she  left  the  car  while  it  was  in  motion. 
A  witness  upon  the  street  stated  that  she  observed  plaintiff  in 
the  act  of  getting  off  the  car,  and  that  the  car  had  been  started 
from  the  crossing  and  had  moved  for  some  distance  before 
she  fell.  There  was  evidence  tending  to  show  that  plaintiff 
fell  off  the  car  at  a  distance  of  from  forty  to  sixty  feet  be- 
yond the  crossing. 

The  jury  returned  a  general  verdict  finding  for  the  plaint- 
iff, and  assessing  her  damages  at  the  sum  of  $1,225.  Before 
verdict,  defendant  moved  for  a  direction  of  a  verdict  *in  its 
favor.  The  motion  was  denied.  After  verdict,  the  defend- 
ant moved  for  a  new  trial  upon  the  ground,  among  others,  that 


556  SUPREME  OOUET  OF  WISCONSIN.      [Apr. 

Ghampane  v.  La  CrosBe  Giy  B.  Co.  121  Wis.  654. 

the  verdict  was  contrary  to  the  law  and  the  evidence  and  that 
it  was  therefore  perverse.  This  motion  was  denied.  Judg- 
ment was  awarded  plaintiff  for  the  amount  of  the  damages 
found  by  the  jury  and  for  costs.  This  is  an  appeal  from  that 
judgment 

For  the  appellant  there  was  a  brief  by  Woodward  &  Lees, 
and  oral  argument  by  O.  M.  Woodward. 

For  the  respondent  there  was  a  brief  by  Morris  &  Hdrt- 
well,  and  oral  argument  by  Thomas  Morris. 

SiEBEOKEB,  J.  The  first  exception  urged  is  that  the  court 
erred  in  submitting  the  case  to  the  jury  upon  the  evidence. 
It  is  contended  that  the  plaintiff  arose  from  her  seat  and  got 
off  the  car  while  it  was  in  motion,  and  that  the  evidence  leaves 
no  room  for  conflicting  inferences  upon  this  question.  This 
claim  is  based  upon  the  assumption  that  plaintiff's  testimony 
and  that  of  her  mother,  tending  to  show  that  she  had  nearly 
gotten  off  the  car  while  it  stopped,  is  against  the  reasonable 
probabilities  and  the  overwhelming  preponderance  of  the  evi- 
dence. 

From  the  testimony  of  plaintiff  and  her  mother  it  ap- 
peared that  plaintiff  gave  notice  to  the  conductor  that  she 
wished  to  get  off  the  car  at  the  Partridge  drug-store  crossing, 
this  being  the  north  crossing  of  Gillett  street;  that  the  car 
stopped;  that  she  arose  from  her  seat,  followed  two  passen- 
gers out  of  the  door  to  the  platform,  and  was  in  the  act  of 
alighting  from  the  last  step  when  the  car  started,  and  that 
this  caused  her  to  fall  onto  the  street  within  a  few  feet  of 
this  crossing.  This  evidence  is  clearly  contradicted  by  the 
testimony  of  the  two  conductors  and  five  other  witnesses  who 
observed  the  accident  The  finding  of  the  jury  was  affirmed 
by  the  trial  court  in  passing  upon  the  motion  for  a  new  trial. 
The  evidence  in  itself  is  not  so  inherently  improbable,  nor 
so  completely  overcome  by  the  testimony  of  the  other  wit- 
nesses and  the  facts  and  circumstances  of  the  case,  as  to  jus- 
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tify  this  court  in  concluding  that  it  furnishes  no  support  for 
the  verdict.  The  testimony  of  plaintiff  and  her  moth^  if 
credible,  furnishes  a  sufficient  and  legal  basis  for  the  com- 
pany's liability.  It  is  not  impeached  except  by  the  testimony 
of  the  other  witnesses.  The  situation  thus  presented  is  one 
peculiarly  depending  upon  the  weight  of  the  evidence  and' 
the  credibility  of  the  witnesses.  We  cannot  say  that  the  trial 
court  erred  in  refusing  to  set  aside  this  verdict  as  against  the 
evidence  in  the  case.  The  case  bears  a  close  analogy  to  and- 
comes  within  the  ruling  of  Hardy  v.  MUwavJcee  8t.  B,  Co. 
89  Wis.  183,  61  N".  W.  771,  and  subsequent  cases  approving 
the  ruling  in  the  Hardy  Case. 

The  court  gave  the  jury  the  following  instruction: 

"But  if  you  believe  that  a  reasonable  stop  was  made — ^that 
is,  a  stop  for  a  reasonable  length  of  time — at  or  near  Gillett 
street,  and  that  she  had  given  no  notice  or  signal  that  she  de- 
sired to  get  off  at  this  place,  and  shall  further  believe  that 
afterwards,  after  it  started,  it  occurred  to  her  that  she  ought 
to  have  gotten  off  at  this  place  at  Gillett  street  or  vdiere  it 
stopped,  and  shall  believe  that  she  attempted  to  go  out  of 
the  car  while  it  was  in  motion  and  after  it  had  started  again, 
and  shall  believe  that  by  reason  of  its  being  in  motion  Wsls 
the  cause  of  her  falling  off,  then  she  cannot  recover  in  the 
action." 

It  is  urged  that  this  is  misleading,  in  that  the  instruction 
includes  elements  wholly  immaterial  and  not  necessary  to  be 
passed  upon  by  the  jury  to  acquit  defendant  of  liability.  The 
court  had  given  instructions  upon  tliis  branch  of  the  case  in 
very  positive  and  unqualified  terms,  stating  that,  if  respond- 
ent undertook  to  leave  the  car  after  it  had  started  and  was 
in  actual  motion,  she  could  not  recover  in  the  action.  Dif- 
ferent parts  of  the  charge  state  the  rule  unqualifiedly  that,. 
if  a  passenger  undertakes  to  alight  from  a  car  while  in  mo- 
tion and  is  injured  in  getting  off  the  car,  he  has  no  claim 
against  the  street  car  company  for  any  damages  so  sustained. 
Taking  these  parts  of  the  charge  in  connection  with  the  part 
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-excepted  to^  we  do  not  think  the  jury  could  have  been  misled 
in  applying  the  correct  rule  to  the  facts  found  by  them. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
"firmed« 


Miller,  Respondent,  vs.  Hoeschlee,  Appellant 

March  25— April  19,  1904. 

.Action,  at  law  or  in  equity:  Injunction:  Threat  of  repeated  trcMpasa: 

Fences, 

A  court  of  equity  will  not  interfere  to  prevent  a  mere  threatened 
trespass  upon  land;  but  where,  by  reason  of  the  continuous  or 
repeated  character  of  the  threatened  invasion,  many  actions 
at  law  would  be  necessary,  in  no  one  of  which  could  compen- 
sation for  the  whole  wrong  be  obtained,  an  action  for  an  in- 
junction may  be  maintained.  So  held,  on  demurrer  to  a  com- 
plaint alleging  that  defendant  had  built  a  fence  on  plaintiffs 
land,  cutting  him  ofT  from  access  to  a  street;  that  plaintiff  had 
removed  the  fence;  but  that  defendant  threatens  to  reenter 
and  reconstruct  the  fence  as  often  as  plaintiff  removes  it. 

Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
-county:  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Doherty  &  Baldwin,  and  for  respondent  on  that  of  John  A. 
Daniels. 

WiNSLOw,  J.  This  is  an  action  in  equity  to  enjoin  tiie 
-commission  of  repeated  and  continuous  threatened  trespasses 
Tipon  real  estate.  A  general  demurrer  to  the  complaint  hav- 
ing been  overruled,  the  defendant  appeals.  The  complaint 
alleges  that  the  plaintiff  owns,  occupies,  and  has  record  title 
to,  certain  lots  in  the  city  of  La  Crosse,  and  has  occupied  the 
same  for  many  years  as  a  homestead ;  also  that  plaintiff  oc- 
cupies, and,  by  adverse  possession  for  more  than  twenty 
years,  has  title  to,  a  certain  described  strip  of  land  between 
said  lots  and  Ninth  street  in  said  city,'  which  constitutes  a 
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part  of  his  said  homestead  and  dooryard  and  constitutes  his 
only  means  of  access  to  said  Ninth  street;  that  defendant 
wrongfully  entered  on  said  strip  in  May,  1903,  and  con- 
structed a  wire  fence  on  the  side  thereof  nearest  to  plaintiffs 
house,  thereby  cutting  off  the  plaintiff  from  the  use  of  his 
dooryard  and  from  all  access  to  Ninth  street  from  his  said 
house;  that  plaintiff  immediately  removed  said  fence,  but 
that  defendant  asserts  and  threatens  that  he  will  re-enter  and 
reconstruct  the  fence  as  often  as  plaintiff  removes  same,  and 
plaintiff  fears  that  he  will  do  so  and  thus  cause  plaintiff  an 
irreparable  injury  and  force  the  conmiencement  of  a  multi- 
plicity of  trespass  actions,  unless  the  defendant  be  restrained 
from  such  acts. 

The  simple  question  presented  is  whether  the  complaint 
states  a  cause  of  action  in  equity,  or,  in  other  words,  whether 
it  appears  therefrom  that  there  is  an  adequate  remedy  at  law. 
The  principle  that  a  court  of  equity  will  not  interfere  to  pre- 
vent a  mere  threatened  trespass  upon  real  estate  is  very  an- 
cient and  well  understood.  The  idea  is  that  such  a  wrong  is 
merely  temporary  in  its  nature,  and,  under  aU  ordinary  cir- 
eumstances,  may  be  fully  recompensed  by  an  award  of  dam- 
ages ;  hence  that  the  legal  action  affords  perfect  and  adequate 
relief.  While  this  rule  is  still  in  force,  the  tendency  of  re- 
cent decisions  is  to  enlarge,  rather  than  to  narrow,  the  class 
of  cases  in  which  a  court  of  equity  will  interfere  to  prevent 
threatened  trespass.  Not  only  will  it  act  where  the  threat- 
ened trespass  will  work  irreparable  injury  to  the  property 
itself,  amounting  essentially  to  destruction  thereof,  but  also 
where,  by  reason  of  the  continuous  or  repeated  character  of 
the  threatened  invasion,  many  actions  at  law  would  be  neces- 
sary to  be  brought,  in  no  one  of  which  could  compensation 
for  the  whole  wrong  be  obtained.  In  such  cases  the  legal 
remedy  is  held  to  be  inadequate.  It  is  simply  an  application 
of  the  very  old  principle  that  equity  will  interfere  to  prevent 
a  multiplicity  of  actions  at  law.     3  Pomeroy,  Eq.   Jur. 
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(2d  ed.)  §  1357.  This  principle  has  been  frequently  applied 
by  this  court  in  the  case  of  the  unlawful  attempt  by  public 
officers  to  take  private  property  for  a  highway  or  other  public 
use.  Flanders  v.  Wood,  24  Wis.  572 ;  Church  v.  Joint  School 
Dist.  55  Wis.  399,  13  K  W.  272 ;  Smart  v.  Hart,  75  Wis. 
471,  44  K  W.  514;  Buhland  v.  Jones,  56  Wis.  673,  13 
N.  W.  689.  But  it  has  not  been  confined  to  cases  of  threat- 
ened public  use  of  lands.  It  has  also  been  applied  to  acticnas 
between  private  parties — as,  for  instance,  the  threatened  un- 
lawful and  continuous  entry  upon  lands  for  the  purpose  of 
mining  (Tipping  v.  Bobbins,  71  Wis.  507,  37  N.  W.  427) ; 
or  the  threatened  drawing  of  water  from  a  mill  race  (JTox 
River  F.  &  P.  Co.  v.  Kelley,  70  Wis.  287,  35  K  W.  744). 
In  both  of  these  cases  the  jurisdiction  of  equity  was  sustained 
upon  the  distinct  ground  of  the  prevention  of  the  multiplicity 
of  inadequate  actions  at  law  for  trespass. 

Had  the  defendant  desired  to  try  the  question  of  the  title 
to  the  land  in  question  before  a  jury  in  an  action  at  law,  he 
could  have  commenced  his  action  of  ejectment  and  obtained 
his  desire.  He  can  hardly  c(miplain  of  the  act  of  the  plaintiff 
in  bringing  him  into  a  court  of  equity,  when  he  attempted  to 
take  the  law  into  his  own  hands. 

By  the  Court. — Order  affirmed. 


Radiohel,  Respondent,  vs.  Villaqe  of  KEirDAxi*,  Appel- 
lant. 

March  tS—Avril  19,  190^. 

Municipal  corporations:  0}>ztruction  of  street:  Storage  of  veMclet.* 
Injury  to  pedestrian:  Evidence:  Instructions  to  fury:  Appeal: 
Briefs. 

1.  Lang-continued  use  of  a  street  for  such  a  purpose  as  the  leav- 
iBg  of  velileleB  or  other  objects  therein  may  render  it  unsafe 
for  puUftc  vm  to  aa  to  chargo  the  mwAidpallly  wtth  UaMllty 
for  resulting  inJurteSk 
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2.  It  need  not  be  shown  In  sncli  case  tbat  any  particular  vehicle 
had  been  customarily  left  in  the  particular  way  and  at  the 
precise  place  where  the  one  causing  the  accident  in  Question 
was  at  that  time;  but  it  is  sufficient  if  it  be  shown  that  the 
leaving  of  that  yehide  was  a  continuance  of  a  customary  use» 
permitted  by  the  municipality,  of  the  street  in  that  immediate 
vicinity -as  a  storage  place  for  vehicles  temporarily  out  of  use, 
to  such  an  extent  as  to  render  the  street  unfit  for  public  travel. 

8.  Nor  is  it  material  that  such  leaving  of  vehicles  in  the  street  was 
for  the  convenience  of  the  owners  thereof  while  their  horses 
were  being  cared  for  temporarily  in  a  nearby  bam. 

4.  Error  in  admitting  evidence  in  such  a  case,  that  the  defendant 

had  allowed  other  places  in  its  streets  to  be  obstructed  by  the 
leaving  of  vehicles  therein,  is  Tield  to  have  been  so  far  cured 
as  not  to  have  prejudiced  the  defendant  by  a  direction  to  the 
jury  to  disregard  such  evidence. 

5.  Evidence  of  statements  of  the  president  of  a  village,  subse- 

quent to  the  accident  in  question,  showing  knowledge  prior  to 
the  accident  that  the  street  was  used  as  alleged,  was  admis- 
sible upon  the  question  of  notice. 

6.  Permitting  a  party  to  make  further  proof  on  rebuttal  after  both 

sides  had  rested  will  not  be  held  ground  for  reversal  unless 
shown  to  have  been  a  clear  abuse  of  discretion  and  to  have 
substantially  prejudiced  the  adverse  party. 

7.  In  appellant's  brief  the  particular  parts  of  the  trial  judge's 

charge  which  are  claimed  to  be  prejudicially  erroneous  should 
be  specifically  pointed  out,  with  the  reasons  for  citing  them 
to  the  attention  of  this  court. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 

Action  for  damages  for  personal  injury.  The  complaint 
was  to  this  effect:  For  a  long  time  prior  to  September  8, 
1901,  defendant's  officers,  charged  with  the  execution  of  its 
duty  to  keep  its  streets  reasonably  safe  for  public  travel,  had 
been  accustomed  to  permit  the  owner  of  a  buggy  to  leave  the 
same,  when  not  in  use,  in  the  traveled  part  of  Ward  street 
in  the  defendant  village,  in  front  of  a  building  located  on 
lot  8,  block  12,  thereof.  Such  buggy,  so  located,  rendered 
the  street  dangerous  for  public  travel  in  the  nighttima  Such 
officers,  during  the  period  mentioned,  knew  that  the  street  at 
Vol.  121—86 
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the  plaoe  aforesaid,  and  in  that  vicinity,  wias  so  cuBtomarilj 
obstructed  by  buggies  and  other  vehicles  left  therein  by  the 
owners  thereof  as  to  render  it  dangerous  for  public  travel 
PlaintifP,  while  traveling  on  said  street  at  such  place,  in  the 
exercise  of  ordinary  care,  and  in  the  pathway  customarily 
used  by  the  public,  at  about  8 :30  pt  m.,  collided  with  one  of 
the  thills  of  a  buggy,  which  extended  across  such  pathway, 
whereby  she  was  caused  to  fall  and  strike  her  head  and  face 
on  the  opposite  thill,  severely  injuring  her,  to  her  damage  in 
the  sum  of  $3,000. 

There  were  sufficient  other  allegations  to  constitute  a  cause 
of  action  if  those  mentioned  are  sufficient  to  show  actionable 
fault  on  defendant's  parL    It  answered  by  general  denial. 

On  the  trial  the  court  held  the  complaint  good,  and  that 
the  evidence  produced  was  sufficient  to  require  the  issues  to 
be  submitted  to  the  jury.  The  verdict  was  special  and  to  the 
effect  that  the  street  was  dangerous  for  public  travel  as  al- 
leged, that  defendant  had  constructive  notice  thereof  for  a 
sufficient  length  of  time  before  the  accident  to  enable  it  to 
remove  such  danger,  that  such  dangerous  condition  was  the 
proximate  cause  of  plaintiff's  injury,  that  she  was  not  guilty 
of  any  want  of  ordinary  care  contributing  thereto,  and  that 
she  suffered  damages  to  the  extent  of  $200.  Judgment  was 
rendered  accordingly,  sufficient  exceptions  being *saved  to  pre- 
serve for  review  the  questions  discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Masters  &  Graves, 
and  oral  argument  by  C  M.  Masters. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  /.  r.  Dithmar. 

Marshall,  J.  The  gravamen  of  the  complaint  is  that  the 
defendant  had,  for  a  long  time  before  respondent  was  in- 
jured, permitted  the  street  where  the  injury  occurred  to  be 
unsafe  for  public  travel  by  reason  of  the  customary  leaving 
therein  of  vehicles  when  not  in  use,  in  such  a  way  that  people 
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traveling  thereon  in  the  nighttime  in  the  exercise  of  ordinary 
care  were  liable  to  collide  with  some  such  vehicle  and  receive 
a  personal  injury.  We  need  hardly  stop  to  discuss  the  ques- 
tion of  whether  the  customary  use  of  a  street  for  the  purpose 
of  storing  vehicles  when  not  in  use^  so  that  the  draft  poles 
thereof  are  liable  to  be  located  across  the  pathway  customarily 
used  by  pedestrians,  would  or  might,  as  r^ards  such  per- 
sons, when  traveling  in  the  nighttime,  render  such  street  un- 
safe. One  might  as  well  dig  a  pit  across  a  pathway  as  to 
leave  a  wagon  tongue  or  the  thill  of  a  buggy  across  the  same 
in  such  manner  as  it  is  alleged  the  one  was  which  caused  the 
injury  in  question.  Either  would  constitute  a  -trap  that 
would  be  very  likely  to  operate  disastrously  to  a  person  using 
such  pathway  in  the  ordinary  way  in  the  nighttime. 

Whether  appellant  was  responsible  for  the  unsafe  condi- 
tion of  the  street  because  of  the  same  having  existed  for  such 
a  length  of  time  that  its  officers  charged  with  the  duty  of  at- 
tending to  such  matters  should  have  known  thereof  and  rem- 
edied the  danger,  was  solved  in  favor  of  respondent  by  the 
jury.  That  a  street  may  be  rendered  unsafe  for  public  use 
so  as  to  charge  a  municipality  with  the  consequences  by  the 
longKJontinued  use  thereof  for  such  a  purpose  as  the  leaving 
of  vehicles  or  other  objects  therein,  seems  obvious-  It  is 
supported  by  many  adjudications  on  the  subject,  and  is  suffi- 
ciently shown  by  citations  in  the  brief  of  counsel  for  respond- 
ent Caimcross  v.  PewauheCj  78  Wis.  66,  47  N.  W.  13 ;  Pit- 
tenger  v,  Hamilton,  85  Wis.  366,  65  IS".  W.  423 ;  Slivitski  v. 
Wien,  93  Wis.  460,  67  N.  W.  730 ;  Morrison  v.  Eau  Claire, 
116  Wis.  538,  92  N.  W.  280;  Davis  v.  Corry  City,  154  Pa. 
St  598,  26  AtL  621 ;  McLaughlin  v.  City  of  Corry,  77  Pa. 
St  109;  Bom  v.  A.  &  P.  P.  R.  Co.  101  Pa.  St  334;  NoHh 
Manheim  v.  Arnold,  119  Pa,  St  380,  13  Atl.  444;  Farley  v. 
New  York,  152  N.  Y.  222,  46  N.  E.  506.  The  following  are 
to  the  same  effect:  CoJven  v.  New  York,  113  N.  T.  532,  21 
N.  E.  700 ;  Callana^  v.  GUman,  107  N.  T.  360,  14  K  E. 
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264;  Champaign  v.  Jones,  132  111.  304,  23  N.  E.  1125; 
Jones,  Negligence  of  Mnn.  Corp.  §  80.  A  street  may  be  ren- 
dered unsafe  by  the  improi)ep  placing  of  vehicles  therein  as 
well  as  by  being  obstructed  in  any  other  way,  as  said  in 
some  of  the  cases  cited.  A  municipality  is  liable  for  dam- 
ages caused  by  allowing  its  streets  to  be  unfit  for  public  travel 
by  persons  in  the  exercise  of  ordinary  care,  by  reason  of  ob- 
stacles being  permitted  by  it  to  remain  therein,  r^ardless  of 
the  kind  thereof. 

The  point  is  made  that  there  was  no  proof  that  the  particu- 
lar buggy  which  obstructed  the  street  on  the  occasion  in  ques- 
tion had  been  left  there  on  other  occasions  or  that  the  street, 
at  that  particular  point,  had  been  customarily  so  obstructed. 
We  do  not  deem  it  necessary  to  discuss  that  complaint,  dem- 
onstrating the  reasons  for  our.  disapproval  thereof  by  re- 
ferring in  detail  to  the  evidence.  It  was  not  essential  to 
show  that  any  particular  buggy  had  been  customarily  left  in 
the  particular  way  and  at  the  particular  place  as  at  the  time 
of  the  accident.  It  was  sufficient  to  show  that  appellant  had 
allowed  the  street  to  be  customarily  used  as  a  storage  place 
for  vehicles  when  they  were  temporarily  out  of  use,  to  such 
an  extent  as  to  render  it  unsafe  for  public  use,  and  that  the 
leaving  of  the  buggy  which  caused  the  accident  was  a  mere 
continuance  of  such  custom. 

It  is  further  claimed  that  there  was  no  evidence  warrant- 
ing a  finding  that  the  street  had  been  customarily  obstructed 
by  vehicles  at  the  precise  place  where  the  accident  occurred 
prior  thereto.  If  that  were  so,  it  would  not  be  material  As 
l)ofope  indicated,  it  is  sufficient  if  the  street  in  the  immediate 
vicinity  had  been  allowed  by  the  appellant  to  be  customarily 
dangerously  obstructed  by  the  leaving  of  vehicles  therein, 
so  that  such  custom  was  reasonably  probable  to  create  such  a 
danger  as  caused  the  occurrence  in  question.  On  that  there 
was  ample  evidence  to  carry  the  case  to  the  jury.  The  fact, 
if  it  were  a  fact,  that  no  vehicle,  prior  to  the  accident,  had 
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been  so  left  in  the  street  as  to  obstruct  the  same  at  the  precise 
place  Tiiiere  the  one  in  question,  was  at  the  time  in  question, 
does  not  affect  the  case,  ilfeither  is  it  material  if  the  cus- 
tomary leaving  of  vehicles  in  the  street  was  for  the  conven- 
ience of  the  owners  thereof  while  their  horses  were  being 
cared  for  temporarily  in  a  nearby  bam,  if  the  vehicles  were 
so  left  to  such  an  extent  as  to  render  the  street  unfit  for  public 
travel.  Sykes  v.  Manchester^  59  Iowa,  65,  12  N.  W.  755, 
relied  on  by  appellant's  counsel,  is  in  harmony  with  this. 

Error  is  further  assigned  because  the  court  permitted  evi- 
dence to  be  introduced  showing  that  appellant  allowed  places 
in  its  streets  other  than  the  one  where  the  accident  occurred 
to  be  customarily  obstructed  by  the  leaving  of  vehicles  there- 
in. That  was  error.  However,  the  court  directed  the  jury  to 
disregard  the  evidence,  and  upon  the  whole  case  it  seems  that 
such  direction  so  far  cured  the  error  that  appellant  was  not 
prejudiced  thereby. 

Further  complaint  is  made  because  respondent  was  per^ 
mitted,  after  both  sides  rested,  to  make  further  proof  on  re- 
buttal. In  the  absence  of  a  clear  abuse  of  judicial  discretion 
in  a  matter  of  that  kind,  and  clear  indications  that  the  ad- 
verse party  was  substantially  prejudiced,  no  advantage  can 
be  taken  thereof  on  appeal. 

Further  error  is  assigned  because  testimony  was  allowed 
regarding  statements  of  the  president  of  the  appellant  sub- 
sequent to  the  accident)  showing  knowledge  prior  to  such  ac- 
cident that  the  street  was  in  use  as  allied.  We  perceive  no 
error  in  that-    It  was  proper  on  the  question  of  notice. 

We  are  invited  to  examine  numerous  exceptions  to  the 
charge  without  any  of  them  being  discussed  by  counsel  The 
brief  leaves  ub  to  search  the  printed  case  and  to  determine 
from  indications  therein  what  parts  of  the  charge  were  ex- 
cepted to,  and  to  test  the  same  for  error  without  the  benefit 
of  counsel's  reasons  for  complaining,  except  in  one  instance. 
That  is  not  the  proper  way  to  submit  such  a  matter  for  our 
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consideration.  The  particular  parts  of  the  Judge's  charge 
claimed  to  be  prejudicially  erroneous  should  have  been  spe- 
cificallj  referred  to  with  the  reasons  for  citing  the  same  to 
our  attention.  However,  we  have  carefully  read  the  charge 
for  error,  and  find  that  it  is  free  from  anything  of  a  preju- 
dicial nature. 

Counsel  suggests  that  the  court  should  have  limited  flie 
jury,  in  respect  to  whether  the  street  was  dangerous  or  not> 
to  whether  any  buggy  had  been  customarily  left  at  the  pre- 
cise point  where  the  accident  occurred,  prior  thereto.  That 
cannot  be  approved,  as  we  have  heretofore  said,  in  effect 
The  jury  were  told,  generally,  that  if  vehicles,  prior  to  the 
accident,  had  been  customarily  allowed  to  remain  in  that 
part  of  the  street  including  the  place  in  question,  to  such  an 
extent  as  to  obstruct  the  same  and  render  it  dangerous  for 
public  travel,  and  such  custom  had  existed  so  long  before  the 
accident  that  appellant's  officers,  by  exercising  ordinary  care, 
might  have  discovered  the  danger  and  remedied  it^  a  finding 
in  the  affirmative  on  the  interrogatories  respecting  those  sub- 
jects should  be  made.  We  see  no  infirmity  in  such  instruc- 
tion. What  has  been  said  covers  all  the  errors  assigned,  and 
leads  to  the  conclusion  that  the  judgment  should  be  affirmed. 

By  the  Court. — So  ordered. 


Butt,  Respondent,  vs.  Smith,  Appellant. 
March  £5— April  19,  1904. 

Contracts:  Sale  of  land:  OonHderation:  Mistake:  Parol  evidences 

Recovery  of  overpayment. 

Where,  pursuant  to  an  oral  agreement  for  the  sale  of  a  tract  of 
land  at  a  certain  price  per  acre,  the  land  was  conveyed,  but, 
by  a  mutual  mistake  of  the  parties  as  to  the  real  number  of 
acres,  the  consideration  recited  In  the  deed  and  actually  paid 
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was  excesslYe,  the  agreement  was  not  merged  iA  the  deed,  but 
may  be  shown  by  parol  evidence,  and  the  overiuiyment  may 
be  recovered.    Ohleri  v,  Alderson,  86  Wis.  433,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  J.  J.  Fbuit,  Circuit  Judge..   Affirmed. 

This  is  an  action  to  recover  $105.80  as  an  overpayment  on 
a  conveyance  of  land.  Respondent  alleges  that  he  and  ap- 
pellant entered  into  an  oral  agreement  whereby  appellant 
agreed  to  sell  and  convey  to  him  the  east  half  of  the  north- 
east quarter  of  section  36,  town^ip  13>  range  5,  at  an  agreed 
price  of  $50  an  acre^  and  that  it  \vus  mutually  agreed  and 
understood  that  the  tract  conveyed  contained  eighty  acres, 
and  that  the  amount  paid  was  computed  upon  such  belief  and 
understanding.  Pursuant  to  the  agreement^  appellant  con- 
veyed the  tract  of  land  by  deed  reciting  that  it  was  "for  and 
in  consideration  of  the  sum  of  four  thousand  dollars,''  paid 
him  by  respondent,  the  receipt  whereof  was  acknowledged  in 
the  deed,  and  the  land  so  conveyed  to  respondent  was  therein 
described  as  follows :  ^^The  east  half  of  the  northeast  quarter 
of  section  36,  township  13,  range  5."  The  deed  was  delivered 
to  respondent,  who  paid  the  appellant  the  $4,000  as  the  con- 
sideration, todc  possession  of  the  premises,  and  is  still  in  pos- 
session of  them.  Shortly  after  the  conveyance,  respondent 
caused  the  tract  to  be  surveyed,  and  found  that  it  contained 
only  77.88  acres.  He  demanded  repayment  of  the  pro  rata 
part  of  the  consideration  for  such  shortage,  which  was  re- 
fused by  appellant.  He  then  brought  this  action  to  recover 
the  overpayment  upon  the  ground  that  he  and  appellant  made 
a  mistake  in  computing  the  amount  of  the  consideration  to  be 
paid  under  the  agreement  for  the  land  actually  conveyed  by 
the  deed.  There  is  no  claim  of  fraud  in  the  case.  Respond- 
ent admits  that  he  has  received  the  full  tract  purchased  by 
him,  but  asserts  that  through  this  mistake  in  computing  the 
consideration  to  be  paid  for  the  number  of  acres  conveyed  he 
overpaid  respondent  the  sum  of  $105.80. 
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Appellant  objected  to  tlie  reception  of  any  evidence  under 
the  complaint  upon  the  ground  that  respondent  had  accepted 
the  deed  describing  the  land  as  an  entire  tract  at  the  agreed 
gross  sum  of  $4,000,  and  that  he  could  not  show  any  prior 
oral  agreement  of  sale  at  a  stipulated  price  per  acre  for  the 
actual  number  of  acres  conveyed  after  having  accepted  the 
deed  and  paid  the  consideration.  The  case  was  submitted  to 
the  jury,  who  under  proper  instructions  found  that  the  par- 
ties made  a  mistake  as  to  the  number  of  acres  in  the  tracts 
and  that  this  resulted  in  an  overpayment  of  the  sum  claimed^ 
and  that  respondent  was  entitled  to  recover  the  same.  The 
court  awarded  judgment  for  the  amount  of  damages  and  far 
costs.    This  is  an  appeal  from  the  judgment. 

H,  P.  Proctor,  for  the  appellant^  cited  Marvin  t?.  Bennett, 
26  Wend.  169 ;  Wood  v.  Murphy,  47  Mo.  App.  539 ;  Frenche 
V.  Chancellor,  51  N.  J.  Eq.  624,  27  AtL  140;  Pringle  v. 
Rogers,  193  Pa.  St.  94;  WiUiams  v.  Hathaway,  19  Pick. 
387;  Ohlert  v.  Alderson,  86  Wis.  433;  Howes  v.  Barker,  3 
Johns.  506;  Lane  v.  Parsons,  108  Iowa,  241,^^9  N.  W. 
1039 ;  Wilson  v.  RiddicJc,  100  Iowa,  697,  69  K  W.  1039. 

For  the  respondent  there  was  a  brief  by  C.  W.  Graves  and 
C.  M.  Butt,  Jr.,  and  oral  argument  by  Mr.  Oraves. 

SiEBECKEB,  J.  Respondent's  right  to  recover  in  this  ac- 
tion is  predicated  upon  the  claim  that  he  overpaid  appellant 
for  the  land  conveyed  to  him  by  the  deed  through  the  mutual 
mistake  of  himself  and  appellant  as  to  the  number  of  acres 
included  in  the  tract  of  land.  He  asserts  that  before  the  deed 
was  executed  and  delivered  it  was  agreed  between  himself 
and  appellant,  as  owner  of  the  farm,  that  he  would  buy  it 
and  pay  therefor  at  the  rate  of  $50  per  acre;  that  he  and 
appellant  mistakenly  believed  that  it  contained  eighty  acres, 
and  that  they  computed  the  amount  of  the  consideration  as 
expressed  in  the  deed  upon  that  basis.  The  jury,  under  full 
and  proper  instructions  upon  the  issues,  found  that  respond- 
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ent  was  to  pay  for  the  farm  at  the  rate  of  $50  per  acre  for 
the  number  of  acres  actually  conveyed,  and  that  there  was 
an  overpayment  to  the  amount  claimed  by  respondent,  due 
to  the  fact  that  both  parties  lacbored  under  the  mistake  as  to 
the  number  of  acres  in  the  tract  at  the  time  of  the  negotia- 
tions and  when  the  consideration  was  paid. 

Appellant  contends  that  parol  evidence  of  the  preliminary 
agreement  cannot  be  received,  upon  the  ground  that  this  pre- 
liminary agreement  for  the  sale  and  purchase  of  the  farm 
merged  in  the  deed,  and  such  parol  evidence  would  alter, 
vary,  or  contradict  it.  That  this  rule  does  not  apply  to  the 
consideration  expressed  in  the  deed  is  confirmed  by  many 
decisions.  Parol  evidence  is  admissible  to  show  the  real 
consideration  of  the  conveyance,  though  it  be  different  from 
that  expi-essed  in  the  deed,  if  it  be  consistent  therewith. 
Powers  V.  SpaiUding,  96  Wis.  487,  71  K  W.  891 ;  Cuddy  v. 
Foreman,  107  Wis.  519,  83  N.  W.  1103;  Brader  v.  Brader, 
110  Wis.  423,  85  K  W.  681.  Nor  is  the  deed  conclusive 
upon  the  parties  when  it  appears  that  the  amount  of  the  con- 
sideration was  computed  upon  a  mutual  mistake  of  the  par- 
ties as  to  the  quantity  of  land  actually  conveyed.  Whenever 
the  fact  appears  that  the  deed  does  not  express  the  previous 
agreement  of  the  parties  by  reason  of  mutual  mistakes,  courts 
of  equity  have  not  hesitated  to  grant  relief  to  meet  the  ex- 
igencies of  the  situation  in  conforming  the  nominal  agree- 
ment to  the  real  one,  or  by  an  abatement  from  the  purchase 
money  when  the  mistake  was  susceptible  of  correction  in  this 
way.  Darling  v.  Osborne,  51  Vt.  148 ;  Hill  v.  Buchley,  17 
Ves.  Jr.  394;  Paine  v.  Upton,  87  K  Y.  327;  Hvhhard  v. 
Marshall,  50  Wis.  322,  6  N.  W.  497.  Recovery  has  been 
awarded  in  cases  wherein  it  appeared  that  land  was  pur- 
chased under  a  preliminary  agreement,  which  was  not  in- 
tended to  be  fully  embodied  in  the  deed,  but  which  fixed  the 
terms  of  the  sale  by  the  acre,  and  wherein  it  appeared  that 
tiiere  wa»  an  overpayment  of  the  purchase  price  through  the 
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mutual  mistake  of  the  parties  as  to  the  actual  number  of  acres 
included  in  the  tract  conveyed.  The  ground  of  recovery  in 
such  cases  is  based  upon  the  preliminary  contract^  which  has 
been  in  part  performed  by  the  conveyance  and  payment  of 
the  consideration,  but  which  has  not  been  wholly  merged  in 
the  deed.  The  additional  elements  of  such  contracts,  relied 
on  for  a  recovery,  must  be  such  as  are  not  embodied  in  and 
in  no  way  contradict,  vary,  or  modify  the  effective  part  of 
the  conveyance  as  agreed  to  and  accepted  by  the  parties.  This- 
relief  is  given  upon  the  equitable  consideration  that  the  over- 
payment resulted  from  a  mutual  mistake  of  the  parties,  which 
should  preclude  either  from  reaping  an  advantage  to  the  in- 
jury of  the  other  on  account  of  such  error.  Since  such  ciiv 
cumstances  do  not  require  a  reformation  of  the  deed,  there 
is  nothing  which  calls  for  the  extraordinary  powers  of  the 
court  of  equity.  The  controlling  question  is.  Was  there  an 
overpayment  under  terms  of  the  contract  of  sale,  which 
terms  have  not  been  merged  in  the  deed  %  If  so,  the  vendor 
ought  to  be  held  liable  therefor  to  the  vendee  in  an  action 
for  money  had  and  received.  The  cases  upon  this  subject,^ 
though  seemingly  somewhat  in  conflict,  can  be  harmonized  by 
distinguishing  those  which  pertain  to  transactions  which  are 
merged  and  embodied  in  the  deed  and  those  wherein  recovery 
is  sought  to  be  enforced  upon  the  terms  of  the  preliminary 
contract  not  embodied  in  and  merged  in  the  conveyance. 
Vfiibeck  v.  WainSj  16  N.  Y.  532;  Cardinal  v.  Hadley,  158 
Mass.  352,  33  N.  E.  575 ;  Lwdeke  v.  Sutherland,  87  111.  481 ; 
Green  v.  Batson,  71  Wis.  54,  36  N.  W.  849 ;  Ohlert  v.  Alder- 
so7h  86  Wis.  433,  57  N.  W.  88 ;  McKvrmon  v.  Vollmar,  75 
Wis.  82,  43  K  W.  800 ;  Cuddy  v.  Foreman,  107  Wis.  519, 
83  K  W.  1103 ;  Brader  v.  Brader,  110  Wis.  423,  85  N.  W. 
681.  The  language  in  the  opinion  of  Ohlert  v.  Alderson, 
supra,  when  disassociated  from  the  facts  in  the  case,  may 
be  interpreted  to  include  the  instant  case;  but  when  applied 
to  the  facts  then  before  the  court  it  will  be  observed  that  the 
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case  is  clearly  distinguishable  from  the  case  now  before  ns. 
In  the  Ohlert  Case  the  preliminary  contract  of  sale  was  in 
writing,  embodying   agreements  of  the  parties  which  were^ 
merged  in  the  deed.    The  conrt  stated  the  grounds  of  the  de- 
cision thus : 

"The  contract  and  deed  clearly  stated  a  sale  and  convey- 
ance of  what  may  be  aptly  termed  as  a  'lump  quantity^  for 
a  definite  gross  sum,  and  as  there  was  no  allegation  of  fraud 
or  mistake,  parol  evidence  to  the  contrary  was  certainly  in- 
admissible ;  and  it  was  wholly  immaterial  how  the  parties  ar- 
rived at  the  sum  to  be  paid,  or  whether  there  was  any  dis- 
cussion or  understanding  as  to  the  quantity  of  the  land.  All 
these  matters  are  merged  in  the  written  instruments,  and 
their  language  is  decisive  and  final." 

We  must  hold  that  the  terms  of  the  agreement^  fixing  the^ 
price  of  the  land  at  $50  per  acre,  were  not  incorporated  and 
merged  in  the  deed,  and  that  the  objection  to  the  reception 
of  any  evidence  under  the  complaint  was  properly  overruled. 

The  errors  assigned  upon  the  instructions  given  bear  upon^ 
the  same  question,  and  therefore  require  no  further  consid- 
eration. 

By  the  Court. — Judgment  affirmed. " 


Olsok,  Appellant,  vs.  City  of  Viboqua,  Respondent. 

March  26— April  19,  1904* 

Contracts:  Breach:  Delaying  performance:  Recovery, 

L  contract  for  the  drilling  of  a  well  by  plaintiff  for  defendant 
provided  that  defendant  should  furnish  the  casing  pipe  and 
material  for  the  pump;  that  plaintiff  should  put  everything  in 
place  ready  for  pumping  and  assist  In  connecting  the  pump; 
and  that  the  work  should  be  pushed  to  completion  with  all 
possible  dispatch  and  without  unnecessary  delay.  Defendant 
failed  to  furnish  the  pipe  and  material  for  the  pnmp  for  sev- 
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eral  weeks  after  plaintiff  was  ready  to  put  them  in  the  well, 
thereby  delaying  plaintiff  in  the  performance  of  his  contract 
Held,  that  for  such  delay  plaintiff  might  recover  sahstantial 
damages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
•county :  J.  J.  Fbuit,  Circuit  Judge.    Reversed. 

It  appears  from  the  record  that  April  18,  1900,  the  plaint- 
iff and  defendant  entered  into  a  written  contract  wherein 
and  whereby  the  plaintiff,  at  his  own  expense,  agreed  to  "drill 
and  sink  a  new  well"  at  a  point  to  be  designated  by  the  de- 
fendant accorditig  to  specifications  therein  set  forth,  and  for 
which  the  defendant  therein  agreed  to  pay  to  the  plaintiff 
$2.50  per  foot^  not  to  exceed  500  feet^  and  the  defendant 
therein  further  agreed  "to  furnish  the  casing  pipe  and  ma- 
terial for  the  pump,"  and  the  plaintiff  was  "to  put  everything 
in  place  ready  for  pumping  and  assist  in  connecting  the 
pump,"  and  the  defendant  was  "to  render  what  assistance  is 
[was]  necessary  to  put  in  the  pipe;"  and  the  plaintiff  therein 
agreed  that  all  work  should  be  done  in  a  workmanlike  man- 
ner, and  the  hole  to  be  perpendicular,  and  to  dig  the  well 
to  such  a  depth  as  the  defendant  might  direct^  not  exceeding 
500  feet,  the  work  to  begin  May  15,  1900,  "and  be  pushed 
to  completion  with  all  possible  dispatch  and  without  any  un- 
necessary delay ;"  that  when  such  work  should  be  completed 
and  accepted  the  plaintiff  was  to  receive  $2.50  per  foot,  as  so 
provided,  and  the  plaintiff  therein  agreed  "to  place  case  and 
piping  and  make  all  connections  below  the  surface,"  and  for 
that  work  he  was  to  receive  from  the  defendant  $40  extra.  It 
also  appears  from  the  record  that  the  plaintiff  b^an  the  work 
of  drilling  the  well  May  15,  1900 ;  that  he  continued  such 
work,  as  agreed  in  the  contract,  until  November  1, 1900,  when 
the  hole  had  reached  the  depth  of  316  feet;  that  he  was  then 
informed  by  the  defendant  that  he  need  not  drill  any  deeper ; 
that  at  that  time  the  defendant  had  failed  "to  furnish  the 
teasing  pipe  and  material  for  the  pump,"  as  so  agreed ;  that 
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the  same  were  not  ordered  by  the  defendant  until  Novem- 
ber 6,  1900,  and  that  they  did  not  arrive  until  several  weeks 
afterwards.  On  May  8,  1901,  the  plaintiff  presented  to  the 
common  council  and  filed  with  the  city  clerk  his  verified 
claim  for  damages  occasioned  by  and  growing  out  of  the  loss^ 
of  time  of  himself,  team,  and  machinery,  and  for  certain  dis- 
bursements for  expenses  incurred  in  behalf  of  the  defend- 
pit,  occasioned  by  the  failure  of  the  defendant  to  comply  with 
the  contract  to  provide  and  furnish  the  pump  therein  men- 
tioned, and  by  unnecessarily  delaying  the  plaintiff  in  com- 
pleting his  contract,  to  his  great  damage;  and  also  in  order- 
ing and  requesting  the  plaintiff  to  leave  his  well-drilling  ma- 
chinery upon  the  ground  where  the  well  was  drilled,  and  for 
bidding  the  plaintiff  from  removing  the  same,  whereby  ho 
lost  the  use  of  such  machinery,  to  his  great  damage — all  of 
which  was  stated  to  the  common  council  in  an  itemized  bill 
duly  verified.  The  claim  was  not  acted  upon  by  the  common 
council  for  sixty  days,. and  december  2,  1901,  the  city  clerk 
notified  the  plaintiff  of  the  fact,  and  that  the  claim  had  been 
fully  disallowed,  and  thereupon  the  plaintiff  appealed  there- 
from to  the  circuit  court 

A  trial  being  had,  and  after  the  close  of  the  testimony  and 
during  the  closing  ailment  of  the  plaintiff's  counsel,  the 
court  interrupted  counsel,  and  held  that  there  was  no  evidence 
which  would  warrant  the  jury  in  finding  anything  against  the 
defendant,  and  thereupon  directed  a  verdict  in  favor  of  the 
defendant,  which  was  returned  accordingly.  From  the  judg- 
ment entered  thereon,  with  costs,  the  plaintiff  brings  this  ap- 
peal. 

For  the  appellant  there  was  a  brief  by  (7.  W.  Graves  and 
W.  8.  BurrougJhS,  -and  oral  argument  by  Mr,  Graves. 

H.  P.  Proctor,  for  the  respondent. 

Cassobat,  0.  J.  The  substance  of  the  contract  is  set  forth 
in  the  forgoing  statement    By  that  agreement  the  city  was- 
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^*to  furnish  the  casing  pipe  and  material  for  the  pump,"  and 
to  render  what  assistance  was  necessary  to  put  in  the  pipe. 
The  plaintiff  was  to  put  everything  in  place  ready  for  pump- 
ing and  assist  in  connecting  the  pumpt    The  woii  was  to  be 
eommenced  as  agreed,  "and  be  pushed  to  completion  with  all 
possible  dispatch  and  without  any  unnecessary  delay."     To 
complete  the  work  as  agreed,  it  was  absolutely  essential  that 
the  two  parties  should  co-operate.    It  was  impossible  for  the 
plaintiff  to  put  everything  in  place  ready  for  pumping  and 
assist  in  connecting  the  pump  so  long  as  the  defendant  failed 
to  furnish  the  casing  pipe  and  material  for  the  pump.     The 
evidence  certainly  tends  to  prove  that  the  defendant  failed  to 
so  furnish  such  casing  pipe  and  material  for  the  pump  for 
several  weeks,  if  not  months,  after  the  plaintiff  was  ready 
to  put  the  same  in  the  well.    If  such  evidence  is  true — ^and 
it  seems  to  be  undisputed — ^then  there  was  certainly  a  breach 
of  the  contract  on  the  part  of  the  defendant^  which  greatly 
delayed  performance  of  the  contract  on  the  part  of  the  plaint- 
iff.  John  O'Brien  L.  Co.  v.  Wilkinson,  117  Wis.  468,  471, 
94  N.  W.  337,  and  cases  there  cited.    That  such  breach  of 
the  contract  entitled  the  plaintiff  to  substantial  damages  there 
can  be  no  doubt.    Wood  v.  Schettler,  23  Wis.  501 ;  Salvo  v. 
Duncan,  49  Wis.  151,  4  N.  W.  1074;  Allen  v.  Murray,  87 
Wis.  41,  57  N.  W.  979;  3  Suth.  Dam.  (3d  ed.)  §  713;  Wells 
IK  Nat.  L.  Asso.  53  L.  R.  A.  48,  note.    The  measure  of  such 
damages  must  necessarily  depend  very  much  upon  the  evi- 
dence.   As  there  must  be  a  now  trial  and  the  evidence  may 
be  different,  we  have  purposely  refrained  from  considering 
such  measure  of  damages. 

By  the  CovH. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


J 
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Oeeman  Ameeican  Bank,  Respondent,  vs.  Powell,  Ap- 
pellant. 

March  26— April  19,  1904. 

Insolvency:  Jurisdiction:  Collateral  attack:  Fixing  day  for  hearing: 
Order:  Evidence:  Proof  of  notice:  Mandatory  statute, 

1.  If  lack  of  Jurisdiction  appears  on  the  face  of  the  record  in  in- 

solvency proceedings,  the  discharge  therein  may  be  attacked 
collaterally. 

2.  Proceedings  by  an  insolvent  debtor  under  ch.  179,  Stats.  1898, 

to  obtain  a  discharge  from  his  debts  are  strictly  adversary, 
and  creditors  whose  claims  are  to  be  barred  thereby  must  be 
made  parties  and  jurisdiction  of  them  obtained  in  the  manner 
provided  by  the  statute. 

3.  Under  sec.  4285,  Stats.  1898,  the  fixing  of  a  day  for  the  hearing, 

in  the  order  to  show  cause  why  a  discharge  In  insolvency 
should  not  be  granted.  Is  Jurisdictional. 

4.  Where,  in  the  written  order  on  file,  the  date  fixed  for  the  hear- 

ing is  left  blank,  a  recital  in  a  subsequent  order  that  the  court 
did  in  fact  fix  a  certain  day  as  the  time  for  the  hearing  suffi- 
ciently shows  that  the  day  was  properly  fixed. 

6.  The  written  order  on  file  Is  not  necessarily  the  decision  of  the 
court,  but  generally  is  merely  evidence  thereof,  the  announce- 
ment from  the  bench  being  the  order  in  fact 

^.  The  provision  of  sec.  4288,  Stats.  1898,  that  on  the  day  fixed  in 
the  order  to  show  cause  proof  shall  be  made  of  the  service  and 
publication  of  the  required  notices  "before  any  other  proceed- 
ing shall  be  had,"  is  mandatory  and  exclusive,  and  a  discharge 
granted  before  the  filing  of  such  proof  is  without  Jurisdiction 
and  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

This  is  an  action  upon  a  promissory  note  executed  by  the 
defendant  January  2,  1895,  the  action  having  been  com- 
menced July  15,  1897,  but  not  tried  until  May,  1903.  The 
defense  pleaded  was  a  discharge  of  the  defendant  under  the 
state  insolvency  law,  viz.,  ch.  179,  Stats.  1898,  which  dis- 
charge was  alleged  to  have  been  granted  September  30,  1897. 
Upon  the  trial  before  the  court  the  record  of  the  insolvency 
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proceedings  was  introduced  in  evidence,  and  it  appeared  from 
the  record  that  the  defendant  made  due  petition  for  a  dis- 
charge under  said  chapter  179,  which  petition  was  filed 
June  29,  1897;  that  the  circuit  court  upon  the  same  day 
signed  a  written  order  reciting  the  filing  of  the  petition  and 
ordering  all  creditors  to  show  cause  "on  the day  of  Sep- 
tember, 1897,"  why  an  assignment  of  the  property  of  the  in- 
solvent should  not  be  made  and  a  dischai^  granted  to  him ; 
that  on  the  30th  day  of  Septeriiber,  1897,  the  court  made  an- 
other written  order,  in  which  it  was  recited  that,  "the  above- 
entitled  matter  having  been  heard  by  the  circuit  court  of  La 
Crosse  county  on  the  14:th  day  of  September,  1897,  the  day 
fixed  in  said  order  to  show  cause,'*  it  was  ordered  that  said 
Powell  be  adjudged  an  insolvent,  and  that  one  James  R.  Hill 
be  appointed  assignee  of  his  estate,  and  that  an  assignment 
of  all  the  property  of  said  Powell  be  made  by  him  to  said 
Hill ;  that  in  pursuance  of  said  order  and  upon  the  same  day 
an  assignment  was  made  by  Powell  of  all  his  property  to  said 
Hill,  and  a  proper  certificate  was  also  made  by  the  assignee, 
and  that  a  discharge  of  all  his  debts  was  granted  by  the  court 
to  said  Powell  on  said  30th  day  of  September,  1897,  imder 
the  provisions  of  sec  4299,  Stats.  1898 ;  that  no  affidavits 
showing  the  publication  of  notice  to  creditors  were  on  file 
on  September  14th  or  on  September  30th,  nor  any  affidavits 
showing  the  mailing  of  notice  to  creditors ;  that  the  affidavit 
of  publication  in  the  West  Salem  Journal  of  said  notice  was 
not  in  fact  made  until  October  6,  1897 ;  that  the  affidavit  of 
publication  in  the  Wisconsin  State  Journal  was  never  signed 
by  any  person,  and  not  filed  imtil  October  6,  1897 ;  that  the 
affidavit  of  mailing  was  not  made  or  filed  until  October  6, 
1897.  An  affidavit  showing  proper  publication  in  the  Wis- 
consin State  Journal  was  filed  June  29,  1903. 

The  court  held  upon  this  record  that  no  valid  discharge 
was  shown,  and  judgment  was  entered  for  the  plaintiff  for 
the  amount  due  upon  the  note,  and  the  defendant  appeals 
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C,  L.  Hood,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  McConnell  & 
Schweizer,  and  oral  argument  by  C.  H.  Schweizer, 

WiNSLOW,  J.  The  plaintiff  attacks  the  discharge  in  in- 
solvency collaterally,  and  this  it  may  unquestionably  do  if 
the  lack  of  jurisdiction  appears  upon  the  face  of  the  record. 
O'Malley  v.  Fricke,  104  Wis.  280,  80  N.  W.  436.  The'ques- 
tion  is.  Does  it  so  appear  ?  The  plaintiff  claims  that  lack  of 
jurisdiction  appears  in  two  ways:  first,  because  the  written 
order  fixing  the  date  for  the  hearing  of  the  petition  and  for 
creditors  to  show  cause  contained  no  date  in  fact,  but  di- 
rected that  cause  be  shown  "on  the day  of  September, 

1897 ;"  and,  second,  because  the  record  shows  that  proof  of 
the  publication  and  mailing  of  the  required  notices  to  cred- 
itors was  not  filed  until  October  6,  1897,  being  six  days  after 
the  discharge  itself  was  granted. 

The  proceedings  by  an  insolvent  debtor  to  obtain  a  dis- 
charge under  ch.  179,  Stats.  1898,  are  strictly  adversary  pro- 

m  

ceedings,  as  much  so  in  fact  as  are  actions  at  law.  The  cred- 
itors whose  claims  are  to  be  barred  must  be  made  parties  to 
the  proceedings  and  jurisdiction  of  them  obtained  in  the 
way  laid  down  by  the  statute  or  their  rights  will  not  be  af- 
fected. This  is  self-evident  The  statute  (sec.  4285,  Stats. 
1898)  provides  that  upon  the  filing  of  the  insolvent's  peti- 
tion and  schedules  the  court  shall  make  an  order  requiring 
the  creditors  to  show  cause  why  a  discharge  should  not  be 
granted,  which  order  "shall  also  fix  a  day  in  the  same  or 
next  ensuing  term  for  tlie  hearing  thereof."  There  can  be 
no  question  but  that  the  fixing  of  the  day  is  jurisdictional. 
As  the  written  order  on  file  contains  a  blank  at  this  point, 
the  contention  is  that  it  is  conclusively  shown  that  no  day  was 
fixed.  But  the  written  order  is  not  necessarily  the  decision 
of  the  court,  but  generally  is  merely  evidence  thereof.  Tho 
announcement  from  the  bench  is  the  order  or  judgment  in 
Vol.  121  —  37 
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fact.    BaJrer  v.  Bal-er,  51  Wis.  538,  8  X.  W.  289 ;  Allen  r. 
Yoje,  114  Wis.  1,  89  X.  W.  924.    Had  the  clerk's  minute 
been  introduced,  and  had  it  appeared  therefrom  that  the  court 
announced  from  the  bench  that  the  matter  would  be  heard  on 
the  14th  of  September,  the  statute  would  unquestionably  liave 
l>een   satisfied,   notwithstiinding  the  hiatus  in   tlie  written 
order.     The  minutes  were  not  introduced,  but  the  order  of 
September  30th  following  was  introduced,  in  which   is   a 
definite  recital  over  the  signature  of  the  court  that  the  14th 
day  of  September  was  the  day  fixed  for  the  hearing  of  the 
order  to  show  cause.    This  is  certainly  some  evidence  that  the 
day  was  pro]^)erly  fixed.     It  does  not  conflict  with  the  written 
order,  but  simply  supplies  a  blank  which  was  evidently  left 
in  the  written  order  by  obvious  mistake.    It  is  absurd  to  sup- 
pose that  the  court  made  an  order  for  hearing  and  deliberately 
fixed  no  date  for  that  hearing.     We  think,  therefore,  that  it 
sufficiently  appears  from  the  recital  in  the  order  of  Septeraljer 
oOtli  that  the  court  did  in  fact  fix  the  14tli  of  September  as 
the  time  of  hearing  of  the  petition,  notwithstanding  that  the 
date  was  not  inserted  in  the  written  order. 

Proceeding  to  the  next  question,  we  find  it  more  serious. 
Sec.  4288,  Stats.  1808,  provides  that  on  the  day  fixed  in  the 
order  to  show  cause  or  anv  subsequent  dav  that  the  court  mav 
appoint,  the  proofs  or  allegations  of  the  parties  shall  be  hoard 
by  the  court,  "but  before  any  other  'proceeding  shall  be  had 
proof  shall  be  made  of  the  senuce  and  publication  of  the  no- 
tices provided  for  in  the  preceding  sections."  The  preced- 
ing sections  i-equire  that  notice  of  the  order  to  show  cause 
aforesaid  shall  be  published  in  a  newspaper  at  the  seat  of 
government  and  in  a  newspajx^r  published  in  the  county 
where  the  application  was  nuide,  and  that  a  copy  shall  be 
sen-ed  personally  or  by  mail  on  each  creditor.  The  record 
shows  that  none  of  the  proofs  of  publication  or  mailing  were 
filed  until  October  6,  1897,  and  tliat  the  order  of  discharge 
was  gi-anted  September  30,  1897.   We  regard  this  as  fatal  to 
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tlie  jurisdiction  of  the  court.  It  cannot  be  treated  as  a  mere 
irregularity.  "Before  any  other  proceeding  shall  be  had'' 
are  the  words  of  the  statute.  They  are  mandatory  and  ex- 
clusive, if  words  ever  were  mandatory  or  exclusive.  Until 
the  proofs  are  filed  there  is  no  power  given  to  the  court  to 
take  a  step.  It  is  futile  to  question  the  wisdom  or  reason- 
ableness of  the  legislative  will.  It  was  within  the  power  of 
the  legislature  to  make  such  a  provision,  and  the  courts  must 
respect  it.  It  necessarily  follows  that  the  defect  could  not 
be  cured  by  filing  proofs  at  a  later  day. 
By  the  Court. — Judgment  affirmed. 


Davis  and  another.  Respondents,  vs.  La  Crosse  Hospital 

Association,  Apix?llant, 

March  26— April  19,  JOOJ,. 

Building  contract:  Waiver  of  lien:  Payment  for  "extras:"  Condition 
precedent:  Wait^er  of  prior  valuation:  Allotvance  of  additional 
time:  ArchitecVs  certificale:  Liquidated  damages, 

1.  The  right  to  a  mechanic's  lien  may  be  waived  by  an  agreement 

not  to  exercise  it;  but  if  the  contract  is  ambiguous  on  the 
question  the  doubt  win  be  resolved  against  the  waiver. 

2.  A  contract  providing  for  delivery  of  the  completed  building  to 

the  owner  "free  from  all  claims,  liens,  and  charges,"  and  for 
final  payment  when  the  architect  should  be  satisfied  that  the 
building  was  in  fact  free  from  liens,  is  held  to  refer  only  to 
liens  of  those  claiming  through  or  under  the  contractor,  and 
not  to  be  a  waiver  of  his  own  right  to  a  Hen. 

3.  A  stipulation  in  a  building  contract  to  the  effect  that,  unless  the 

value  of  additions  to  or  deductions  from  the  contract  work 
shall  first  have  been  agreed  upon  and  indorsed  upon  the  con- 
tract, the  difference  in  value,  whether  In  favor  of  the  con- 
tractor or  of  the  owner,  shall  be  deemed  forfeited,  should  not 
be  held  to  have  been  waived — at  least  in  respect  to  trifling 
changes — by  the  mere  failure  to  agree  upon  and  indorse  their 
value.  It  should  be  held  waived  in  such  case  only  upon  clear 
and  satisfactory  evidence  showing  that  to  have  been  the  .in- 
tention of  the  parties  or  Ehov;ing  an  estoppel  in  pais. 
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4.  A  contract  provided  In  effect  that  no  additional  time  should  be 
allowed  for  the  completion  of  the  building  on  account  of  de- 
lays arising  from  certain  specified  causes  unless  at  the  time 
of  such  delay  written  notice  should  be  given  to  the  architect 
and  he  should  then  make  the  allowance.  Held,  that  where  no 
notice  of  claim  for  additional  time  was  made  under  that  pro- 
vision, the  architect  had  no  right  to  consider  such  delays  in 
determining  whether  or  not  the  work  could  reasonably  have 
been  completed  at  the  stipulated  time. 

6.  A  contract  for  the  building  of  a  hospital  for  $24,660  provided 
that  the  contractor  should  pay  $20  for  each  day  the  work  re- 
mained uncompleted  after  a  time  fixed.  The  character  of  the 
building  being  such  that  the  actual  damages  resulting  from 
such  a  delay,  or  the  rental  value  of  the  building,  would  be 
very  difficult  of  ascertainment,  and  the  amount  stipulated  not 
being  largely,  if  at  all,  in  excess  of  a  fair  interest  on  the  in- 
vestment, it  is  held  that  the  provision  was  one  for  liquidated 
damages  and  not  for  a  penalty. 

6.  The  delay  for  which,  in  such  a  case,  the  stipulated  sum  per  day 
is  payable  refers  to  working  days  only. 

Appeal,  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fruit,  Circuit  Judge.    Reversed, 

Action  to  enforce  a  mechanic's  and  materialman's  lien  for 
a  balance  of  $660  alleged  to  be  due  on  contract,  and  for  the 
value  of  some  extra  work  done  and  material  furnished.  Facts 
were  alleged  entitling  plaintiffs  to  the  relief  prayed  for.  The 
answer  admitted  that  there  was  an  unpaid  balance  of  $600, 
but  denied  all  the  allegations  upon  which  the  liability  for 
extra  work  was  predicated,  and  alleged  that  the  contract  ex- 
pressly provided  that  no  addition  to  the  work  therein  speci- 
fied should  be  made  a  liability  against  the  proprietor  without 
the  additional  amoimt  to  be  paid  therefor  being  first  deter- 
mined in  a  particular  manner  described  and  indorsed  in  writ- 
ing by  both  parties  upon  the  contract ;  that  without  such  de- 
termination and  indorsement  the  difference  in  the  expense, 
wliethcr  in  favor  of  the  proprietor  or  the  builder,  should  be 
forfeited.  It  was  further  alleged  that  there  was  no  such  de- 
tornnnation  and  indorsement  as  to  any  of  the  allied  extra 


19]  JANUAKY  TERM,  1904.  681 

Davis  V.  La  Crosse  Hospital  Asso.  121  Wis.  579. 

work.  Defendant  further  counterclaimed  for  damages  at  a 
stipulated  rate,  making  $2,640.  The  contract  provided  for 
the  completion  and  delivery  of  the  building  to  the  proprietor, 
free  of  all  liens,  claims,  and  charges,  by  November  1,  1900; 
or  the  payment  as  liquidated  damages  of  $20  per  day  for 
each  day  such  completion  and  delivery  should  be  delayed, 
upon  condition,  however,  of  the  architect,  G.  L.  Harvey,  cer- 
tifying that  such  completion  could  have  been  reasonably  ac- 
complished by  the  time  named.  It  was  agreed  time  should 
be  deemed  the  essence  of  the  contract.  The  architect  cer- 
tified in  writing  that  the  building^  could  reasonably  have  been 
completed  within  the  time  stipulated  in  the  contract,  where- 
as it  was  not  completed  and  delivered  to  defendant  until 
April  25,  1901. 

To  that,  reply  was  made  denying  the  material  allegations 
and  alleging  that  if  the  architect  made  any  certificate  under 
the  provisions  of  the  contract  referred  to,  to  the  effect  alleged, 
it  was  made  dishonestly  through  collusion  with  defendant. 
Reply  vras  further  made  that  the  provisions  of  the  contract 
relied  on  by  the  defendant  were  waived  by  the  parties. 

The  contract  price  for  the  building  was  $24,660.  The 
contract  contained  the  provisions  set  forth  in  the  defendant's 
answer,  and  the  architect  made  the  certificate  therein  alleged.. 
The  evidence  was  to  the  effect  that  the  building  was  not  com- 
pleted till  long  after  the  stipulated  time,  and  not  earlier  than 
April  1,  1901 ;  that  some  work  waa  done  and  material  fur- 
nished not  strictly  required  by  the  contract,  and  that  no  at- 
tention was  paid  to  the  provision  of  the  contract  in  that  re-  , 
gard.  There  was  conflicting  evidence  in  respect  to  the  ques- 
tion of  whether  the  plaintiffs  were  delayed  in  the  performance 
of  their  work  by  conditions  for  which  defendant  was  re- 
sponsible; and  that  the  architect,  in  making  his  certificate, 
did  not  take  into  consideration  such  delays.  The  contract 
contained  this  provision  on  that  subject,  in  close  connection 
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with  one  in  regard  to  the  liability  of  the  bnilder  to  pay  $20 
per  day  as  liquidated  damages  upon  the  contingencies  before 
mentioned : 

'^If  said  work  shall  be  delayed  by  frost  or  inclement 
weather  or  by  general  strikes  of  workmen  causing  delay  to 
said  party  of  the  second  part,  or  in  case  alterations  or  addi- 
tions requiring  additional  time  shall  have  been  executed  as 
aforesaid,  or  in  case  delay  be  caused  to  said  i)arty  of  the  sec- 
ond part  by  other  contractors  upon  said  building,  provided 
written  notice  is  given  to  such  architect  at  the  time  of  such 
delay,  an  allowance  for  the  same  as  det43rmined  by  said  archi- 
tect shall  be  added  to  the  time  stipulated  for  tlie  completion 
of  said  work." 

No  claim  for  additional  time  to  complete  the  building  was 
made  under  that  provision.  The  court  found  for  the  plaint- 
iffs  upon  all  the  issues  except  as  to  the  claim  for  extra  work 
in  excess  of  $38.30.  It  was  held  that  the  architect,  in  mak- 
ing the  certificate,  by  reason  of  his  failure  to  consider  the 
causes  which  delayed  plaintiiTs  and  interfered  wnth  their 
completion  of  the  building  by  the  time  stipulated  in  the  con- 
tract, acted  arbitrarily  and  fraudulently,  and  that  therefore 
such  certificate  was  not  binding  upon  the  plaintiffs.  Judg- 
ment w^s  ordered  in  their  favor  according  to  the  prayer  of 
the  complaint,  except  that  the  amount  allowed  for  extras  was 
limited  to  $38.30.    Judgment  was  so  rendered. 

For  the  appellant  there  was  a  brief  by  McConnell  & 
Schweizer,  and  oral  argument  by  C.  H.  Schweizer. 

For  the  respondents  there  was  a  brief  by  Miller  &  Wolfe, 
and  oral  argument  by  W.  F,  Wolfe. 

Marshall,,  J.  Whether  the  judgment  should  be  affirmed 
pr  not  depends  upon  the  solution  of  three  plain  propositions: 
First,  did  the  stipulation  in  the  contract,  to  deliver  the  build- 
ing free  of  all  claims,  liens,  and  charges,  preclude  respond- 
ents from  filing  a  lien  to  enforce  payment  of  any  sum  they 
might  be  compelled  to  recover  of  appellant  by  action  ?    Sec- 
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ond,  was  the  court  warranted  in  holding  that  the  provision 
of  the  contract  as  to  forfeiture  of  claims  for  extra  work  was 
waived?  Third,  was  the  court  warranted  in  ignoring  the 
architect's  certificate  as  regards  whether  the  building  could 
reasonably  have  been  completed  by  the  time  stipulated  in  the 
contract  ?    We  will  consider  each  of  such  propositions. 

1.  A  builder  may  waive  his  right  to  the  lien  remedy  given 
by  statute,  and  does  so  by  agreeing  not  to  exercise  such  right. 
Seeman  v.  Biemann,  108  Wis.  365,  84  X.  W.  490.  Such  an 
agreement  may  be  made  by  an  express  stipulation  not  to  file 
a  lien  {Fidelity  Mut,  L.  Asso,  v.  Jackson,  163  Pa.  St.  208, 
29  Atl.  883;  Schroeder  v.  GaJlcund,  134  Pa.  St.  277,  19  Ati. 
632;  Benedict  v.  Hood,  134  Pa.  St.  289,  19  Atl.  635;  Ball- 
man  v.  Heron,  160  Pa.  St  377,  28  Atl.  914) ;  or  by  agree- 
ment in  form  that  no  lien  shall  be  filed  on  the  building  under 
the  lien  laws  of  the  state  (Seeman  v,  Biemann,  supra) ;  or 
by  an  agreement  tliat  the  builder  "will  not  suffer  or  permit 
a  lien  to  be  filed"  (Scheid  v.  Bapp,  121  Pa-  St  593,  15  AtL 
652)  ;  or  by  the  giving  of  a  bond  by  the  builder  that  no  lien 
shall  be  filed  on  the  building  (Pinning  v.  Skipper,  71  Md. 
347,  18  Atl.  659)  ;  or  in  any  other  way  clearly  showing  such 
to  be  the  intention  of  the  parties.  But  where  the  terms  of  a 
contract  are  ambiguous  on  the  question,  the  doubt  should  be 
resolved  against  the  waiver,  since  it  should  be  presumed,  in 
the  absence  of  clear  evidence  to  the  contrary,  that  one  has 
not  disabled  himself  from  the  use  of  so  valuable  a  privilege 
as  that  given  by  statute  for  the  enforcement  of  a  builder's 
rights  in  the  circumstances  involved  in  such  a  case  as  this. 
The  stipulation  here  was  for  the  delivery  of  the  building, 
"free  from  all  claims,  liens,  and  charges"  on  or  before  No- 
vember  1,  1900,  etc.  Payment  of  the  contract  price  was 
agreed  to  be  on  monthly  estimates  made  by  the  architect, 
less  fifteen  per  cent,  which  resented  amount  it  was  stipulated 
should  be  paid  when  the  contract  was  completed  and  the 
architect  satisfied  that  the  building  was  in  fact  free  from  all 


584  SUPREME  COURT  OF  WISCONSIN.      [Apb. 

Davis  V.  La  Crosse  Hospital  Asso.  121  Wis.  579. 

liens.  Now  it  seems  quite  plain  that  the  liens  referred  to  in 
the  last  clause  mentioned  are  the  same  as  those  referred  to  in 
the  other  clause.  If  so,  it  is  obvious  that  the  claims  and  liens 
in  question  are  of  a  special  class.  It  would  be  absurd  to  pro- 
vide that  a  contractor  shall  be  paid  the  amount  due  him  for 
constructing  a  building  upon  satisfactory  proof  being  made 
that  he  has  no  lien ;  while  a  provision  that  payment  will  be 
made  upon  such  proof  being  made  as  regards  those  claiming 
under  him  would  be  reasonable,  and  is  the  common  form  of 
agreement  Our  construction  of  the  language  of  the  contract 
is  that  it  called  for  a  delivery  of  the  building  free  from  any 
lien  or  claim  for  a  lien  through  or  under  the  builder.  It 
could  not  reasonably  have  had  reference  to  any  lien  filed  by 
the  builder,  because  the  contract  contemplated  the  probable 
lapse  of  time  for  making  the  last  payment,  after  the  comple- 
tion of  the  building, — time  suiScient  to  enable  the  architect 
to  determine  whether  there  were  any  liens,  claims,  or  charges 
thereon.  It  was  contemplated  that  there  would  be  nothing 
due  him  till  the  happening  of  conditions  precedent^  which 
might  not  occur  till  after  the  day  of  delivery.  Such  was  the 
case.  The  building  was  delivered  before  respondents  had 
any  cause  of  action  against  appellant.  There  was  no  lien  on 
file  at  the  time  of  the  delivery,  nor  for  some  time  thereafter, 
nor  was  there,  so  far  as  appears,  any  claim  that  might  ripen 
into  a  lien,  except  that  of  respondents.  It  is  considered  that 
it  was  not  intended  by  the  parties  to  the  contract  that  re- 
spondents should  not  have  the  statutory  lien  remedy  to  en- 
able them  to  collect  any  sum  that  might  be  in  the  end  due 
them,  and  payment  of  which  they  might  be  compelled  te  en- 
force by  action. 

2.  In  support  of  the  court's  ruling  that  the  provision  of 
the  contract  in  regard  to  forfeiting  claims  for  additions  to 
the  contract  work  and  material,  was  waived,  counsel  for  re- 
spondents suggest  that  such  a  provision  can  be  waived,  and 
cite  Bannister  v.  Patty's  Ex'rs,  35  Wis.  215.    True,  such  a 
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provision  can  be  waived ;  but  that  does  not  warrant  holding, 
whenever  a  thing  is  done  under  a  contract  for  which,  by  the 
terms  thereof,  additional  compensation  is  dependent  upon  a 
certain  specified  condition  being  complied  with,  that  such 
condition  was  waived  as  a  matter  of  course  because  no  notice 
was  taken  thereof.  Such  a  method  of  dealing  with  a  con- 
tract would  result  in  sanctioning  the  very  looseness,  and  sug^ 
gest  and  give  countenance  to  the  very  class  of  controversies, 
such  provisions  are  designed  to  prevent.  There  would  be, 
then,  little  or  no  use  of  making  a  written  contract  at  all,  con- 
taining such  guards,  because  if  one  were  made  the  court,  upon 
a  controversy  thereunder  occurring,  would  look  to  what  was 
in  fact  done  and  test  the  contract  by  that  instead  of  testing 
what  was  done  by  the  contract  in  determining  the  legal  rights 
of  the  parties.  There  is,  at  times,  rather  too  much  of  a  ten- 
dency to  do  that,  the  court  acting  as  a  mere  arbitrator  in- 
stead of  judicially  giving  to  each  party  his  legal  rights.  Par- 
ties must  be  left  to  make  their  own  contracts,  and  without 
any  protection  from  improvident  provisions  embodied  there- 
in, in  the  absence  of  clear  evidence  of  a  modification  or  some 
relievable  fraud  or  mistake.  A  contract  once  made  can  be 
subsequently  varied  by  the  parties  thereto,  and  by  i>arol,  but 
a  mere  breach  of  contract,  or  failure  to  comply  with  the  pro- 
visions therein  upon  which  certain  advantages  are  made  to 
depend,  should  not  be  deemed  a  waiver  of  those  parts  of  the 
agreement  which  would  otherwise  condemn  the  party  guilty 
of  the  breach  to  damages,  or  condemn  the  party  failing  to  pei> 
form  such  agreement  to  lose  the  advantages  just  as  the  con- 
tract provides.  In  the  circumstances  before  us,  a  provision 
should  not  be  deemed  waived  in  the  absence  of  clear  and  sat- 
isfactory evidence  showing  such  to  have  been  the  intention  of 
the  parties,  or  showing  an  estoppel  in  pais.  Certainly,  the 
mere  failure  to  do  the  very  thing  which  the  parties  stipulated 
should  work  a  forfeiture,  is  not  sufficient  Otherwise  the 
rule  would  be  that,  instead  of  a  provision  in  a  contract  work- 
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ing  a  forfeiture  under  the  circumstances  therein  prescribed^ 
tlie  doing  of  the  thing  which  was  stipulated  should  work  a 
forfeiture  would  always  be  held  not  to  do  so,  but  to  waive 
^he  conditions  of  the  contract  in  tliat  regard.,.yif,  under  a 
contract  containing  such  a  provision,  a  builder  were  requested 
to  and  did  perform  extra  work  of  such  magnitude  that  the 
idea  that  it  was  intended  he  should  have  no  additional  pay 
therefor  would  appear  highly  unreasonable  or  absurd,  a  court 
might,  nothing  appearing  to  the  contrary,  conclude  that  there 
was  a  mutual  intention  to  waive  such  provision.  But  such  is 
not  the  case  here.  The  written  contract  on  its  face  contem- 
plated that  additions  and  deductions  from  the  contract  work 
might  occur  from  time  to  time  during  the  progress  of  the 
building.  An  express  stipulation  on  the  subject  was  inserted 
therein,  with  the  one  to  the  effect  that,  unless  tlie  value  of 
additions  or  deductions  should  be  determined  and  the  ad- 
vantage as  to  cost  of  the  building  for  the  one  side  or  the  other 
l>e  noted  on  the  contract,  the  same  should  be  deemed  forfeited. 
The  agreement  was  eminently  fair.  If  the  price  of  the  build- 
ing was  lessened  by  the  change,  the  understanding  was  just 
as  express  that  no  advantage  to  the  proprietor  should  accrue 
thereby  in  the  absence  of  the  agreed  evidence  indorsed  upon 
the  contract,  as  was  the  understanding  with  reference  to  loss 
of  advantages  by  the  builder.  Tlie  provision  in  that  regard 
was  a  very  wise  one,  and  should  be  viewed  favorably  by  the 
court  rather  than  set  aside  upon  a  trifling  pretext  Abbott  r. 
Gatch,  13  Md.  314.  The  idea  of  the  parties  was,  plainly, 
that  trifling  changes  might  occur  in  the  design  of  the  build- 
ing during  the  progress  of  its  erection,  and  that  the  proprietor 
should  be  free  to  order  them  made  without  thought  of  how 
the  same  would  affect  the  cost  of  the  structure,  unless  a  claim 
should  be  made  therefor  seasonably,  the  effect  upon  the  con- 
tract price  of  the  building  be  determined  in  the  manner 
agreed  upon,  and  the  fact  in  that  regard  be  indorsed  there- 
on. The  changes  for  which  the  $38.30  were  allowed  by  the 
court  were  clearly  within  that  provision. 
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Our  conclusion  is  that  the  evidence  comes  far  short  of 
showing  any  intention  to  waive  the  provision  that  additional 
compensation  for  additional  expense  in  constructing  the 
building,  caused  by  variances  in  the  character  of  the  struct- 
ure from  the  specifications  of  the  contract,  should  depend 
upon  the  matter  being  treated  as  therein  indicated.  Such 
treatment  was  made  a  condition  precedent  to  the  recovery  for 
extras,  and  should  be  enforced  the  same  as  any  such  condi- 
tion. O'Keefe  v.  SL  Francis's  Church,  59  Conn.  551,  22  Atl. 
325 ;  BaHlett  v.  Stanchfield,  148  Mass.  394,  19  N.  E.  549. 

3.  Much  of  what  has  been  said  on  the  second  proposition 
applies  to  the  third.  The  court  found  that  the  architect  acted 
arbitrarily  to  the  extent  of  perpetratimg  a  fraud  on  respond- 
ents, because  he  did  not  consider  the  conditions  which  caused 
the  delay  in  the  completion  of  the  building,  in  making  the 
certificate.  He  followed,  however,  the  terms  of  the  contract. 
That  in  eifect  expressly  provided  that  no  claims  for  extra 
time  to  complete  the  structure  should  be  allowed  on  account 
of  any  of  the  hindrances  which  respondents  insisted  in  fact 
delaved  them,  unless  at  the  time  of  such  hindrances  written 
notice  should  be  given  to  the  architect  and  he  should  then 
pass  upon  the  same,  making  an  allowance  for  additional  time 
on  account  thereof,  l^o  such  notice  was  given  or  allowance 
made.  Hence  the  architect,  when  he  came  to  make  the  cer- 
tificate, had  no  right  to  consider  any  such  interference.  The 
learned  court  disregarded  the  certificate  because  he  complied 
with  the  contract  in  making  it.  If  he  had  not  done  so,  it 
would  have  been  the  duty  of  the  court  to  disregard  the  cer- 
tificate in  favor  of  the  appellant.  We  are  unable  to  see  in 
the  evidence  or  in  the  reasons  assigned  by  counsel  for  re- 
spondents, any  justification  for  holding  that  the  certificate 
was  other  than  just  what  the  contract  contemplated  should 
be  made  under  the  circumstances. 

A  provision  of  the  kind  under  consideration  must  not  be 
set  aside  because  it  seems  harsh.  Parties  have  a  perfect  right 
to  make  harsh  provisions  in  their  contracts  if  they  see  fit- 
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If  they  do,  courts  should  not  sit  to  revise  them.  Their  duty 
is  to  enforce  contracts  as  they  find  them,  regardless  of  conse- 
quences, when  no  invalidity  is  involved  nor  public  policy  vio- 
lated, and  no  mutual  mistake  or  fraud,  nor  clear  evidence  of 
modification. 

Stipulations  of  the  kind  under  consideration  are  uniformly 
enforced,  there  being  no  clear  evidence  of  fraud  or  wrong 
equivalent  thereto,  or  mutual  mistake  in  the  execution,  or 
clear  case  of  waiver.  Baaseii  v,  Baehr,  7  Wis.  516 ;  Hudson 
V.  McCartney,  33  Wis.  331 ;  Wendt  v,  Vogel  87  Wis.  462, 
58  ISr.  W.  764;  Forster  L.  Co.  v.  Atkinson,  94  Wis.  678,  69 
N.  W.  347;  Boden  v.  Maher,  95  Wis.  65,  69  N.  W.  980; 
John  Pritzlaff  II,  Co.  v.  Berglioefer,  103  Wis.  359,  79  K  W. 
564;  Coorsen  v.  Ziehl,  103  Wis.  381,  79  IST.  W.  ^Q2\  Ashland 
L„  S.  &  C.  Co.  V.  Shores,  105  Wis.  122,  81  N.  W.  136. 

From  the  foregoing  it  will  be  seen  that  the  trial  court 
should  have  determined  the  damages  sustained  by  the  re- 
spondents' breach  of  contract  in  not  finishing  the  building  on 
time.  The  claims  for  damages  were:  .first,  the  stipulated 
damages  of  $20  per  day ;  second,  expenses  of  a  superintend- 
ent during  the  period  of  delay ;  third,  damages  caused  by  in- 
jury to  the  building  itself  by  reason  of  work  being  done  dur- 
ing the  winter  season  which  was  intended  to  be  done  in  warm 
weather.  It  is  considered  that  all  elements  of  damages  sug- 
gested, which  would  be  recoverable  under  any  circumstances, 
fall  within  those  intended  to  be  compensated  for  by  the  stip- 
ulated damages  of  $20  per  day,  if  the  contract  provision  in 
that  regard  is  to  be  taken  literally,  and  we  think  it  is. 

Of  course,  whether  a  provision  in  a  contract  for  liquidated 
damages  is  to  be  enforced  literally  is  to  be  determined  by  the 
intention  of  the  parties  to  be  read  out  of  the  language  used 
by  them,  in  the  light  of  all  the  circumstances  and  some  arbi- 
trary judicial  rules  well  established  for  that  purpose.  Such 
rules  are  peculiar.  They  are  not  very  philosophical,  nor  con- 
sistent with  legal  principles  generally,  but  nevertheless  are 
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SO  well  established  that  they  are  presumed  to  form  a  part  of 
every  contract  to  which  they  are  applicable,  because  the  par- 
ties thereto  are  presumed  to  have  had  them  in  contemplation 
in  making  their  agreement  The  following  cases  discuss  the 
rules  at  considerable  length :  Seeman  v.  Biemann,  108  Wis. 
365,  84  N.  W.  490 ;  J,  G.  Wagner  Co.  v.  Cawker,  112  Wis. 
532,  88  J?".  W.  599.  The  peculiarity  mentioned  is  well  illus- 
trated by  the  text  in  3  Parsons,  Contracts,  at  page  156,  often 
quoted  without  substantial  variance  from  the  original,  as  was 
done  in  Ben^inkott  v.  Traphagerij  39  Wis.  219,  and  Seeman 
V.  Biemanii,  108  Wis.  374,  84  N.  W.  493 : 

"Parties  may  contract  for  stipulated  damages  at  their 
pleasure,  but  such  damages  only  as  the  law  says  are  liqui- 
dated according  to  the  artificial  rules  which  have  been 
adopted  to  justify  courts  in  saying  what  the  parties  intended 
are  in  fact  to  be  regarded  as  such  damages." 

One  of  the  most  familiar  tests  for  determining  whether  it 
should  be  held,  in  such  a  contract  as  the  one  in  question, 
that  the  parties  intended  their  language  to  be  taken  literally, 
is  whether  the  actual  damages,  reasonably  to  be  anticipated 
from  the  standpoint  of  the  parties  at  the  inception  of  their 
contract  as  the  probable  result  of  a  breach  of  it,  bear  some 
fair  relation  to  the  amount  of  the  damages  stipulated  for. 
If  the  latter  is  so  large  that  the  former  cannot  reasonably  be 
said  to  have  formed  any  fair  basis  for  it,  then  the  inclination 
is  to  hold  that  the  stipulated  damages,  so  called,  are  but  a 
penalty,  and  that  the  actual  damages  suffered  are  the  only 
recoverable  loss.  Another  of  the  most  common  tests  is 
whether  the  character  of  the  property  is  such  as  to  render 
the  actual  damages  caused  by  a  breach  of  the  contract  very 
difficult  if  not  impossible  of  ascertainment  with  any  reason- 
able degree  of  certainty.  Both  of  those  tests  indicate  clearly 
in  this  case  that  the  parties  intended  the  language  fixing  the 
damages  for  delay  at  $20  per  day  to  be  enforced  literally. 
The  character  of  the  building  was  such  that  it  was  very  diffi- 
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cult  for  any  one  to  say  with  any  reasonable  degree  of  definite- 
ness  what  the  rental  value  would  be.  Again,  the  damages 
stipulated  for  were  not  largely,  if  at  all,  in  excess  of  a  fair 
interest  upon  the  investment  in  the  building,  when  taxes,  in- 
surance, and  repairs  were  taken  into  consideration.  Other 
tests  that  might  be  mentioned  in  detennining  the  question 
under  consideration  point  the  same  way  as  those  above  sug- 
gested. 

From  the  foregoing  we  cannot  see  any  escape  from  the  con- 
clusion that  appellant  is  entitled  to  a  judgment  for  the  stipu- 
lated damages  of  $20  per  day  for  ninety-two  days,  less  $GGO 
unpaid  upon  the  contract,  making  $1,180,  and  is  entitled  to 
interest  thereon  from  February  12,  1901.  If  that  seems 
harsh,  the  parties  suffering  the  burden  have  but  to  reflect  that 
it  is  but  the  result  of  enforcing  the  contract  just  as  they  made 
it,  and  the  law  which  acts  upon  them  with  seeming  harshness 
one  day  is  the  same  law  they  may  invoke  in  their  favor  upon 
some  other  occasion.  Our  construction  of  the  contract  is  that 
the  delay  for  w^hich  respondents  bound  themselves  to  pay 
damages  at  $20  per  day  refers  to  working  days  only.  The 
period  of  delay  was  not  found  by  the  court.  We  do  not  feel 
warranted  in  finding  that  it  amounted  to  more  than  ninety- 
two  davs. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  render  judgment 
in  favor  of  the  defendant  for  $1,180,  with  interest  thereon 
from  Febniarv  12,  1901,  and  with  costs  as  the  same  mav  be 
taxed  and  allowed  according  to  law. 
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MooBE,  Respondent,  vs.  Dickson  and  others,  Api^ellants.- 

March  26— April  19,  190^. 

Partnership:  Who  are  members:  Signature  of  articles:  Intent:  Court 

and  jury:  Costs:  Printed  case  on  appeal, 

1.  In  an  action  to  charge  as  partners  persons  whose  signatures  ap- 

peared in  a  book  in  which  had  been  pasted  the  articles  of  co- 
partnership of  a  Farmers'  Union — some  of  the  signatures  being 
upon  sheets  inserted  by  pasting  and  some  upon  the  pages  of 
the  book  itself — the  evidence  (discussed  in  the  opinion)  is 
held  sufficient  as  to  the  signatures  on  two  of  the  pasted  sheets, 
and  also  as  to  those  in  the  book  itself,  to  sustain  a  verdict  to 
the  effect  that  at  all  times  when  such  signatures  were  being 
made  the  articles  of  partnership  were  annexed  to  such  sheets 
or  book,  and  that  the  signers  intended  to  subscribe  such  arti- 
cles. 

2.  As  to  another  of  such  pasted  sheets  the  evidence  is  held  insuffi- 

cient to  show  that  the  articles  were  annexed,  thereto  at  the 
several  times  when  the  signatures  on  it  were  made,  but  suffi- 
cient as  to  some  of  the  signers  thereon,  though  insufficient 
as  to  others,  to  warrant  the  inference  that  they  intended,  at' 
the  time  of  signing,  to  join  the  partnership. 
Z.  As  to  one  M.,  whose  name  appeared  on  a  small  slip  pasted  in  the 
book,  and  who  denied  that  he  ever  signed,  the  testimony  of 
another  defendant  whose  name  was  on  the  same  slip,  that  both 
he  and  M.  signed  at  the  same  time  with  the  declared  purpose 
of  becoming  parties  to  the  agreement,  is  held  sufficient,  to- 
gether with  some  evidence  of  the  authenticity  of  M.'s  signa- 
ture, to  take  to  the  jury  the  question  whether  he  signed  for 
the  purpose  of  joining  the  partnership. 

4.  A  Judgment  against  a  number  of  partners  was  appealed  from 

by  a  part  of  them  and  was  reversed.  Upon  a  second  trial  a 
new  Judgment  was  entered  against  all  the  defendants,  and  the 
costs  allowed  included  those  taxed  and  allowed  in  the  former 
judgment.  Some  of  the  former  appellants .  again  appealed. 
Held,  that  as  to  them,  at  least,  the  inclusion  of  such  costs  was 
not  error. 

5.  The  printed  case   herein  having  included,  in  violation  of  Su- 

preme Court  Rule  VIII,  considerable  testimony  relating  exclu- 
sively to  the  liability  of  nonappealing  defendants,  and  the 
judge's  charge  in  extenso,  to  which  no  exception  was  taken, 
and  there  being  a  large  part  of  it  pertaining  only  to  the  lia- 
bility of  nonprevailing  appellants,  taxation  of  the  expense  of 
printing  such  case  is  limited  to  about  one  third  thereof. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  J.  J.  Feuit,  Circuit  Judge.  Reversed  in  part,  af- 
firmed in  part. 

This  is  an  appeal  by  forty  of  the  defendants  from  judg- 
ment in  favor  of  the  plaintiff,  rendered  upon  a  second  trial 
of  the  same  action  considered  in  Moore  v.  May,  117  Wis. 
192,  94  N.  W.  45,  where  the  facts  are  quite  fully  stated. 
Upon  the  second  trial  the  court,  by  unexcepted  instructions, 
submitted  to  the  jury  the  question  whether  the  persons  whose 
signatures  appear  either  upon  the  sheets  of  paper  or  the 
pages  of  the  book  actually  subscribed  their  names  to  the  arti- 
cles of  copartnership  knowing  tliey  were  signing  some  kind 
of  a  contract  or  agreement  at  least;  or,  if  they  merely  signed 
loose  sheets  of  paper,  whether  tliey  did  so  with  the  intention 
that  they  were  signing  some  written  contract  whereby  they 
bound  themselves,  understanding  such  loose  sheets  were  to 
be  attached  to  the  contract ;  and  the  jury  found  a  general  ver- 
dict against  all  the  present  appellants.  Such  appellants,  hav- 
ing on  the  trial  moved  for.  the  direction  of  a  verdict  in  their 
favor  and  afterwards  moved  to  set  aside  the  verdict  and  for 
a  new  trial,  appeal  from  the  judgment  against  them. 

For  the  appellants  there  was  a  brief  by  Smith  &  Griffin, 
C,  W.  Graves,  and  Silbaugh  &  Bennett,  and  oral  argument 
by  C.  /.  Smith  and  Mr,  Graves. 

For  the  respondent  there  was  a  brief  by  C.  M.  Butt,  Jr., 
and  E,  C.  Uighee,  and  oral  argiunent  by  Mr.  Highee. 

Dodge,  J.  1.  The  only  question  raised  on  the  merits  is 
whether  error  was  committed  in  refusing  to  direct  a  verdict 
in  favor  of  the  appealing  defendants  and  in  refusing  to  set 
aside  that  rendered  in  favor  of  the  plaintiff.  This  depends, 
of  course,  on  whether  there  was  any  credible  evidence  tend- 
ing to  establish,  as  to  each  of  the  appellants  separately,  that 
he  affixed  his  signature  with  the  understanding  and  intent 
to  subscribe  the  articles  of  copartnership,  which,  it  is  claimed, 
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were  mechanically  attached  either  to  the  sheets  of  paper  or 
to  the  book  at  the  several  times  of  signing.  A  typical  con- 
tention^ common  to  nearly  all  of  the  appellants^  is  that^  upon 
attempting  to  purchase  goods  at  the  store  of  the  Farmers' 
ITnion^  they  were  informed  that  the  roles  required  non- 
members  to  pay  a  fee  of  $1  each  for  the  privilege  of  tradings 
and  the  manager  requested  them  to  write  their  names  on  a 
sheet  of  paper^  not  attached  to  any  contract,  for  the  mere  pur- 
pose of  preserving  a  list  of  those  who  had  so  acquired  that 
privilege.  In  view  of  the  very  great  number  of  persons  and 
lapse  of  time  between  the  transactions  and  the  testimony,  it 
is  not  surprising  that  there  is  much  confusion  and  irrecon- 
cilable conflict  in  the  evidence.  The  evidence  varies  as  to  the 
appellants  almost  with  their  number,  and  we  have  received 
very  little  assistance  from  the  briefs,  either  by  way  of  classi- 
fying such  appellants  or  collecting  the  evidence  relating  to 
each  of  them.  A  careful  examination  of  the  record  indicates 
certain  lines  of  classification.  It  appears  by  the  testimony 
of  Mr.  Butt,  who  was  the  counsel  and  presided  over  the  or- 
ganization of  this  so-called  copartnership,  that  he  drew  up 
and  had  printed  the  form  of  copartnership  articles  which  are 
now  pasted  in  this  book,  and  called  a  meeting  of  those  inter- 
ested ;  that,  as  a  result  of  the  conference  there  held,  certain 
alterations  were  made,  and  also  certain  additions  which  ex- 
tended beyond  the  limits  of  the  printed  paper,  one  line  there- 
of being  written  upon  the  top  line  of  the  first  page  of  a  sheet 
of  legal  cap,  and  that  thereupon,  inmiediately  following  this 
line,  on  the  same  sheet,  which  was  pinned  to  the  foot  of  the 
printed  form,  those  present  commenced  to  sign.  The  number 
who  then  signed  is  left  somewhat  indefinite,  but  includes, 
at  most,  but  two  or  three  of  the  appellants.  Clearly,  as  to 
them,  Mr.  Butt's  evidence,  if  believed  by  the  jury,  would 
justify  the  conclusion  that  they  affixed  their  signatures  in- 
tending to  subscribe  the  agreement.  The  contract,  with  the 
first  sheet  of  l^al  cap  pinned  to  it  as  above  described,  was 
Vou  121  —  38 
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ihem  tak^o.  to  the  store,  and  upon  it  appears  a.  oantinuation 
of  names  down  the  first  page^  over  tbe  end  and  down  the  seo- 
ond  page,  then  over  the  eonnecting  fold  down  the  third  page 
and  along  the  fourth  page>  all  in  due  sequenoe.    It  is  appar^ 
ent  that  the  first  and  second  sheets  pasted  into  the  book  are 
the  two  halves  of  a  double' sheet  of  legal  cap  originally  joined 
at  the  end.     Then  there  appears  pasted  in  the  bodk  by  its 
edge  a  third  half  sheet  of  legal  cap^  of  a  different  manufact- 
ure, with  signatures  covering  one  side  and  about  half  of  the 
other^  finishing  with  the  name  of  L<yuis  H.  Glenn,    At  thia 
stage  in  the  proceedings  Mr.  Butt  again  testifies  that,  some 
iZthB  after  tie  fostTigmng.  the  ^Z^  bro«gbt  U>  him 
the  original  contract^  with  these  three  half  sheets  of  legal  cap 
pinned  to  it  by  a  single  pin,  they  not  being  one  cm  the  end  of 
the  other,  but  the  three  sheets  together  janned  to  the  foot  of 
the  contract.    They  were  becoming  dilapidated,  and  he  took 
a  book — the  one  in  evidence — with  pi^es  larger  than  sheets 
of  l^gal  cap,  pasted  upcm  one  page  the  contract,  with  the  top 
line  of  the  first  sheet  of  paper  ccHistituting  the  last  line  of  the 
contract,  on  the  next  page  of  the  book  the  first  half  ahe^  of 
paper  by  its  edge,  so  that  both  sides  could  be  refeired  to,  then 
the  second  and  third  half  sheets  of  paper  in  the  same  way. 
These  are  designated,  the  contract  as  ^^Exhibit  1,"  the  first 
half  sheet  of  paper  as  ^^Exhibit  2,"  the  sec(Mid  as  'Exhibit  8,'' 
and  the  third  as  '^Exhibit  4,''  in  which  way  we  shall  refer  to 
them  hereafter.    The  papers  disclose  numerous  pin  marks 
at  the  ^ad  of  each,  where,  according  to  Mr.  Butt^  they  weie 
fastened.     The  manager  of  the  storey  who  toc&  the  several 
signatures,  is  dead,  and  his  testimony  could  not  be  had.    Mr. 
Butt  testifies  that  he  was  in  the  stoi^  frequently,  and  looked 
at  the  contract^  with  its  attached  sheets  of  paper,  in  order  to 
see  bow  generally  the  farmers  were  signing,  and  that  on  all 
occasions  every  sheet  which  he  saw  with  any  signatui^  was 
pinned  to  the  foot  of  the  contract    He  is,  however,  quite  in- 
definite as  to  how  many  sheets  he  thus  aaw^  and  the  difficult 
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point  of  classifieation  in  this  case  is  between  Exhibit  3,  the 
^second  lialf  of  the  original  full  sheet  of  legal  oap,  and  Ex- 
.hibit  4.  We  searoh  in  rain  for  enough  certainty  in  Mr. 
Butt's  tedtimonj  to  convince  us  that  he  at  any  time  attempted 
to  testify  that  with  any  generality  or  persi8ten(y  he  saw  Ex- 
hibit 4  with  signatures  upon  it  in  a  state  of  annexatioa  to 
the  contract.  We  are^  however,  satisfied  that  his  testimony, 
if  believed,  would  establish  a  very  persistent  if  not  uniform 
•custom  that  Exhibits  2  and  3  were,  during  t^e  period  that 
isignatures  were  made  on  them,  kept  so  annexed.  That  fact 
is  further  confirmed  by  the  testimony  of  one  Benson,  who 
was  himself  a  member,  havings  as  he  claimed,  insisted  that 
there  must  be  at  least  100  names  secured.  He  testifies  that 
he  was  present  at  the  original  organization,  and  made  close 
and  frequent  inspection  of  the  process  of  obtaining  signa- 
tures in  the  store  until  something  more  than  100  names  was 
reached;  he  says  up  to  ahnost  150  at  the  last  time  that  he 
made  such  inspection,  after  which  he  did  not  carefully  ex- 
iimine.  Now,  Exhibits  2  and  3  contain  about  125  names. 
Benson  is  uncertain  as  to  the  number  of  papers  which  were 
Attached  togetiier,  and  we  feel  unable  to  say  that  his  testi- 
mony eict^ods  beyond  those  first  two  sheets.  This  generality 
of  custom  to  keep  up  annexation  is  confirmed  to  some  extent 
by  the  testimony  of  one  or  two  other  witnesses,  but  does  not 
extend  beyond  Exhibits  2  and  3.  We  have  reached  the  con- 
clusion that  the  frequency  of  inspection  by  Hr.  Butt  and  Mr. 
Benson,  and  th^r  evident  attention  to  the  subject,  with  the 
fact  that  Exhibits  2  and  3  were  both  originally  attached  as 
one  whole  sheet,  is  such  that  the  jury  were  warranted  in  the 
inference  that  at  all  times  while  signatures  were  being  placed 
upon  those  two  exhibits  they  were  kept  attached  to  the  part- 
nership artidee.  If  attached  at  the  time  any  individual 
placed  his  signature  thereon,  we  think,  also,  the  jury  would 
be  justified  in  believing  that  he  signed  with  reference  to  such 
contract)  notwithstanding  his  own  testimony  to  the  contrary. 
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Another  classification  is  of  tliOBe  names^  about  eighty^ 
which  were  written  upon  the  pages  of  the  book  itseli  Mr. 
Butt  testifies  positively  that^  at  the  time  he  pasted  into  this 
book  the  printed  articles  of  copartnership  and  the  three  sheets 
of  signatures,  there  was  nothing  else  written  in  the  book.  An 
examination  of  the  method  of  attachment  of  the  contract  to 
the  book,  and  Mr.  Butfs  testimony  to  the  effect  that  it  is 
the  same  as  when  he  left  it,  would,  we  are  satisfied,  justify 
a  conclusion  by  the  jury  that  it  remained  as  he  placed  it  and 
had  never  been  removed ;  hence  that,  at  all  times  when  any 
signatures  were  written  upon  the  pages  of  the  book,  the  con- 
tract was  annexed  thereto  and  a  part  thereof;  which  fact  of 
itself,  though  by  no  means  conclusive,  would  constitute  some 
evidence  from  which  the  jury  might  have  concluded  that  a 
signer  observed  such  annexation  and  intended  to  subscribe  to 
the  contract. 

This  disposes  of  all  except  the  third  sheet — ^Exhibit  4.  As 
to  that  we  can  find  no  evidence  fairly  applicable,  except  that 
of  several  men  who  signed  their  names  upon  it,  to  the  effect 
that  when  they  did  so  it  was  attached,  although  the  several 
appellants  and  some  other  witnesses  testify  that  when  they 
signed  it  was  attached  to  nothing,  and  was  merely  a  loose 
sheet  lying  by  itself,  disconnected  from  other  papers.  The 
entire  possibility,  therefore,  that  all  such  testimony  may  be 
true  is  apparent.  It  may  have  been  annexed  when  one  per- 
son signed,  and  disconnected  when  another.  This  possibility 
is  rendered  almost  probability  by  the  appearance  of  the  paper 
itself,  showing  numerous  pin-holes  through  the  paper,  indi- 
cating that  it  had  been  attached  and  reattached  to  something 
many  times.  We  are  unable  to  discover  any  evidence  of  suffi- 
cient certainty  to  carry  to  the  jury  the  question  whether  that 
sheet  was  attached  to  the  contract  at  the  time  any  of  appel- 
lants' signatures  were  placed  thereon,  as  against  their  posi- 
tive testimony  that  wh^i  each  signed  it  the  contrary  was  the 
case.    Hence  as  to  such  of  the  appellants  whose  liability  must 
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rest  alone  upon  the  presence  of  their  signatures  upon  this 
sheet,  we  cannot  resist  the  conclusion  that  the  court  should 
have  directed  a  verdict  against  the  plaintiff. 

As  to  some  of  them  individually,  however,  there  is  fur- 
ther evidence,  which,  while  not  conclusive,  would,  we  think, 
suffice  to  warrant  the  jury  in  believing  that  they  did  sign  in- 
tending thereby  to  join  this  partnership.  One  class  of  such 
testimony,  applicable  to  all  but  two  of  them,  is  that  they  at- 
tended one  or  more  meetings  of  the  members  of  the  partner- 
ship. Testimony  was  given  in  several  instances  to  explain 
away  the  effect  of  this  attendance,  tending  to  show  it  to  have 
been  casual  and  not  with  a  purpose  of  participating  nor  in 
recognition  of  the  fact  of  the  party's  membership;  but  the 
fact  of  attendance  upon  a  meeting  of  tlie  members  of  a  part- 
nership is  significant,  and  it  was  permissible  for  the  jury  to 
weigh  that  fact  against  the  explanations  offered,  and  to  de- 
cide whether  it  was  entirely  insignificant  or  evinced  a  con- 
sciousness of  membership^  which,  of  course,  might  be  re- 
ferred back  to  the  fact  of  signature  and  lead  to  an  inference 
of  purpose  to  become  a  member  at  the  time  of  signing.  This 
was  supplemented  in  tl^e  case  of  one  appellant,  Silas  Foster, 
by  testimony  that  he  at  one  time  admitted  that  he  had  signed 
the  partnership  papers. 

There  is  one  of  the  appellants  who  is  not  within  any  of  the 
classes  above  mentioned,  namely,  /.  W.  McLees,  who  neither 
signed  upon  any  of  the  three  exhibits  nor  upon  any  page  of 
the  book.  His  name  appears  in  connection  with  two  others 
upon  a  slip,  evidently  taken  from  a  sheet  of  either  foolscap 
or  legal  cap,  merely  wide  enough  to  contain  the  three  names, 
and  which  is  pasted  into  the  book.  This  slip  was  not  attached 
to  the  contract  when  brought  to  Mr.  Butt  to  be  put  into  the 
book,  but  has,  of  course,  been  pasted  in  since  by  some  person 
unknown.  McLees^s  defense  is  that  he  never  signed  it; 
never  knew  or  had  anything  to  do  with  the  Farmers'  Union. 
This  is  met  by  the  testimony  of  one  Harris,  whose  name  is 
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also  on  the  slip^  next  to  tiiat  of  McLees,  who  testifies  with 
much  hesitaticm  and  uncertainty  that  to  the  best  of  his  rec- 
ollection he  and  MeLees  signed  at  the  same  time  upon  a  piece 
of  paper — ^whether  attached  or  not  he  forgets,  but  for  the  de- 
clared purpose  of  becoming  parties  to  the  partnership  agree- 
ment. We  must  hold  that  this  was  sufficient,  with  some  evi- 
dence of  authenticity  of  the  signature  as  McLees's,  to  ti^e  to 
the  jury  the  question  whether  he  signed  for  the  purpose  of 
joining  the  partnership. 

This  analysis  of  the  evidence,  which  is,  of  oouis^  but  de- 
ckratory  of  our  conclusions  after  weighing  very  many  itrana 
of  evidence  not  here  commented  on,  leaves  but  two  of  the  ap- 
pellants, namely,  0.  L.  Stromsland  and  Arndt  Johnson,  un- 
disposed of.  Their  names  both  appear  upon  Exhibit  4.  Both 
admit  their  signatures,  but  both  declare  that  the  paper  was 
in  no  wise  attached  or  connected  with  any  other  paper  or 
agreement  when  they  signed;  that  no  suggestion  was  made 
to  either  of  them  of  the  joining  of  any  partnership.  Stroms- 
land  testifies  that  he  wanted  to  purchase  some  wire  on  credit, 
and  that  the  manager,  after  learning  that  this  appellant  had 
previously  paid  his  dollar  for  the  privilege  of  trading,  asked 
him  to  write  his  name  on  this  sheet,  Stromsland  understand- 
ing that  it  was  only  for  the  purpose  of  furnishing  correctly 
his  name  for  the  purpose  of  charging  the  amount  of  the  pur- 
chase. Johnson  testifies,  as  do  most  of  the  other  appellants, 
that  he  was  requested  to  sign  merely  in  order  that  the  man- 
ager might  have  a  list  of  those  who  had  secured  the  privi- 
lege of  trading  by  paying  the  dollar  fee.  Since,  as  we  have 
concluded,  there  is  no  evidence  which  could  have  justified  the 
jury  in  finding  that  Exhibit  4  was  at  all  times  jiiysically  an- 
nexed to  the  partnership  contract,  and  since  we  find  no  par- 
ticle of  other  evidence  to  contradict  the  testimony  of  these 
two  appellants,  we  must  hold  that  as  to  them  the  trial  court 
erred  in  not  directing  a  verdict  in  their  favor. 

2.  Error  is  also  assigned  because,  after  the  entry  of  judg- 
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meixt  upon  tiiis  trial,  on  appeal  from  tlie  elerk's  taJEation  of 
costs,  the  court  allowed  and  incorporated  in  the  judgment  the 
costs  taxed  and  allowed  in  the  former  judgment.  Indeed, 
the  court  seems  to  have  considered  the  former  judgment  en* 
tirely  leversed  by  the  decision  of  this  court,  and  to  have  en- 
tered a  new  judgment,  not  only  against  the  appellants  on  that 
ai^ftl,  but  against  all  of  the  defendants,  including  those  who 
had  rested  content  with  the  former  judgment  against  them. 
The  only  subject,  howBver,  in  which  these  appellants  are  con- 
cerned, is  the  allowance  against  them  of  the  costs  up  to  the 
time  of  the  rendition  of  the  first  judgment,  and  upon  this 
we  can  find  nothing  of  error.  The  members  of  this  partner- 
ship are,  of  course,  liable  each  for  all  of  the  plaintiff's  debt, 
if  it  be  a  valid  debt  of  the  partnership.  He  is  entitled,  upon 
recovering  judgment  against  any,  to  recover  also  the  statu- 
tory items  of  costs  from  the  commencement  of  the  suit  to  the 
entry  of  the  judgment  It  is  not  suggested  that  any  errone- 
ous items  are  included,  hence  we  cannot  discover  that  in  this 
respect  the  plaintiff's  recovery  is  different  from  that  to  which 
he  is  entitled.  Whether  those  who  did  not  appeal  from  the 
former  judgment,  but  rested  content  therewith,  might  have 
ground  of  complaint  by  reason  of  the  entry  of  a  new  judg- 
ment against  them  containing  costs  thereafter  accrued,  is 
somewhat  debated  by  appellants'  counsel,  but  is  not  a  subject 
in  which  hia  clients  have  any  interest,  none  of  them  being  in 
that  class. 

The  printed  case  contains  172  pages,  but  therein  is  printed 
a  considerable  amount  of  testimony  relating  exclusively  to 
the  liability  of  defendants  who  do  not  appeal ;  also  is  printed 
in  extenso  the  judge's  charge,  to  which  no  eKcepdons  were  re- 
served. This  is  in  disobedience  to  Rule  VIII,  which  requires 
that  the  case  shall  contain  an  abstract  or  abridgment  of  only 
so  much  of  the  record  as  may  be  necessary  to  a  full  under- 
standing of  the  questi^is  [presented  for  deciskmw  In  addi- 
tion, it  is  of  course  true  that  a  very  lar^  part  of  the  printed 
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case  pertains  to  tlie  liability  of  the  nonprevEiling  appellants^ 
whose  costs  are  not  recoverable  in  their  favor  upon  this  ap- 
peal. For  these  reasons^  we  shall  limit  taxation  of  expense 
of  printing  case  to  about  one  third  thereof. 

By  the  Court. — ^Upon  the  appeal  of  0.  L.  Stromsland  and 
Arndt  Johnson,  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  As  to  all  other  appellants  it  is  affirmed.  In 
taxing  costs  in  favor  of  the  prevailing  appellants,  <mly  fifty 
pages  of  the  printed  case  will  be  allowed 


Williams,  Appellant,  vs.  Ainswoeth,  Respondent 

March  26--ApHl  19,  1904. 

Malicious  prosecution:  Termination  of  proceeding:  IniunctUm:  Ma- 

lidoua  al>u8e:  Damages. 

1.  An  order  that  a  defendant  show  cause  on  a  certain  day  why  he 

should  not  be  restrained  from  disposing  of  his  property  pen- 
dente lite,  and  restraining  him  from  disposing  of  it  in  the 
meanwhile,  went  down  because  the  court  was  not  in  session 
on  the  day  set,  and  was  abandoned.  Held,  that  such  termina- 
tion of  that  proceeding  did  not  give  said  defendant  a  right 
to  maintain  an  action  for  malicious  prosecution  before  the 
termination  of  the  action  in  which  that  proceeding  was  had. 

2.  In  an  action  to  recover  damages  for  the  malicious  abuse  of  an  in- 

junctions! proceeding  to  restrain  the  sale  of  property.  It  ap- 
peared that  the  property  could  hav^  been  sold  at  prices  as 
high  immediately  after  the  termination  of  the  proceeding  as 
before  it  was  in  force,  and  there  was  no  proof  that  the  party 
restrained  could  or  would  have  sold  it  during  the  time  he  was 
so  restrained.  Held,  that  the  Jury  were  properly  directed  that 
there  could  be  no  recovery. 

3.  To  warrant  a  recovery  in  such  a  case  it  must  appear  that  the 

injunction  prevented  a  sale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
shara county :  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 
The  complaint  sets  up  the  following  facts:  The  respond- 
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-ent,  as  assignee  of  a  daim  against  appellant,  commenced  an 
action  to  recover  the  sum  of  $275.  In  this  action  respond- 
ent alleged,  on  information  and  helief ,  appellant's  insolvency ; 
that  he  was  not  possessed  of  property,  except  a  crop  of  po- 
tatoes, from  which  the  indebtedness  could  be  satisfied;  and 
that  he,  with  intent  to  defraud  his  creditors,  was  about  to  dis- 
pose of  them  and  place  the  proceeds  beyond  the  reach  of  any 
judgment.  Upon  application  to  a  court  commissioner  for  an 
order  restraining  appellant  from  disposing  of  his  property 
pendente  lite,  he  made  an  order,  setting  a  day  for  appellant 
to  show  cause  why  an  injunctional  order  should  not  issue  re- 
straining him  from  disposing  of  his  property.  Meanwhile 
he  was  ordered  not  to  dispose  of  it  Appellant  alleges  that 
this  temporary  order  was  procured  for  the  purpose  of  hinder- 
ing, harassing,  and  injuring  him  in  making  a  sale  of  a  large 
•quantity  of  potatoes  which  he  was  about  to  sell.  Appellant 
alleged  that  the  allegations  of  insolvency  and  that  he  threat- 
ened to  dispose  of  his  property  and  place  the  proceeds  beyond 
the  reach  of  any  judgment  were  wholly  false,  and  that  this 
was  well  known  to  respondent,  and  that  the  order  was  pro- 
cured maliciously.  It  is  further  claimed  that  appellant  sus- 
tained damages  because  he  was  compelled  to  hold  the  pota- 
toes, and  that  he  was  thereafter  forced  to  sell  at  a  lower  price, 
and  was  subjected  to  expense  and  loss  in  sorting,  handling, 
and  shipping  them. 

After  setting  up  respondent's  malicious  proceeding  with- 
out any  probable  cause,  it  is  further  claimed  that  the  com- 
plaint states  a  second  cause  of  action  by  alleging  that  the  ap- 
plication for  an  injunctional  order  was  for  the  purpose  of  ma- 
liciously using  the  order  of  the  court  to  appellant's  injury, 
in  that  respondent  procured  this  restraining  order  for  the 
7)urpose  and  with  the  intent  to  harass,  annoy,  and  injure  ap- 
pellant in  his  property;  that  she  abandoned  the  proceeding 
on  January  24th,  because  it  was  without  foundation  and  just 
'claim  in  the  law;  and  that  appellant,  by  reason  of  this  ma- 
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licionfl  and  wrongful  conduct,  snfiFered  damagesr  in  being  pre- 
vented from  dispoeing  of  his  potajtoes  as  heretofoTe  stated. 

At  the  G<xiclu5ion  of  the  testimony  respondent  moved  the 
court  -that  it  direct  a  verdict  in  favor  of  respondent  upon  the 
ground  that  the  action  of  a  malicious  prosecution  was  pre* 
mature^  because  the  principal  suit  had  not  yet  been  termi- 
nated, and,  further,  that  as  an  action  for  malicious  abuse  of 
process  the  evidence  showed  that  respondent  acted  upon  the 
advice  of  counsel  and  in  good  faith,  and  that  no  damag^ea 
were  s^own  to  have  resulted  to  appellant  from  the  proceed- 
ings taken.    This  motion  was  granted  on  the  ground  that  the 
malicious  prosecution  in  the  principal  suit  had  not  been  ter- 
minated, and  if  the  complaint  was  sufficient  to  charge  abuse 
of  process  no  damages  had  been  shown.    This  is  an  appeal 
from  the  judgment  entered  upon  the  verdict  as  directed  by 
the  court 

W.  E,  Gavanaughj  for  the  appellant,  to  the  point  that  the 
action  was  not  prematurely  begun,  cited  Fortman  v»  Rattier, 
8  Ohio  St  548 ;  Tomlinson  v.  Warner,  9  Ohio,  103 ;  Luby 
V.  Bennett,  111  Wis.  613 ;  Cooley,  Torts  (2d  ed.)  219 ;  Alsop- 
V.  Lidden,  130  Ala.  548 ;  Bvmp  v.  Belts,  19  Wend.  421 ;  1^ 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  683,  685,  and  cases  cited 
in  notes;  Ingram  v.  Root,  51  Hun,  238,  3  N.  Y.  Supp^  858. 
A  terminaticHi  of  the  action  or  proceeding  by  abandonment 
or  from  any  other  cause  is  sufficient  Lueck  v.  Heisler,  87 
Wis.  644;  Pixley  v.  Reed,  26  Minn.  80, 1  N.  W.  800 ;  Swens- 
gaard  v.  Davis,  33  Minn.  368,  23  N.  W.  543;  Cardival  v. 
Smith,  109  Mass.  158 ;  Clark  v.  Cleveland,  6  Hill,  344;  Fay 
V.  O'Neill,  36  N.  Y.  11. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Thompsons,  Reed  &  Pinkerton* 

SiEBECKEB,  J.  The  court  directed  a  dismissal  of  the  com- 
plaint for  a  malicious  prosecution,  upon  the  ground  that  the 
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action  ia  which,  it  is  alleged  an  order  of  injanetion  whs  ma- 
lidoiislj  pcocured  without  probable  cause  had  not  been  finally 
terminated  It  appears  that  this  action  is  still  pending.  Ap- 
pellant cont^ids^  however^  that  the  abandoninent  of  this  par- 
ticular restraining  order  is  a  sufficient  tennination  of  the 
malicious  prosecution  of  the  action^  and  cites  us  to  the  case 
of  Luhf  V.  Bennett,  111  Wis.  613,  87  N.  W.  804,  and  other 
cases  in  support  of  this  contention. 

In  the  case  of  I/uiy  v,  Bermett  it  is  distinctly  stated  that 
the  action  which  was  charged  to  have  been  maliciously  and 
wrongfully  prosecuted  and  for  which  damages  were  claimed 
had  teiminated  in  a  judgment  in  favor  of  the  party  daiming 
damages  for  its  malicious  prosecution,  and  that  nothing  re- 
mained to  be  done  in  that  suit  aside  from  the  necessary  steps 
to  enforce  the  rights  of  the  parties  under  the  final  judgment. 
We  have  examined  the  cases  urgently  pressed  to  our  atten- 
ticn,  and  find  none  wherein  it  is  held  that  a  malicious  suing 
out  of  an  in  junctional  order  in  the  main  action  could  be  made 
the  basis  of  an  action  for  a  malicious  prosecution  before  the 
final  termination  of  the  main  suit. 

The  claim  that  it  is  immaterial  whether  or  not  the  main 
action,  wherein  such  an  injunctional  order  was  obtained,  is 
terminated,  does  not  impress  us  as  well  founded.  The  fact 
whether  or  not  respondent  shall  establish  that  she  has  a  good 
cause  of  actioji  in  the  main  suit  will  clearly  have  a  pertinent 
evidentiary  bearing  on  the  charge  of  her  malicious  prosecu- 
tion of  the  proceeding  for  an  injunction.  The  adjudications 
are  to  the  effect  that  the  proceeding  complained  of  as  having 
been  wrongfully  and  maliciously  prosecuted  must  be  finally 
terminated  in  favor  of  the  party  complaining  of  the  malicious 
prosecution.  Bespondent^s  application  for  an  order  to  re- 
quire ai^ellant  to  show  cause  why  he  should  not  be  enjoined 
from  disposing  of  his  property,  together  with  the  court's 
order  restraimng  him  in  the  meantime,  went  down  because 
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the  court  was  not  in  session  at  the  time  set  for  the  hearing. 
Under  such  circumstances,  the  termination  of  this  proceed- 
ing does  not  constitute  a  final  determination  of  the  legal 
rights  of  the  parties  involved  in  such  application.  The  ap- 
plication might  justly  be  renewed  before  final  judgment^  or 
the  court  at  the  final  hearing  of  the  case,  upon  the  evidence 
adduced,  might  deem  it  proper  to  reinstate  ihe  restraining 
order  to  protect  the  rights  of  the  party.  Upon  the  auAority 
of  Luby  V.  Bermettj  supra,  and  the  cases  cited,  we  find  the 
court  applied  the  correct  rule  in  holding  that  the  action  for 
a  malicious  prosecution  was  prematurely  brought 

Further  error  is  assigned  upon  the  ground  that  under  the 
<;omplaint  and  the  evidence  the  case  should  have  been  sub- 
mitted to  the  jury  to  assess  damages  for  the  injury  sustained 
by  appellant  resulting  from  the  malicious  abuse  of  the  in- 
junctional  proceeding.  It  is  charged  that  the  evidence  tended 
to  show  a  malicious  abuse  of  the  proceeding,  and  that,  though 
regular  on  its  face,  it  was  designed  and  instituted  by  respond- 
ent with  the  ulterior  purpose  of  coercing  defendant  to  pay 
her  demand  in  the  action  without  trial,  and  by  wrongfully 
and  maliciously  subjecting  him  to  injury  beyond  the  conse- 
quences ordinarily  attending  the  proper  use  of  such  proceed- 
ing. An  examination  of  the  evidence  fails  to  show  that  ap- 
pellant sustained  any  injury  from  being  restrained  from  dis- 
posing of  the  properly  during  the  eight  days  it  was  in  force. 
The  testimony  on  the  subject  of  loss  of  profits  on  the  sale  of 
the  potatoes  in  no  way  tends  to  show  that  it  was  the  result  of 
this  order.  The  fact  appears,  as  held  by  the  trial  court,  that 
appellant  could  have  disposed  of  his  potatoes  at  prices  as 
high  or  higher  immediately  after  the  order  went  down  as 
-during  the  time  it  was  in  force.  Nor  is  there  proof  that  ap- 
pellant could  or  would  have  disposed  of  them  while  he  was 
^0  restrained.  To  show  opportunity  to  make  the  sale  is  not 
sufficient;  it  must  appear  that  the  order  prevented  a  sale.  The 
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testimonj  wholly  fails  to  sustain  the  conclusion  that  appel- 
lant was  damaged  in  the  respect  claimed  by  the  restraining 
order.    The  court  properly  directed  the  jury  that  no  grounds 
of  recovery  had  been  established. 
By  the  Court. — ^Judgment  affirmed. 


L.  J.  MuELLEB  FcjRNACE  CoMPANY,  Appellant^  vs.  Meikle- 

JOHN,  Eespondent. 

March  2G— April  19,  1904- 

Bales:  Canceling  order  tetore  acceptance:  Time  of  mailing:  Evi- 
dence. 

1.  An  order  for  goods,  given  to  an  agent  and  not  to  become  bind- 

ing unless  approved  and  accepted  by  the  vendor,  may  be  with- 
drawn or  canceled  up  to  the  time  of  such  acceptance. 

2.  Where  in  such  a  case  the  order  was  sent  to  the  vendor  by  mail, 

the  contract  became  binding  at  the  moment  when  a  postal 
card  of  acceptance,  properly  addressed,  was  deposited  in  the 
postoffice  by  the  vendor,  unless  the  order  had  been  previously 
withdrawn. 

3.  The   evidence   in   this    case — tending   to    show,    among   other 

things,  that  a  letter  canceling  an  order  was  received  by  the 
vendor  at  2  p.  m.,  and  showing  that  the  postal  card  accepting 
the  order  was  postmarked  at  a  branch  postoffice  four  blocks 
from  his  office  at  4  p.  m.  of  the  same  day — is  held  to  Justify  a 
finding  that  the  order  was  canceled  before  acceptance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  breach  of  a  contract  of  purchase  of 
a  fire  box  boiler  and  two  steam  radiators,  the  answer  being  a 
general  denial.  The  action  was  tried  before  the  court,  the 
jury  being  waived.  It  appeared  by  the  evidence  that  the 
plaintiff  is  a  corporation  dealing  in  steam-heating  apparatus 


60«  SUPREME  OOUET  OF  WISCONSIN.      [Apk. 

L.  J.  Mueller  Furnace  Co.  t.  Meiklejofan,  121  Wis.  605, 

at  MilwHTxkee,  snd  empkys  several  traveling  agefnts ;  that  cm 
the  5th  day  of  August^  1902,  one  of  its  agents  called  on  the 
defendant  at  Waxtpaca^  Wisconsin,  and  aftmr  some  negotiar 
tion  obtained  from  him  twX)  written  orders  for  sfteam-heatii^ 
apparatus  at  certain  fixed  prices,  one  covering  a  Peoria  Fire 
Box  Boiler  No.  11,  and  the  other  covering  two  Favorite  Steam 
Radiators,  both  orders  being  expressedly  subject  to  approval 
by  the  plaintiff ;  that  the  agent  mailed  the  orders  to  the  plaint- 
iff from  Oshkosh  on  the  afternoon  of  August  6,  1902,  and 
that  they  reached  the  plaintiff  in  the  morning  mail  August  7, 
1902;  that  on  August  6th  the  defendant  mailed  a  letter  to 
the  plaintiff  at  Milwaukee  directing  that  both  orders  be  can- 
celed, which  letter  was  duly  stamped  and  placed  in  the  post 
office  at  Waupaca  at  2  o'clock  p.  m.  of  that  day,  so  that  it 
would  go  south  at  4:13  p.  m.,  and  in  due  course  would  reach 
Milwaukee  on  the  morning  of  August  7th;  that  this  letter 
was  registered.  Mr.  L.  J.  Mueller,  Jr.,  who  is  the  secretary 
of  the  plaintiff  corporation  and  attends  to  the  correspondence 
and  the  filling  of  mail  orders,  testifies  that  the  original  orders 
were  received  from  the  agent  on  the  morning  of  August  7th, 
and  were  immediately  answered  by  postal  card  to  the  defend- 
ant acknowledging  their  receipt  and  stating  that  they  would 
receive  prompt  attention;  that  he  iramediatdy  ordered  the 
boiler  and  radiators  from  the  factories  at  Peoria,  Illinois, 
and  Springfield,  Ohio,  respectively,  the  orders  going  forward 
in  the  11  o'clock  a.  m.  mail ;  that  the  defendant's  registered 
letter  countermanding  the  orders  was  not  received  until  the 
afternoon  of  the  same  day,  and  that  he  immediately  answered 
the  same,  stating  that  the  order  had  been  accepted  and  would 
not  be  canceled  except  on  payment  of  the  profits  of  the  sale. 
Upon  cross-examination  Mueller  stated  that  he  did  net  aee 
the  postal  card  acknowledging  the  defendant's  orders  after 
it  was  written ;  that  tlie  order  clerk  wrote  it)  and  that  it  was 
-copied  in  the  copybook  of  the  firm,  and  he  saw  it  there  and 
irom  its  position  in  the  book  could  tell  that  it  was  mailed  in 
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the  morning  mail.  The  order  clerk  was  not  called  as  a  wit- 
ness. The  eYidenoe  showed  that  the  plaintiff's  office  was 
four  blocks  from  the  branch  postoffice  caDed  "Station  A"  in 
Milwaukee.  Frank  Grahame^  superintendent  of  Station  A, 
was  called  as  a  witness,  and  produced  the  carrier's  record 
showing  the  delivery  of  registered  letters  on  August  7th,  and 
testified  from  this  record  and  the  custom  of  business  that  the 
defendant's  letter  canceling  the  orders  should  have  been  de- 
livered to  the  plaintiff  at  2  o'clock  p.  m.,  or  very  soon  after- 
ward, August  7tlu  The  postal  card  acknowledging  the  re- 
ceipt of  the  order  was  introduced  in  evidence,  and  bears  npon 
its  face  the  following  postmark :  "Milwaukee  Sta.  A  August  7 
4  R  M." 

The  court  found  that  the  plaintiff  did  not  accept  the  ordejs 
until  after  it  had  received  the  letter  of  countermand,  and 
hence  that  no  contract  was  made,  and  judgment  was  entered 
dismissing  the  complaint,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  F.  F.  Wheeler,  and 
oral  alignment  by  /.  E.  Boehr. 

For  the  respondent  there  was  a  brief  by  E.  L.  &  E,  E. 
Browne,  and  oral  argum^it  by  Mr,  E.  E,  Browne. 

WiNSLOW,  J.  It  was  suggested  by  the  respondent  upon 
the  argoment  that  the  bill  of  exceptions  contained  no  excep- 
tions to  the  findings  of  the  court,  and  upon  this  suggestion  the 
appellant's  counsel  moved  that  the  record  be  remitted  to  the 
trial  coart  for  correction  of  the  bill  and  insertion  of  the  ex- 
ceptions, or,  in  case  that  motion  was  denied,  for  leave  to  dis- 
miss the  appeal.  Upon  examination  of  the  record,  however, 
we  find  that  the  bill  of  exceptions  contains  exceptions  to  all 
of  the  findings  which  are  in  dispute,  and  that  the  bill  is  duly 
certified;  hence  the  appellant's  motions  become  unnecessary 
to  considier  and  are  denied  without  costs. 

Upon  the  merits  the  controversy  is  in  veiy  small  compass. 
The  orders  given  by  the  defendant  to  the  plaintiff's  agent 
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were  by  their  terms  only  to  become  binding  if  approved  and 
accepted  by  the  plaintiff  company.  Up  to  the  time  of  such 
approval  and  acceptance  they  could  be  withdrawn  or  can- 
celed by  the  defendant  The  whole  transaction  being  by 
mail^  the  acceptance  took  place  and  the  contract  became  bind- 
ing at  the  moment  when  the  postal  card  of  acceptance,  prop- 
erly addressed,  was  deposited  in  the  postoffice  by  the  plaint- 
iff, unless  the  orders  had  been  previously  withdrawn.  Wash- 
hwm  V.  Fletcher,  42  Wis.  152.  So  the  only  question  really 
is  whether  the  defendant's  letter  directing  that  the  orders  be 
canceled  reached  the  plaintiff's  office  before  the  postal  card 
of  acceptance  reached  the  postoffica  The  trial  court  found 
an  affirmative  answer  to  this  question,  and  we  are  unable  to 
say  that  this  answer  is  against  the  weight  of  the  evidence.  It 
is  true  that  the  plaintiff's  secretary  testified  that  the  orders 
were  received  in  the  morning  of  August  7th  and  the  postal 
card  of  acknowledgment  was  immediately  mailed,  while  the 
letter  of  countermand  was  not  received  until  afternoon;  but 
upon  cross-examination  he  admits  that  he  did  not  send  the 
postal  card  himself,  that  he  never  saw  the  original,  and  t>nly 
testifies  as  to  the  time  it  was  mailed  from  the  position  of  the 
copy  thereof  in  the  copybook  and  the  custom  of  the  business. 
On  the  other  hand,  the  proof  is  very  strong  that  the  counter- 
manding letter  was  received  as  early  as  2  o'clock  p.  m.,  while 
the  postal  card  of  acknowledgment  bears  the  stamp  of  Sta- 
tion A  at  4  p.  m.  Now,  while  there  is  no  evidence  as  to  how 
long  letters  remain  in  a  city  postoffice  before  they  are 
stamped,  it  is  matter  of  common  knowledge  that  in  city  offices 
the  collection  and  forwarding  of  mail  is  very  frequent  dut^ 
ing  business  hours.  Certainly,  there  is  a  strong  inference, 
if  a  letter  or  postal  is  stamped  at  4  p.  m.,  that  it  reached  the 
office  very  shortly  before  that  tima  If  it  reached  the  office 
at  any  time  after  2  o'clock,  then  it  was  too  late,  because,  as 
before  stated,  there  was  ample  evidence  to  show  that  the  letter 
of  countermand  reached  the  plaintiff's  office  at  2  o'docL 
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There  being  no  direct  evidence  which  fixes  the  exact  time 
when  the  postal  card  was  deposited  in  the  postoffice,  we  think 
the  inference  drawn  by  the  trial  court  from  the  postoffice 
stamp,  that  it  was  deposited  shortly  before  4  p.  nL,  was  en- 
tirely justified,  and  hence  that  the  orders  were  countermanded 
before  acceptance. 

By  the  Court* — Judgment  affirmed. 


Lyon,  Bespondent,  vs.  City  of  Gkanb  Bapids,  Appellant. 

March  28—ApHJ  19,  1904. 

Municipal  corporations:  Claims:  Appeal  from  council:  Limitation: 
Injury  from  defective  sidewalk:  Pleading:  Contributory  negli- 
gence: Prior  knowledge  of  defect:  Evidence:  Leading  questions: 
Other  defects:  Expert  testimony:  Special  verdict:  Instructions. 
Improper  statements  by  counsel:  Immaterial  errors. 

1.  Under  eh.  68,  Laws  of  1901,  if  no  notice  of  the  action  or  noik 

action  of  a  city  council  upon  a  claim  is  served  upon  the  claim- 
ant, the  right  to  appeal  is  not  limited  to  eighty  days  after  the 
filing  of  the  claim,  as  proyided  In  sec.  925 — 60,  Stats.  1898. 

2.  In  an  action  for  injury  alleged  to  have  been  caused  by  a  defective 

sidewalk,  a  complaint  alleging  that  a  cross-plank  of  the  walk 
was  broken  and  depressed  at  the  center  to  the  ground,  is  liot 
insufficient  merely  because  it  fails  to  state  the  depth  of  the 
hole. 

3.  Where  plaintiff  knew  of  the  hole  in  a  sidewalk  into  which  she 

stepped  and  was  injured,  contributory  negligence  in  not  re- 
membering and  avoiding  the  danger  is  presumed  in  the  absence 
of  satisfactory  excuse  for  forgetting  it. 

4.  The  evidence  in  this  case — to  the  effect  that  the  accident  hap- 

pened in  the  evening  when  it  was  quite  dark;  that  plaintiff 
was  carrying  several  things  which  somewhat  occupied  her  at- 
tention; that  when  near  the  hole  her  husband,  who  was  a  short 
distance  ahead  of  her,  called  to  her  to  hurry  up;  that  this 
drew  her  attention  to  him;  and  that  almost  immediately  there- 
after she  stepped  into  the  hole — is  held  such  that  the  Jury 
might  reasonably  have  found  that  plaintiff  was  excusable  for 
not  remembering  the  defect. 

Vol.  121—89 
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6.  In  the  direct  examination  of  a  party  or  an  interested  witness, 
leading  questions  suggesting  the  answer  favorable  to  him 
should  never  be  allowed  except  under  peculiar  circumstanoes 
reasonably  calling  for  such  departure  from  the  ordinary 
method.  Thus,  in  this  case,  after  plaintiff  had  testified  in  a 
manner  indicating  that  she  was  traveling  on  the  walk  regard- 
less of  the  defect  and  without  any  reasonable  excuse  therefor, 
a  question  asked  by  her  counsel,  "Did  the  things  you  had  in 
your  arms,  as  you  have  described  them,  have  any  effect  upon 
your  attention?"  was  leading  and  improper. 

6.  Evidence  as  to  a  generally  defective  condition  of  the  sidewalk 

in  the  vicinity  is  not  admissible  where  the  particular  defect 
causing  the  injury — ^in  this  case  the  breaking  down  of  a  strong 
plank — had  no  relation  to  such  general  condition;  and  where, 
under  such  circumstances,  the  evidence  is  admitted  in  a  way 
indicating  that  it  may  be  considered  upon  the  question  of  con- 
structive notice  of  the  defect  complained  of,  the  error  is  preju- 
dicial. 

7.  Opinion  evidence  should  not  be  permitted  to  extend  to  the  merits 

of  the  controversy,  passing  upon  questions  to  be  submitted  to 
the  Jury,  or  to  go  outside  the  field  of  scientific  knowledge. 

8.  In  an  action  for  personal  injuries  alleged  to  have  been  caused 

by  a  defective  sidewalk,  a  medical  expert  was  asked  what,  in 
his  opinion,  was  the  cause  of  the  particular  diseased  condition 
of  plaintiff  to  which  he  had  testified,  basing  such  opinion  on 
the  assumption  that  her  testimony  was  true  and  upon  his  ob- 
servation and  examination  of  her.  Held,  that  a  general  objec- 
tion to  the  question  as  incompetent  did  not  reach  the  defect, 
if  there  was  one,  that  the  question  was  not  sufliciently  re- 
stricted to  prevent  the  witness  from  going  outside  the  field 
of  scientific  knowledge;  and,  no  motion  having  been  made  to 
strike  out  the  answer  that  plaintiff's  diseased  condition  was 
caused  by  her  fall  on  the  sidewalk,  there  was  no  error  of 
which  defendant  can  complain. 

9.  The  question  whether  a  defect  in  a  sidewalk  had  existed  long 

enough  to  enable  the  city  by  the  exercise  of  ordinary  care  to 
discover  and  remedy  it  before  the  accident,  is  a  single  ques- 
tion, proper  to  be  submitted  for  special  verdict  without  di- 
vision. 

10.  in  submitting  such  question  to  the  jury,  the  law  applicable  to 

the  fact  should  not  be  embodied  therein,  as  by  asking  whether 
the  defect  had  existed  long  enough  to  make  it  the  dut^  of  the 
city  to  discover  and  repair  it 

11.  Upon  the  question,  submitted  for  special  verdict,  whether  plaint- 

iff was  guilty  of  any  want  of  ordinary  care  which  contributed 
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to  the  Injury,  defendant  is  entitled,  upon  proper  request,  to 
have  the  jury  Instructed  that  a  slight  want  of  ordinary  care 
on  the  part  of  plaintiff  which  contributed  to  the  Injury  is  suffi- 
cient to  require  an  affirmative  answer;  but  \t  the  Instruction 
as  requested  omits  the  essential  element  that  the  slight  want  of 
care  contributed  to  the  injury,  its  refusal  Is  not  error. 

12.  In  an  action  for  Injuries  caused  by  a  defect  in  a  sidewalk  of 

which  plaintiff  had  prior  knowledge,  defendant  is  entitled, 
upon  request,  ^to  have  the  jury  instructed,  upon  the  question 
of  contributory  negligence,  that  plaintiff's  knowledge  of  the 
defect  made  it  her  duty  to  use  greater  care  than  would  other- 
wise have  been  required  of  her  in  order  to  come  up  to  the 
standard  of  ordinary  care. 

13.  Where  a  special  verdict  is  taken  it  is  error  for  the  court  to  in- 

form the  jury  as  to  the  effect  of  their  findings  by  instructing 
them  in  regard  to  the  law  applicable  to  the  facts  as  they  may 
find  them. 

14.  An  objection  in  this  case  to  the  conduct  of  plaintifTs  counsel  in 

stating  to  the  jury  the  effect  of  certain  answers  to  the  special 
questions  having  been  sustained  by  the  trial  court,  there  was 
no  prejudicial  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county :    Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

Action  for  a  personal  injury  attributed  to  failure  of  de- 
fendant to  keep  one  of  its  sidewalks  in  a  reasonably  safe  con- 
dition for  public  travel.  The  complaint,  aside  from  the  for- 
mal allegations,  sets  forth  the  following:  March  16,  1901, 
while  plaintiff  in  the  exercise  of  ordinary  care  was  traveling 
on  the  sidewalk  in  such  city  in  front  of  lot  10,  and  near  the 
line  between  that  and  lot  11,  block  6,  McComb's  addition  to 
said  city,  she  stepped  into  a  hole  in  such  walk,  formed  by  one 
of  the  twelve-inch  cross-planks  being  broken  in  the  center 
and  settling  to  the  ground.  By  the  act  of  stepping  into  such 
hole  plaintiff  was  caused  to  fall  and  greatly  injure  her  hip, 
spine,  and  the  nerves  leading  therefrom,  to  her  damage  in 
the  sum  of  $5,000.  The  hole  had  existed  for  about  three 
weeks  prior  to  such  occurrence.  That  was  time  enough  for 
the  officers  of  the  city,  in  the  exercise  of  ordinary  care,  to 
have  discovered  the  defect  and  remedied  it.     The  plank  was 


612  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

Lyon  v.  Grand  Rapids,  121  Wia.  609. 

broken  by  reason  of  a  horse,  in  charge  of  a  city  employee, 
being  driven  over  the  walk  while  operating  a  snowplow.  The 
walk  was  not  designed^  nor  at  all  snitable,  for  such  nsage. 
The  man  in  charge  of  the  horse  was  acting  under  directions 
of  the  city  when  the  plank  was  broken,  and  was  working  as 
directed  by  the  proper  public  officer.  March  30,  1901,  no- 
tice of  the  injury  was  given  in  writing  to  the  defendant  as 
provided  by  sec.  1339,  Stats.  1898.  June  4,  1901,  plaintiff 
filed  with  the  city  clerk  her  claim  for  damages,  setting  forth 
the  facts  required  by  law,  rendering  it  the  duty  of  the  de- 
fendant's common  council  to  pass  upon  the  same.  A  copy 
of  such  notice  is  attached  to  the  complaint  No  action  was 
taken  upon  such  claim  by  the  council.  After  the  expiration 
of  sixty  days,  and  without  any  notice  having  been  served 
upon  the  plaintiff  by  the  city  as  to  its  nonaction,  plaintiff 
appealed  to  the  circuit  court  for  Wood  county,  complying 
with  sec.  925 — 60,  Stats.  1898,  in  respect  thereto. 

Defendant's  counsel  joined  issue  respecting  the  extent  of 
plaintiff's  injuries  and  the  allegations  as  to  its  failure  of 
duty  respecting  the  condition  of  the  sidewalk.  On  the  trial 
there  was  a  demurrer  ore  tenus,  which  was  overruled.  At 
the  close  of  the  evidence  there  was  a  motion  to  dismiss  the 
appeal  upon  the  ground  that  it  was  not  properly  taken,  and 
also  a  motion  for  a  directed  verdict  upon  several  grounds. 
Both  motions  were  overruled.  The  case  was  then  submitted 
to  the  jury  for  a  special  verdict  upon  defendant's  motion. 
The  questions  submitted,  and  answers  thereto,  are  as  follows : 

"1.  Did  the  plaintiff  receive  physical  injury,  at  the  time 
and  place  charged,  by  reason  of  a  fall  upon  the  sidewalk? 
Answer  (by  the  court).  Yes. 

^^2.  Was  the  sidewalk  at  the  time  and  place  of  the  accident 
in  a  defective  and  unsafe  condition  for  travel  ?     A.  Yes. 

"3.  If  you  answer  the  second  question  TTes,'  had  such  de- 
fective and  unsafe  condition  of  the  sidewalk  existed  for  such 
length  of  time  before  the  accident  and  injury  to  the  plaintiff 
as  to  have  made  it  the  duty  of  the  proper  city  authorities,  in 
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charge  of  its  streets  and  sidewalks,  in  the  exercise  of  reason- 
able care  and  diligence,  to  have  known  of  and  repaired  the 
same  before  the  accident?     A,  Yes. 

"4.  If  yon  answer  the  second  question  'Yes,'  then  was  such 
defective  and  unsafe  condition  of  the  sidewalk  the  proximate 
cause  of  the  accident  and  plaintiffs  said  injury  ?     A.  Yes. 

"5.  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  caused  or  contributed  to  the  injury?     A.  No. 

"6.  If  the  plaintiff  shall  be  entitled  to  recover  in  this 
action,  in  what  simi  do  you  assess  her  damages  ?  A.  We  as- 
sess the  damages  at  four  thousand  dollars  ($4,000)." 

Thereupon  various  motions  were  made  and  overruled,  and 
the  rulings  excepted  to.  Such  exceptions,  with  others  taken 
upon  the  trial,  including  exceptions  to  the  judge's  charge 
and  to  refusals  to  instruct,  preserve  for  review  the  questions 
discussed  in  the  opinion.  Judgment  was  rendered  in  favor 
of  the  plaintiff  upon  the  verdict,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  John  A.  Oaynor, 
attorney,  and  B.  B.  Ooggins,  of  counsel,  and  oral  argimient 
by  Theodore  W,  Brazeau.  They  contended,  inter  alia,  that 
since  ch.  68,  Laws  of  1901,  does  not  in  terms  refer  to  sec. 
925 — 60,  Stats..  1898,  and  contains  no  repealing  clause,  the 
various  provisions  of  said  sec.  925 — 60  are  still  the  law,  ex- 
cept where  there  is  a  positive  conflict  between  the  two  statutes. 
There  was  no  intention  to  repeal  the  maximum  time  limit  for 
an  appeal  and  leave  such  time  unlimited.  The  language  of 
the  act  of  1901  refers  to  affirmative  action  by  the  council 
only,  and  does  not  under  any  circumstances  extend  the  total 
time  for  appeal.  See  Parker  v.  McAvoy,  36  Wis.  322 ;  Munk 
V.  Anderson,  94  Wis.  27.  The  statements  of  counsel,  in- 
forming the  jury  as  to  the  legal  effect  of  their  answers  in  the 
special  verdict,  were  so  prejudicial  that  the  wrong  done  could 
not  be  corrected  by  any  ruling  of  the  court.  Wunderlich  v. 
Palatine  Ins.  Co.  104  Wis,  382,  394;  Waldron  v.  Waldron, 
156  U.  S.  861 ;  Budiger  v.  C,  8t.  P.,  M.  &  0.  B.  Co.  lOi 
Wis.  292,  297,  298;  Basse  v.  State,  68  Wis.  530,  537; 
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Wheeler  &  F.  Mfg.  Co.  v.  Sterreit,  94  Iowa,  160 ;  SchUUnger 
V.  Verona,  88  Wis.  317,  328 ;  Qvizmm  v.  Clancy,  114  Wis. 
689,  696-599;  Baker  v.  Madison,  62  Wis.  147,  148. 

For  the  respondent  there  was  a  brief  by  Brennan  &  Frost 
and  D.  D.  Conway,  and  oral  argument  by  Mr.  Conway. 

Marshall,  J.  The  appeal  was  not  taken  within  the  time 
provided  by  sees.  926 — 68  to  926 — 60,  Stats.  1898,  which 
were  the  law  of  the  appellant  city  and  governed  the  subject, 
except  as  modified  by  ch.  68,  Laws  of  1901.  The  first  of  such 
sections  is  to  the  effect  that  any  claim  or  demand  presented  to 
the  city  council  for  allowance,  and  not  acted  upon  withiu 
sixty  days  thereafter,  shall  be  deemed  disallowed;  the  next 
is  to  the  effect  that  disallowance  by  the  common  council  of 
any  such  claim,  actual  or  constructive,  shall  preclude  any 
action  to  enforce  the  same  in  the  absence  of  an  appeal  from 
such  disallowance  having  been  taken  as  provided  in  the  next 
section,  which  is  to  the  effect,  among  other  things,  that  the 
appeal  must  be  taken  within  twenty  days  after  the  decision 
of  the  common  council,  the  time  limited  therefor  under  any 
circumstances  being  eighty  days  after  the  filing  of  the  claim 
with  the  city  clerk.  M^ison  v.  Ashland,  98  Wis.  640,  74  N. 
W.  357. 

As  the  taking  of  the  appeal  within  the  time  required  by 
law  is  essential  to  the  cause  of  action,  if  that  does  not  appear 
by  the  complaint,  where  one  is  served,  the  same  is  open  to  a 
demurrer  for  insufficiency.  Koch  v.  Ashland,  83  Wis.  361, 
53  K  W.  674;  Telford  v.  Ashland,  100  Wis.  238,  76  N.  W. 
1006 ;  Morgan  v.  Bhinelander,  105  Wis.  138,  81  N.  W.  132. 
The  complaint  here  does  not  show  that  the  appeal  was  taken 
within  eighty  days  after  the  claim  was  filed,  but  does  show 
that  no  notice  was  served  on  respondent  of  action  or  nonac- 
tion thereon  by  the  conmion  council.  By  reason  thereof,  it  is 
claimed  by  respondent's  coimsel,  the  time  for  taking  her  ap- 
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peal  never  commenced  to  mn  because  of  ch.  66,  Laws  of 
1901,  which  provides  as  follows : 

"Whenever  any  city  council  shall  have  disallowed  any 
claim  or  permitted  the  same  to  be  disallowed,  wholly  or 
partly,  by  its  failure  to  act  thereon  within  the  time  limited 
by  law,  iJie  clerk  shall  prepare  a  notice  of  the  action  or  non- 
action of  the  council  upon  such  claim  .  .  .  for  service 
on  the  claimant  if  he  reside  within  such  city.  ...  If 
the  claimant  be  a  nonresident  the  clerk  shall  transmit  such 
notice  by  registered  letter  through  the  mail.  Any  time  lim- 
ited for  appeal  by  the  claimant  from  the  determination  of  his 
daim  by  the  common  council  shall  begin  to  run  when  such 
notice  is  served,  or  when  such  registered  letter  is  received.'^ 

ISTotwithstanding  the  ingenious  reasoning  of  counsel  for 
appellant  to  the  contrary,  there  seems  to  be  no  room  for  rea- 
sonable controversy  but  that  this  case  is  governed  by  that 
provision. 

A  further  reason  is  given  why  the  complaint  is  insufficient, 
that  the  depth  of  the  hole  is  not  alleged.  That  is  not  essen- 
tial, sufficient  being  stated  to  indicate  that  a  jury  might  be 
warranted  in  finding,  upon  satisfactory  proof  thereof,  that 
the  walk  was  insufficient.  The  complaint  states  that  a  cross- 
plank  was  broken  and  depressed  at  the  center  to  the  ground. 
That  might  well  have  produced  a  very  dangerous  condition 
of  the  walk.  It  fully  satisfies  the  test  above  suggested.  Such 
a  defect  has  no  similarity  to  such  as  were  involved  in  Bur- 
roughs V.  Milwaukee,  110  Wis.  478,  86  K  W.  159,  and 
Kleiner  v.  Madison,  104  Wis.  339,  80  K  W.  453. 

The  evidence  of  the  plaintiff  was  to  the  effect  that  she 
knew  of  the  defect  in  the  sidewalk.  That  being  so,  contri- 
butory fault  on  her  part  in  not  remembering  and  avoiding 
the  danger  is  to  be  presumed  in  the  absence  of  satisfactory 
excuse  for  forgetting  it.  That,  however,  yields  easily  to  evi- 
dence showing  circumstances  reasonably  calculated  to  cause 
a  person  circumstanced  as  respondent  was,  to  momentarily 
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forget  the  danger.  Collins  v.  Janesville,  111  Wis.  348,  87 
N.  W.  241,  1087.  The  evidence  was  to  the  effect  that  the 
accident  happened  about  9  o'clock  in  the  evening ;  that  it  waa 
quite  dark;  that  respondent  was  accompanied  by  her  husband 
who  was  walking  at  the  time  of  the  occurrence  a  short  dis^ 
tance  ahead  of  her;  that  she  carried  a  tin  pail  fuU  of  milk 
in  her  right  hand,  a  basin  of  mince^meat  in  her  left  hand, 
and  some  fabrics  upon  which  she  had  been  at  work,  over  her 
left  arm;  that  her  attention  was  somewhat  occupied  by  her 
burdens;  that  when  near  the  defect  her  husband  called, 
"Hurry  up;"  that  such  circumstance  drew  her  attention 
toward  him,  and  that  almost  immediately  thereafter  she 
stepped  into  the  hole  and  received  the  injury.  That  state- 
ment is  sufficient  of  itself  to  answer  counsel's  contention  as  to 
there  being  no  evidence  from  which  the  jury  could  reasonably 
have  found  that  respondent  was  excusable  for  not  remem- 
bering the  defect. 

Error  is  assigned  because  a  leading  question  to  respondent 
upon  her  examination  in  chief  was  allowed,  in  relation  to  a 
matter  vital  to  her  right  to  recover.  After  she  testified  in  a 
manner  indicating,  in  one  aspect  of  her  evidence,  that  she 
was  traveling  on  the  sidewalk  on  the  occasion  in  question  re- 
gardless of  the  defect  and  without  any  reasonable  excuse 
therefor,  she  was  asked  by  her  counsel :  "Did  the  things  you 
had  in  your  arms,  as  you  have  described  them,  have  any  ef- 
fect upon  your  attention  ?"  Against  objection  by  appellant^s 
counsel  she  was  permitted  to  answer.  Error  was  committed 
in  that.  The  trial  court  has  large  discretionary  authority  as 
regards  leading  questions,  but  should  not  allow  such  questions 
on  the  examination  in  chief  of  a  p&rty,  as  regards  one  of  the 
matters  essential  to  his  right  to  recover  or  his  defense^  there 
being  no  circumstance  indicating  that  the  truth  of  the  mat- 
ter, as  understood  by  the  witness,  cannot  be  discovered  with- 
out departing  from  the  usual  method  of  examination.  In 
the  examination  of  a  party  or  an  interested  witness,  leading 
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•questions  suggesting  the  answer  favorable  to  him  should 
never  be  allowed  except  under  peculiar  circumstances  reason- 
ably calling  for  a  departure  from  the  ordinary  method  of  giv- 
ing such  party  or  witness  an  opportunity  to  tell  his  story. 
There  seems  to  have  been  no  reason  for  such  a  departure  in 
the  instance  under  consideration.  Whether  the  error  com- 
mitted was  prejudicial  to  the  extent  of  constituting  reversible 
€rror  will  not  be  determined,  since  there  are  other  errors  that 
require  the  judgment  to  be  reversed. 

Questions  were  permitted  as  to  a  general  defective  condi- 
tion of  the  walk  in  the  vicinity  of  the  place  where  the  acci- 
dent occurred.  Upon  what  theory,  we  are  unable  to  discover. 
As  counsel  for  appellant  contend,  such  evidence  is  not  per^ 
missible  in  such  a  case  except  on  the  question  of  notice,  and 
when  the  specific  defect  is  of  such  a  character  that  the  gen- 
eral condition  of  the  walk  would  naturally  draw  attention  to 
the  precise  defect  complained  of.  Olson  v.  Luck,  103  Wis. 
33,  79  K  W.  29 ;  Conrad  v.  Ellington,  104  Wis.  367,  80  K 
W.  4cS6;8hafer  v.  Eau  Claire,  105  Wis.  239,  243,  81  N".  W. 
409 ;  Shaw  v.  Sun  Prairie,  74  Wis.  105,  42  N.  W.  271 ;  Bar- 
rett  V.  Hammond,  87  Wis.  658,  58  N.  W.  1053;  Viellesse  v. 
Green  Bay,  110  Wis.  160,  85  N.  W.  665.  Here  the  unsafe 
condition  of  the  walk  causing  the  injury  had  no  relation 
whatever  to  a  general  defective  condition  thereof.  It  was 
caused  by  the  breaking  down  of  a  strong  plank, — one  of  such 
strength  that  it  could  not  reasonably  have  occurred  by  any 
ordinary  use  of  the  walk.  The  plank  was  twelve  inches  wide 
and  reasonably  sound.  To  break  it  required  some  such  oc- 
•currence  as  the  one  claimed  in  the  complaint,  but  as  regards 
which  no  evidence  was  given  upon  the  trial.  How  the  break 
occurred  was  not  shown.  There  was  no  evidence  of  actual 
notice  to  the  appellant  of  the  defective  condition  of  the 
walk,  80  respondent's  whole  reliance  in  respect  thereto 
was  proof  of  circumstances  showing  that  appellant,  by  the 
exercise  of  ordinary  care  in  respect  to  the  walk,  could  have 


618  SUPREME  COUET  OF  WISCONSIN.       [Apb. 

Lyon  y.  Grand  Rapids,  121  Wis.  009. 

discovered  the  defect  in  time  to  have  remedied  it  before  the 
accident.  So  the  improper  evidence  was  permitted  in  a  way 
to  indicate  to  the  jury  that  it  was  to  be  considered  on  the 
question  of  notice,  and  therefore  could  not  have  operated 
otherwise  than  prejudicially  to  appellant. 

A  question  was  allowed  to  a  physician,  called  to  give  op- 
inion evidence,  as  to  what  caused  a  particular  diseased  con- 
dition of  respondent  which  he  testified  she  was  suflFering- 
from,  basing  such  opinion  upon  the  assumption  that  she  had 
testified  truthfully,  and  "what  he  had  seen  of  her  from  time 
to  time,  including  that  discovered  upon  his  examination  of 
her  person  as  her  physician.  In  treating  this  question,  we 
assume  that  the  witness  had  testified  to  the  facts  which  had 
come  to  his  knowledge  in  the  manner  indicated.  The  ques- 
tion was  objected  to  as  incompetent.  Why  was  not  stated, 
but  probably  it  was  because  it  contemplated  an  answer  as  to 
whether  the  injury  caused  the  diseased  condition  of  respond- 
ent claimed  to  exist.  That  was  one  of  the  vital  questions  in 
the  case  for  the  jury  to  pass  upon.  It  is  not  controverted 
but  that  it  was  permissible  for  the  expert  to  give  opinion  evi- 
dence as  regards  whether  such  condition  was  caused  by  vio- 
lence of  some  kind  applied  to  respondent's  person,  or  by  some 
other  immediate  producing  cause  not. going  to  the  circum- 
stance which  set  such  cause  in  motion.  The  books  are  full 
of  instances  of  opinion  evidence  of  that  character.  Gates  i\ 
Fleischer,  67  Wis.  504,  30  K  ^^\  674;  Selleck  v.  Jmesville, 
100  Wis.  157,  75  N.  W.  975 ;  Turner  v.  Newburgh,  109  N. 
Y.  637,  16  N.  £.  3U',McKeon  v.  C,  M.  £  St  P.  R.  Co.  94r 
Wis.  477,  69  K  W.  175 ;  Lawson,  Expert  &  Opinion  Ev. 
126.  Whether  an  injury  of  the  kind  in  question  is  sufficient 
to  produce  the  particular  effects  alleged  to  have  been  caused 
thereby  is  a  proper  subject  for  expert  evidence.  Smalley  v. 
Appleton,  75  Wis.  18,  43  N.  W.  826;  Block  v.  Milwaukee 
St.  R.  Co.  89  Wis.  371,  61  N.  W.  1101;  Werner  v.  G.  &  N. 
W.  R.  Co.  105  Wis.  300,  81  N.  W.  416.     For  the  purpose 
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of  interrogating  an  expert  as  to  whether  a  particular  condi- 
tion of  the  human  system  found  to  exist  at  a  particular  time- 
is  referable  to  violence,  blood  poisoning,  or  some  other  imme- 
diate producing  cause,  the  form  of  the  question  is  often  that 
adopted  in  this  case.  McKeon  v.  C.j  M.  dc  St.  P.  R.  Co, 
supra;  Oates  v.  Fleischer,  supra,  "What,  in  your  opinion^ 
is  the  cause  of  the  condition  which  you  discovered  ?"  or,  upon 
the  hypothesis  that  the  physical  condition  of  the  person  is  as 
stated  in  the  question,  the  expert  is  commonly  asked  to  give 
his  opinion  as  to  the  cause  thereof,  meaning  thereby,  gen- 
erally, the  immediate  cause.  That  is  about  as  far  as  opinion 
evidence  should  be  permitted  to  go  other  than  under  excep- 
tional circumstances  which  strictly  exclude  any  other  produc- 
ing cause  than  the  particular  one  involved  in  the  controversy. 
In  such  cases  questions  have  been  permitted  which  seem  to 
invade  the  salutary  rule  that  the  expert  is  not  to  be  permitted 
to  usurp  the  functions  of  the  jury  by  passing  upon  issues  to 
be  submitted  to  them.  The  following  are  good  examples  of 
cases  where  such  questions  have  been  approved,  the  evidence 
being  uncontroverted  in  respect  to  the  immediate  producing 
cause,  or  the  opinion  being  asked  upon  the  hypothesis  that 
the  evidence  in  respect  to  some  particular  producing  cause 
established  the  fact  in  that  regard :  Crouse  v.  C,  &  N,  W, 
R.  Co.  102  Wis.  196,  204,  78  K  W.  446,  778 ;  Maitland  v. 
Gilbert  P.  Co.  97  Wis.  476,  72  K  W.  1124;  Daly  v.  Milwau- 
kee, 103  Wis.  588,  79  N.  W.  752;  Stouter  v.  Manhattan  R. 
Co.  127  N.  Y.  661,  27  K  E.  805 ;  Davis  v.  State,  38  Md. 
37;  Flaherty  v.  Powers,  167  Mass.  61,  44  K  E.  1074;  Peter- 
son V.  C,  M.  &  St.  P.  R.  Co.  38  Minn.  511,  39  N.  W.  485 ; 
McClain  v.  Brooklyn  City  R.  Co.  116  N.  Y.  459,  22  N.  E. 
1062;  Turner  v.  Newburgh,  109  K  Y.  301, 16  N.  E.  344. 

In  Maitland  v.  Gilbert  P.  Co.  and  Daly  t;.  Milwaukee, 
supra,  it  was  said,  in  effect,  that  so  long  as  the  opinion  of 
the  expert  is  based  upon  undisputed  facts  or  an  assumed  state 
of  facts  warranted  by  the  evidence  in  some  aspect  thereof,. 
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and  is  kept  within  the  field  of  scientific  knowledge^  the  ques- 
tion calling  therefor  is  not  necessarily  ohjectionable  because 
the  tendency  of  the  answer  is  to  pass  upon  some  ultimate 
question  to  be  submitted  to  the  jury  for  final  solution.  How- 
ever, that  is  somewhat  dangerous  ground.  Chicago,  R,  /.  £ 
P.  R.  Co.  V.  Sheldon,  6  Kan.  App.  347,  51  Pac.  808 ;  State 
V.  Rainsharger,  74  Iowa,  196,  37  N.  W.  153;  Dvndas  v. 
Laming,  75  Mich.  499,  42  N.  W.  1011 ;  Tice  v.  Bay  City,  78 
Mich.  209,  44  N.  W.  52 ;  Jo7ie3  v.  Portland,  88  Mich.  598, 
50  N.  W.  731.  The  safer  way  is  to  go  no  further  than  to 
show  by  the  opinion  evidence  that  the  particular  circum- 
stances proved  or  assumed  are  a  sufficient  producing  cause 
for  the  effect  complained  of.  No  definite  rule  can  be  given 
accurately  defining  the  limits  to  which  such  questions  can  go. 
The  discretionary  authority  of  the  trial  judge  in  that  field 
is  somewhat  broad.  It  must  necessarily  be  exercised  with 
regard  to  the  particular  facts  of  the  case  in  hand.  Any  at- 
tempt to  give  a  rule  more  definite  than  the  one  conmionly 
given, — that  is,  that  the  opinion  evidence  must  not  be  per- 
mitted to  extend  to  the  merits  of  the  controversy,  passing 
upon  the  very  question,  or  one  of  them,  to  be  submitted  to 
the  jury,  or  to  go  outside  the  field  of  scientific  knowledge, — 
would  not  improve  it  Of  course,  when  that  rule  is  analyzed, 
as  will  be  discovered  by  examining  the  opinion  in  MaUland 
V,  Oilbert  P.  Co.,  the  term,  "pass  upon  the  controversy  to  be 
submitted  to  the  jury,"  means  pass  upon  some  disputed  evi- 
dentiary matter  upon  which  the  final  residt  in  whole  or  in 
part  depends,  or  pass  upon  some  matter  not  within  the  scope 
of  scientific  knowledge. 

In  attempting  to  harmonize  the  adjudications  on  the  sub- 
ject found  in  the  books,  one  soon  discovers  that  courts  have 
applied  the  principles  stated  so  variously  that  the  function 
of  expert  testimony  and  that  of  t^e  jury  many  times  appear 
to  so  blend  that  the  best  experts  in  the  science  of  the  law 
cannot  discover  where  the  one  ends  and  the  other  begins.    It 
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would  seem  that  opinion  evidence  should  be  sufficiently  re- 
strained that  such  will  not  be  the  case,  and  it  is  believed  that 
as  regards  the  cases  decided  in  this  court  that  has,  generally 
speaking,  been  done.  It  is  easy  to  understand  that  opinioiir 
evidence  should  be  kept  within  the  field  of  scientific  knowl- 
edge ;  also  that  whether  a  particular  condition  of  the  human 
system  might  be  produced  by  a  particular  physical  disturb- 
ance, or  whether  it  was  or  might  be  produced  by  a  particular 
immediate  cause,  is  within  such  field;  but  not,  generally 
speaking,  easy  to  see  that  whether  a  particular  physical  dis- 
turbance as  to  one  person,  attributable  to  actionable  fault  of 
another,  is  the  cause  of  the  bodily  condition  of  such  person, 
may  be  sought  for  by  direct  opinion  evidence  as  to  the  fact 
in  issua  This  court  has  affirmed  that,  while  an  expert  maj 
testify  as  to  whether  wounds  found  upon  the  body  of  a  de- 
ceased person  caused  his  death,  because  that  is  within  the 
realm  of  scientific  knowledge,  he  may  not  testify  as  to  how 
those  wounds  were  inflicted,  because  that  is  not  within  such 
knowledge.  Also  whether  drinking  of  water  contaminated  by 
typhoid  fever  germs  will  communicate  typhoid  fever,  but  not 
whether  partaking  of  the  water  from  a  particular  source, 
though  so  contaminated,  caused  such  results.  Green  v.  Ash- 
land W.  Co.  101  Wis.  258,  77  N.  W.  722. 

However,  here  the  question  did  not  necessarily  call  for  any 
further  answer  than  the  witness's  opinion  as  to  the  immediate 
producing  cause  of  respondent's  diseased  condition,  as  to 
whether  it  was  by  physical  violence  or  other  means,  and  upon 
an  assumed  state  of  facts  warranted  in  one  aspect  of  the  evi- 
dence, and  the  physical  examination  made  by  the  expert. 
The  objection  was  general.  That  did  not  reach  the  defect,, 
if  there  were  one,  in  that  the  question  was  not  sufficiently  re- 
stricted to  prevent  the  witness,  in  answering  it,  from  going 
outside  the  field  of  scientific  knowledge.  The  question,  there-^ 
fore,  must  be  regarded  as  having  been  unobjectionable.  It 
was  really  the  answer  of  the  witness  which  was  objectionable^. 
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if  anything, — ^the  answer  that  respondent's  diseased  condi- 
tion was  caused  by  her  fall  upon  the  sidewalk.  If  the  court's 
attention  had  been  called  to  the  fact  that  the  question  was 
not  sufficiently  restricted  to  certainly  fence  the  expert  within 
his  legitimate  field,  it  might  have  caused  the  question  to  be 
changed,  or  restricted  the  same,  in  effect,  by  admonishing  the 
witness.  Nothing  of  that  kind  having  been  done,  and  no 
motion  having  been  made  by  appellant's  counsel  to  strike  out 
the  witness's  answer,  there  is  nothing  in  respect  to  the  mat- 
ter of  which  appellant  can  now  be  heard  successfully  to  com- 
plain. 

Complaint  is  made  because  the  court  did  not  confine  each 
•question  of  the  special  verdict  to  a  single  material  contro- 
verted fact.  If  counsel  were  right  as  to  that,  in  view  of  all 
that  has  been  written  here  in  recent  yeara  to  improve  the 
practice  as  to  such  verdicts  and  give  litigants  the  full  benefits 
that  were  designed  to  be  afforded  by  the  special  verdict 
statute,  it  would  constitute  serious  error ;  but  we  cannot  agree 
with  counsel  that  the  third  question,  to  which  our  attention 
is  particularly  called,  is  multifarious.  The  language  thereof 
is  this : 

"If  you  answer  the  second  question  *Yes,'  had  such  de- 
fective and  unsafe  condition  of  the  sidewalk  existed  for  such 
length  of  time  before  the  accident  and  injury  to  the  plaintiff 
as  to  have  made  it  the  duty  of  the  proper  city  authorities,  in 
charge  of  its  streets  and  sidewalks,  in  the  exercise  of  reason- 
able care  and  diligence,  to  have  known  of  and  repaired  the 
same  before  the  accident  ?" 

Counsel  says  that  covers  the  questions  of  time>  discovery, 
and  repair.  But  there  were  no  such  three  questions,  prop- 
erly speaking,  at  issue  upon  the  pleadings.  Counsel  mis- 
takes the  minor  parts  of  one  issuable  fact  for  several  such 
facts.  That  method  of  treating  pleadings  in  framing  a  spe- 
cial verdict  would  go  a  great  way  toward  re-establishing  the 
mischiefs  once  existing  to  a  great  extent,  by  shaping  the  ques- 
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tions  with  regard  to  mere  disputes  on  evidentiary  matters 
instead  of  the  material  issues  raised  by  the  pleadings.  The 
matter  at  issue  here,  referred  to  by  the  third  question,  was 
this :  Had  the  insufficient  condition  of  the  sidewalk  existed 
for  a  sufficient  length  of  time  before  the  injury  complained 
of  to  enable  the  defendant  by  the  exercise  of  ordinary  care 
to  discover  and  remedy  it  ?  No  single  element  thereof  could 
properly  have  been  separated  from  the  others  and  made  the 
subject  of  a  question.  The  court's  question  might  well  have 
been  made  more  concise,  in  our  judgment.  It  might  well 
have  been  shortened  about  one  half.  Unnecessary  words  in 
a  question  usually  sacrifice  clearness.  It  is  subject  to  criti- 
cism in  that  it  was  not  confined  to  the  fact  in  issue.  It  will 
be  observed  that  the  law  applicable  to  such  fact,  upon  the 
same  being  found  in  favor  of  respondent,  was  embodied  in 
the  question.  That  is  as  serious  a  fault  with  the  question  as 
is  the  giving  of  general  instructions,  or  any  instruction,  in- 
forming the  jury  what  wiU  be  the  result  of  a  finding  Mie  way 
or  the  other.  The  court  should  not  have  asked  the  jury 
whether  the  defect  had  existed  long  enough  to  jliake  it  the 
duty  of  the  defendant  to  discover  and  repair  the  same.  What 
the  duty  of  the  defendant  was  under  any  circumstances,  was 
not  a  matter  for  the  jury  to  pass  upon,  or  to  be  submitted  to 
them  for  consideration  in  any  aspect  of  the  case.  Had  the 
defect  existed  long  enough  to  enable  appellant  by  the  exer- 
cise of  ordinary  care  to  discover  and  remedy  it  before  the  ac- 
cident? That  was  the  sole  question  for  the  jury  to  solve. 
If  they  solved  it  in  favor  of  respondent,  it  was  then  the  duty 
of  the  court  to  hold  as  a  matter  of  law  that  appellant  was 
guilty  of  a  breach  of  duty  to  respondent. 

Complaint  is  made  because  the  court  refused  to  instruct 
the  jury,  at  the  request  of  appellant's  counsel,  as  regards  the 
question  on  the  subject  of  whether  respondent  was  guilty  of 
a  want  of  ordinary  care  contributing  to  the  injury  she  re- 
ceived, that  if  she  was  guilty  of  a  slight  failure  to  exercise 
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ordinary  care  they  should  answer  in  the  affirmative.  Counsel 
refer  to  Jung  v.  Stevens  Point,  74  Wis.  547,  43  N.  W.  613 ; 
Mauch  V.  Hartford,  112  Wis.  68,  87  N.  W.  816 ;  Schroeder 
V.  W.  C.  R.  Co.  117  Wis.  33,  93  N.  W.  837 ;  Shaw  v.  GUbeH, 
111  Wis.  165, 188,  86  N.  W.  188.  Those  authorities  would 
rule  the  assignment  of  error  under  consideration  in  favor  of 
appellant,  if  the  requested  instruction  was  full  enough  to  con- 
vey the  idea  which  counsel  probably  intended  thereby.  An 
essential  in  the  rule  contended  for  was  obviously  omitted; 
that  is,  that  slight  want  of  ordinary  care  contributed  to  pro- 
duce  the  injury.     That  was  fatal  to  the  instruction. 

The  court  was  asked  to  instruct  the  jury  in  regard  to  the 
question  respecting  whether  respondent  exercised  due  care  on 
the  occasion  in  question, — ^that  since  she  knew  of  the  defect 
in  the  walk  it  was  her  duty  to  use  greater  care  than  she  would 
have  been  required  to  use  to  come  up  to  the  standard  of  ordi- 
nary care  in  the  absence  of  such  knowledge.  That  is  a  cor- 
rect principle  of  law.     Collins  v.  Janesville,  111  Wis.  348, 

87  N.  W.  241,  1087;  Devine  v.  Fond  du  Lac,  113  Wis.  61, 

88  N.  W.  913 ;  Seaver  v.  Union,  113  Wis.  330,  89  N.  W.  163. 
It  is  an  important  principle  in  such  a  situation  as  that  pre- 
sented by  the  evidence  in  this  case.  It  was,  in  one  aspect 
of  the  evidence,  vital  to  the  defense.  Appellant  had  a  right 
to  have  such  principle  in  some  appropriate  way  given  to  the 
jury.  The  language  chosen  therefor  by  appellant's  ooimsel 
does  not  appear  to  be  subject  to  criticism.  Error  was  com- 
mitted in  refusing  to  give  the  instruction. 

Complaint  is  made  because  the  court  did  not  confine  the 
instructions  to  an  explanation  of  the  questions,  one  by  one, 
so  as  to  enable  the  jury  to  understand  the  same  and  intelli- 
gently make  answers  thereto ;  that  it  instructed  the  jury  quite 
fully  in  regard  to  the  law  applicable  to  the  ultimate  facts, 
contrary  to  the  repeated  rulings  of  this  court  on  the  subject 
Counsel's  criticism  upon  the  learned  court's  instructions  U> 
the  jury  seems  to  be  well  founded.     That  method  of  instruct- 
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ing  a  jury  where  a  special  verdict  is  taken,  has  been  most  dis- 
tinctly and  repeatedly  condemned,  as  evidenced  by  the  fol- 
lowing cases:  Schneider  v.  C,  M.  &  St.  P.  R.  Co.  99  Wis. 
378,  388,  75  N.  W.  169 ;  Ward  v.  C,  M.  &  St.  P.  R.  Co.  102 
Wis.  219,  78  K  W.  442;  New  Home  S.  M.  Co.  v.  Simorh 
104  Wis.  120,  80  K  W.  71 ;  Brunette  v.  Gagen,  106  Wis. 
618,  82  N.  W.  564;  Rhyner  v.  Menasha,  107  Wis.  201,  206, 
83  N.  W.  303 ;  SUdky  v.  Marinette  L.  Co.  107  Wis.  250,  259, 
83  N.  W.  514 ;  Musbach  v.  Wisconsin  C.  Co.  108  Wis.  67, 
70,  84  K  W.  36 ;  Bartlett  v.  Collins,  109  Wis.  477,  85  N.  W. 
703 ;  Mauch  v.  Hartford,  112  Wis.  40,  87  K  W.  816 ;  Eying- 
tm  V.  Merrill  112  Wis.  211,  88  K  W.  26 ;  CuUen  v.  Han- 
isch,  114  Wis.  24,  37,  89  N.  W.  900;  OTconsU  v.  Pennsyl- 
vania &  0.  F.  Co.  114  Wis.  448,  457,  90  K  W.  429 ;  Gutz- 
man  v.  Clancy,  114  Wis.  589,  90  N.  W.  1081.  If  all  that 
has  been  said  condemning  the  practice  of  instructing  juries, 
in  submitting  a  case  to  them  for  a  special  verdict,  respecting 
principles  of  law  with  which  they  have  nothing  to  do,  and 
which  are  of  no  moment  in  the  case  till  the  judge  comes  to 
view  the  facts  found  to  discover  the  legal  result  thereof,  is 
not  sufficient  to  wipe  out  the  last  vestige  of  the  prejudicial 
departure  in  that  regard  from  the  legislative  plan  in  enacting 
the  special  verdict  statute,  we  cannot  hope  to  aid  in  that  much- 
desired  consummation  by  saying  more  on  the  subject  It  is 
gratifying,  however,  that  few  errors  in  that  respect  have  re- 
cently reached  this  court.  That  leads  to  the  belief  that  the 
much-desired  reformation  is  nearly  complete. 

Some  complaint  is  made  respecting  the  conduct  of  respond- 
ent's counsel  upon  the  trial,  in  that  in  addressing  the  jury 
they  stated  what  would  be  the  effect  of  certain  answers  to  the 
special  questions.  The  objection  of  appellant's  counsel  to 
such  conduct  seems  to  have  been  sustained.  We  cannot  dis- 
cover any  prejudicial  error  in  what  occurred  in  respect 
thereto. 

Further  complaint  is  made  because  of  the  size  of  the  ver» 
Vol.  121—40 
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diet  It  seems  large.  However,  if  all  the  evidence  on  re- 
spondent's part  as  to  the  effects  of  her  injury  be  true^  it 
would  take  quite  a  large  sum  of  money  to  adequately  com- 
pensate her.  It  is  considered  that  the  verdict  is  not  so  large 
as  to  indicate  bias  or  prejudice  on  the  part  of  the  jury  with 
sufficient  clearness,  if  at  aU,  to  warrant  a  disturbance  of  the 
trial  court's  ruling  on  that  subject.  Probably  the  evidence, 
with  such  aids  as  the  court  and  jury  below  had  which  we  do 
not  possess,  would  fairly  permit  of  an  honest,  unbiased  ver- 
dict for  the  amount  complained  of. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Duncan,  Respondent,  vs.  City  of  Gkand  Rapids,  Appellant 

March  BS—ApHl  19,  1904. 

Municipal  corporations:  Injury  from  defective  8ideicalk:  Descrip- 
tion of  defect  in  notice  and  complaint:  Variance:  Amendment: 
Evidence:  Contributory  negligence:  Instructions:  Damages. 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  caused 

by  a  defective  sidewalk,  the  complaint  described  the  defect  aa 
a  hole  caused  by  the  adjoining  edges  of  two  planks  having 
rotted  away.  The  notice  of  injury  had  described  it  as  a  hole 
caused  by  the  fact  that  a  considerable  portion  of  two  planks 
had  rotted  away  and  broken;  and  the  evidence  showed  that 
besides  the  complete  rotting  away  of  a  portion  of  the  planks 
the  partially  rotted  edge  of  one  had  been  splintered  and 
broken  so  as  to  enlarge  the  hole.  Held,  that  the  variance  was 
not  material,  and,  though  the  description  in  the  complaint 
might  apply  to  another  defect  in  the  vicinity,  such  ambiguity 
could  not  be  ascribed  to  any  purpose  to  mislead. 

2.  An  amendment  of  the  complaint,  In  such  case,  to  conform  to  the 

evidence  being  unnecessary,  the  allowance  of  such  an  amend- 
ment was  without  prejudice. 
8.  A  witness  who  had  made  measurements  to  ascertain  the  exact 
location  of  the  defect  several  days  after  the  injury,  and  after 
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the  planks  had  been  removed,  claimed  to  be  able  to  locate  the 
place  by  his  memory  and  by  a  gathering  of  rotten  wood  on  the 
ground  which  he  had  observed  under  the  hole  while  the  side- 
walk was  in  place  at  and  before  the  time  of  the  injury.  JEfeZd, 
that  his  testimony  as  to  measurements  was  admissible. 

4.  Where  an  injury  was  caused  by  a  rotted  hole  in  a  plank  side- 
walk, evidence  that  there  were  other  similar  holes  and  that 
the  whole  walk  wsjb  old,  worn  out,  and  rotten,  was  admissible. 

I».  One  who,  having  no  prior  knowledge  of  defects,  was  injured  by 
stepping  into  a  rotted  hole  in  a  sidewalk  upon  a  main  street 
of  a  city,  was  not  guilty  of  contributory  negligence,  as  matter 
of  law,  merely  because,  as  she  passed  along,  she  was  engaged 
in  conversation  and  gave  no  particular  attention  to  the  sur- 
face of  the  walk,  although  she  had  observed  that  it  was  a  plank 
walk  and  in  places  was  "kind  of  teetery." 

(6.  Whether  an  instruction  that,  "the  whole  twelve  jurors  must  ap- 
prove of  and  agree  to  all  and  every  one  of  the  answers  made 
and  returned"  was  error,  for  the  reason  that  it  gave  the  jury 
to  understand  that  they  could  not  disagree  but  that  an  agree- 
ment one  way  or  the  other  was  compulsory,  not  decided.] 

7.  Upon  evidence  tending  to  prove  that  as  a  result  of  a  fall  on  a 
defective  sidewalk  plaintiff  received  severe  external  bruises, 
suffered  much  pain,  was  confined  to  her  bed  for  six  weeks,  and 
was  disabled  from  comfortable  performance  of  her  household 
duties  for  a  long  time,  and  also  suffered  some  injury  to  organs 
in  the  pelvic  region,  it  was  not  an  abuse  of  discretion  to  refuse 
to  set  aside  as  excessive  a  verdict  for  $1,000. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Chas.  M.  Webb,  Circuit  Judga     Reversed. 

Action  for  personal  injuries  received  August  9, 1901,  from 
a  fall  on  an  alleged  defective  sidewalk  on  Baker  street  in 
Grand  Rapids,  claimed  to  have  been  occasioned  by  a  hole  in 
the  sidewalk  into  which  plaintiff  stepped  while  passing  along 
in  broad  daylight,  giving  no  special  attention  to  the  sidewalk, 
but  engaged  in  conversation.  The  defect  was  described  in 
the  notice  to  consist  in  that  two  of  the  planks  in  the  sidewalk 
were  decayed  and  considerable  portions  thereof  rotted  away 
and  broken,  so  as  to  make  a  hole  about  nineteen  inches  long 
by  eight  inches  wide  and  ten  inches  deep,  enhanced  by  rotten 
stringers  and  looseness  of  the  planks.     Claim  was  filed  with 
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the  city  clerk  November  6,  1901,  not  acted  on  by  the  oouncil, 
and  appeal. taken  to  the  circuit  court  more  than  ei^tj  days 
thereafter.  No  notice  of  the  council's  action  or  nonaction 
was  served  on  plaintiff.  The  jury,  by  a  special  verdict, 
found  (1)  the  injury;  (2)  sidewalk  defective  and  unsafe; 
(3)  for  so  long  a  time  that  the  city  ought  to  have  known  and 
repaired;  (4)  the  proximate  cause  of  the  injury;  (5)  no  con- 
tributory negligence ;  and  (6)  damages,  $1,000.  Defendant 
moved  to  change  the  answers  to  the  fourth  and  fifth  questions 
and  for  judgment  upon  the  verdict  so  changed,  and  also  for 
a  new  trial,  both  of  which  motions  were  overruled  and  judg- 
ment entered  for  the  plaintiff,  from  which  the  defendant  ap- 
peals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
John  A,  Oaynor,  attorney,  and  B.  R.  Ooggins,  of  counsel, 
and  for  the  respondent  on  that  of  Brennan  &  Frost  and  D.  2?. 
Conway. 

Dodge,  J.  This  case  presents  several  questions  which 
have  been  considered  and  disposed  of  in  Lyon  v.  Grand 
EapidSj  ante,  p.  609,  99  N.  W.  311 ;  the  counsel  being  identi- 
cal in  both  cases.  It  will  therefore  be  unnecessary,  as  to  such 
questions,  to  do  more  than  apply  the  .decision  reached  in  that 
case.     Those  questions  are : 

First,  the  validity  of  the  appeal,  taken  more  than  eighty 
days  after  the  filing  of  the  claim  with  the  city  clerk,  but  be- 
fore any  notice  of  its  disallowance  by  the  common  council  had 
been  given  to  plaintiff.  That  objection  must,  upon  the 
authority  of  the  Lyon  Case,  be  ruled  against  the  appellant, 
and  the  action  of  the  trial  court  in  refusing  to  dismiss  the 
appeal  be  affirmed. 

Next  is  tlie  criticism  of  the  third  question  of  the  special 
verdict,  which  was  the  same  in  both  cases.  That,  too,  is  ruled 
against  the  appellant  by  the  Lyon  Case,  and  we  must  hold 
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here  that  no  prejudicial  error  is  well  assigned  upon  that  ques- 
tion. 

The  charge  of  the  court  with  reference  to  the  third  ques- 
tion contains  the  same  information  to-  the  jury  as  to  the 
grounds  of  liability  and  the  general  rules  of  law  under  whicH 
the  city  may  be  charged,  and  is  objectionable  and  prejudi- 
cially erroneous  for  the  same  reasons  stated  in  the  Lyon  Case. 

One  of  the  most  seriously  argued  assignments  of  error  is 
based  upon  the  contention  that  the  defect  proved  was  other 
than  that  alleged  in  the  complaint  and  that  described  in  the 
notice  of  injury  served  on  the  city ;  and  upon  this  difference 
it  is  urged,  first,  that  the  notice  was  thereby  misleading;  and, 
secondly,  that  an  amendment  allowed  to  the  complaint  at  the 
close  of  the  trial,  making  the  description  correspond  with  the 
evidence,  was  erroneous.  The  complaint  alleged  the  exist- 
ence of  a  hole  of  the  dimensions  mentioned  in  the  statement 
of  facts,  caused  by  the  adjoining  edges  of  two  successive 
planks  having  decayed  and  rotted  away  in  such  manner  as  to 
leave  such  hole,  and  that  the  stringers  were  badly  rotted,  so 
as  not  to  hold  the  nails.  The  notice  ascribed  the  defect  to 
the  fact  that  two  of  the  planks  were  decayed  and  a  consideiv 
able  portion  thereof  rotted  away  and  broken — so  much  so 
that  an  open  space  and  hole  therein  existed  of  the  said  dimen- 
sions— and  also  that  the  stringers  were  rotted.  The  evidence 
tended  to  show  that  the  walk  was  constructed  with  a  longi- 
tudinal stringer  in  the  middle,  and  that  in  the  south  half 
there  was  a  rotting  away  of  the  adjoining  edges  of  two 
boards,  said  rotting  away  being  complete  for  two  or  three 
inches,  and  that  on  the  east  edge  of  this  hole  one  of  the  boards 
was  further  splintered  and  broken  down  immediately  adjoin- 
ing the  middle  stringer,  so  that  the  hole  was  some  eight  inches 
wide  at  the  widest  point  along  the  stringer,  running  in  a  tri- 
angle with  the  apex  toward  the  south.  It  appeared,  however, 
that  this  splintered  and  broken-down  board  or  plank,  which 
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waa  originally  two  inches  thick,  had  so  rotted  away  xuider- 
neath  that  there  was  only  about  half  an  inch  of  thickness  not 
crumbled  away.  There  was  also  evidence  that  in  the  north 
half  of  the  walk,  in  about  this  same  neighborhood,  there  was 
a  hole  between  two  planks,  resulting  from  the  rotting  of  ad- 
joining edges,  but  without  any  breaking  or  splintering,  some 
fouir  or  five  inches  wide;  and  some  suggestion  appears  that 
other  similar  holes  elsewhere  in  the  walk  existed.  The  con- 
tention is  that  the  description  of  the  complaint  could  have 
applied  only  to  this  hole  in  the  north  half  of  the  walk,  where 
there  was  only  a  rotting  away  and  no  breaking  down.  It 
will,  however,  be  observed  that  the  original  notice  and  claim 
both  mentioned  the  fact  of  the  breaking  down  of  part  of  one 
of  the  planks  as  a  characteristic  of  the  defect ;  hence  it  is  ap- 
parent that  the  notice,  instead  of  tending  to  mislead  into  an 
understanding  that  the  injury  resulted  from  the  hole  in  the 
north  half  of  the  walk,  tended  directly  to  call  attention  to 
the  distinguishing  characteristic  of  the  hole  in  the  south  half. 
True,  the  complaint  differed  in  this  respect,  and  it  might 
have  been  held  more  accurately  to  describe  a  defect  from 
which  the  plaintiff  did  not  suffer,  instead  of  the  one  from 
which  she  did,  but  we  cannot  think  the  difference  at  all  ma- 
terial. A  hole  of  the  dimensions  described,  alleged  to  have 
been  caused  by  the  adjoining  edges  having  decayed  and  rotted 
away,  is  in  no  wise  an  incorrect  description  of  one  which  has 
been  enlarged  by  the  breaking  down  of  the  edges  of  the  board 
as  a  result  of  rot  and  decay,  although  portions  thereof  so 
broken  are  not  entirely  rotted  and  crumbled  out  of  existence. 
It  does  not  appear  that  plaintiff  had  any  knowledge  of  the 
other  holes  in  the  walk,  apart  from  their  existence,  so  that> 
though  complaint  might  be  ambiguous  by  reason  of  its  possi- 
ble reference  to  one  or  another  defect,  it  cannot  be  ascribed 
to  any  purpose  to  mislead  on  her  part  We  are  convinced 
that  the  description  in  the  notice  accurately  applied  to  the 
defect  proved  by  the  evidence,  and  that  the  departure  of  the 


19]  JANUAKY  TERM,  1904.  631 


Duncan  v.  Qrand  Rapids,  121  Wis.  626. 


complaint  from  accuracy  of  description  was  so  slight  as  to 
render  amendment  unnecessary  and  therefore,  if  at  all  im- 
proper, entirely  without  prejudice. 

Objection  is  made  to  the  admission  of  certain  evidence: 
!Fir8t>  that  of  one  La  Breche  as  to  measurements  made  to 
ascertain  the  exact  location  of  the  defect  several  days  after 
the  injury,  and  after  the  planks  had  been  removed  and  car- 
ried away  by  the  owner  of  the  abutting  premises.  He 
claimed  to  be  able  to  locate  the  place  of  the  defect  by  hia 
memory,  and  by  observing  a  gathering  of  rotten  wood  on  the 
ground,  which  he  had  also  observed  under  this  hole  while  the 
sidewalk  was  in  place  at  and  before  the  time  of  the  injury. 
We  think  this  rendered  his  testimony  as  to  measurements  ad- 
missible, although  the  uncertainty  bore  upon  its  accuracy  and 
his  credibility. 

A  further  criticism  of  the  testimony  of  this  and  other  wit- 
nesses is  that  they  were  allowed  to  testify  to  the  existence  of 
other  rotted  holes  in  the  walk,  most  of  them  of  less  dimen- 
sions,  and  also  to  the  generally  rotted  condition  of  the  string- 
ers after  the  boards  were  removed.  It  was  proved  without 
dispute  that  the  sidewalk  was  old  and  that  the  imder  side  of 
this  board  in  question,  in  common  with  others,  was  largely 
rotted  away,  leaving  but  a  thin  surface  of  cohesive  wood.  In 
the  admission  of  this  evidence  there  was  no  error.  The  de- 
fect from  which  plaintiff  suffered  was  an  immediate  result 
and  concomitant  of  a  generally  old,  rotted,  and  worn  condi- 
tion of  the  sidewalk,  similar  to  some  of  the  other  defects  de- 
scribed, though  slightly  greater  in  degree,  and  just  such  as 
might  naturally  and  reasonably  be  expected  to  develop  from 
the  worn-out  and  rotted  condition  of  the  whole  walk.  Under 
such  circumstances,  the  propriety  of  proving  the  generally 
defective  condition  has  been  often  approved,  and  is  entirely 
settled.  Barrett  v.  Hammond^  87  Wis.  654,  68  K  W.  1053 ; 
McHugh  V.  Minocqua,  102  Wis.  291,  78  N.  W.  478. 

It  is  claimed  that  the  trial  court  should  have  held  the 
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plaintiff  guilty  of  contributory  negligence  as  matter  of  law, 
and  amended  the  verdict  accordingly.     The  evidence  is  sim- 
ply that  she  had  no  previous  knowledge  of  the  existence  of 
"this  defect  or  of  the  condition  of  the  walk;  that  she  passed 
over  it  in  broad  daylight,  engaged  in  conversation  with  her 
daughter,  carrying  a  parasol;  and  that  she  gave  no  particular 
attention  to  the  surface  of  the  walk,  although  she  observed 
that  it  was  a  plank  walk  and  that  in  places  it  was  not  solid — 
"was  kind  of  teetery,"  as  she  expressed  it.     There  is  no  case 
in  this  court  which  justifies  the  holding,  as  matter  of  law, 
that  it  is  negligence  to  pass  over  a  sidewalk  upon  a  main  street 
in  a  city  without  carefully  observing  the  condition  thereof  at 
each  point  where  the  traveler  steps,  unless  she  has  knowledge 
of  the  defects  to  render  it  perilous.     That  a  sidewalk  is  shaky 
and  "teetery"  does  not  necessarily — certainly  as  matter  of  law 
— suggest  to  every  one  that  its  surface  is  probably  broken  by 
holes  in  which  she  may  step.     In  the  absence  of  such  su^es- 
tion,  or  any  other  knowledge  of  defects,  one  is  entitled  to  as- 
sume that  a  sidewalk  upon  a  principal,  traveled  thoroughfare 
in  a  city  is  safe  enough  to  pass  over  in  the  ordinary  manner 
of  foot  passengers.     Wheeler  v.  Westport,  30  Wis.  392 ;  Bar- 
stow  v.  Berlin,  34  Wis.  357.     We  are  not  prepared  to  say,  as 
matter  of  law,  that  attention  to  conversation  with  a  compan- 
ion and  failure  to  carefully  observe  every  foot  of  the  walk  is 
so  variant  from  the  conduct  of  the  ordinary  person  that  it 
must  be  held  negligence  per  se.     The  authorities  relied  on  by 
appellant — Devine  v.  Fond  du  LaCj  113  Wis.  61,  88  N.  W. 
913;  Seaver  v.  Union,  113  Wis.  322,  330,  89  N.  W.  163— 
were  both  cases  where  the  plaintiffs  had  knowledge  of  the  de- 
fect and  its  peril  and  departed  from  the  safe  course  in  order 
to  bring  themselves  in  contact  with  it. 

It  is  further  assigned  as  error  that  the  court  told  the  jury: 
"The  whole  twelve  jurors  must  approve  of  and  agree  to  all 
and  every  one  of  the  answers  made  and  returned  '^  contend- 
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ing  that  this  must  or  might  have  been  understood  as  leaving 
them  no  opportimity  to  disagree  upon  their  verdict,  but  as 
warning  them  that  an  agreement  one  way  or  the  other  was 
compulsory.  We  think  this  is  a  very  strained  construction  of 
the  language  of  the  court  in  the  connection  where  used,  but 
need  not  decide  as  to  whether  error  was  committed,  since  re- 
versal must  result  on  other  grounds,  and  a  different  phrase- 
ology will  very  likely  be  adopted  upon  another  trial. 

The  remaining  assignment  of  error  is  upon  the  refusal  of 
the  court  to  hold  the  damages  of  $1,000  excessive.  There 
was  evidence  tending  to  prove  that,  as  a  result  of  her  fall, 
plaintiff  received  severe  external  bruises,  suffered  much 
pain,  was  confined  to  her  bed  for  six  weeks,  largely  disabled 
from  comfortable  performance  of  her  household  duties  for  a 
long  time  thereafter,  and  that,  by  reason  of  the  shock  or  jar, 
injury  resulted  to  some  organs  in  the  pelvic  region  and  the 
ligaments  connected  therewith,  which  had  not  entirely  disap- 
peared at  the  time  of  the  trial.  If  the  jury  believed  in  the 
existence  of  all  of  the  injuries  thus  described  as  results  of 
plaintiff's  fall,  we  cannot  say,  as  matter  of  law,  that  the  ver- 
dict is  so  excessive  as  to  convict  the  trial  court  of  abuse  of 
discretion  in  declining  to  set  aside  or  reduce  it. 

By  reason  of  the  error  in  instructing  the  jury  as  to  the 
third  question  in  the  special  verdict,  there  must  be  reversal. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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EuDE,  Appellant,  vs.  Town  of  St.  Mabie^  Eespondent 

November  17,  IBOS—May  10,  190^. 

Drains:  Application  to  supervisors:  Notice  of  pendency:  Police 
power:  Private  uses:  Abatement  of  nuisance:  Special  assess- 
ments: Eminent  domain, 

1.  An  application  to  the  supervisors  of  a  town»  under  sec.  1359,. 

Stats.  1898,  for  the  laying  out  of.  a  ditch  or  drain  is  not  an 
application  to  the  town  hoard  within  the  meaning  of  sec.  3187a, 
and  the  filing  of  a  notice  of  the  pendency  of  the  application  is 
therefore  not  essential. 

2.  The  construction  of  ditches  or  drains  under  ch.  54,  Stats.  1898,. 

is  not  for  merely  private  uses,  but,  in  the  exercise  of  the  police 
power  of  the  state,  to  promote  the  public  health  and  welfare. 
Certain  remarks  in  Donnelly  v.  Decker,  58  Wis.  461,  criticised. 

3.  The  state  has  power  to  abate  a  public  nuisance  by  compelling 

the  drainage  of  lands  which  might  otherwise  create  malaria 
or  other  diseases;  and  special  assessments  therefor,  founded 
on  the  special  benefits  conferred,  do  not  constitute  a  taking  of 
private  property  for  public*  use  without  Just  compensation. 

4.  The  fact  that  there  may  be  a  special  assessment  of  benefits 

against  the  owner  of  land  on  which  a  drain  is  constructed  does 
not  take  the  proceeding  out  from  under  the  police  power  and 
place  it  under  the  power  of  eminent  domain. 

5.  Even  if  a  proceeding  under  ch.  54,  Stats.  1898,  results  in  the 

taking  of  one  person's  land  under  the  power  of  eminent  do- 
main as  a  means  of  abating  a  nuisance  on  the  lands  of  another,, 
the  statute  protects  all  constitutional  rights,  since  it  provides 
for  due  compensation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

This  action  was  commenced  June  29,  1901,  to  recover  back 
$41.92  paid  by  the  plaintiff  under  protest  for  the  amoimt  of 
special  assessment  against  the  plaintiff  in  the  construction 
of  a  drain  across  his  lands.  It  appears  from  the  record  and 
is  undisputed  or  found  by  the  court,  in  effect:  (3)  That  No- 
vember 25,  1899,  there  was  duly  presented  to  the  supervisor* 
of  the  town  a  petition  in  writing,  signed  by  twenty  freehold- 
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era  residing  therein,  including  one  or  more  of  the  owners  of 
portions  of  lands  through  which  the  enlargement  of  the  ditch 
hereinafter  mentioned  would  pass,  and  through  which  said 
ditch  was  proposed  to  be  laid  out,  and  asking  the  supervisors- 
to  lay  out  in  sections  and  enlarge  a  ditch  for  the  purpose  of 
draining  marsh  and  overflowed  lands  therein  pursuant  to  the 
provisions  of  sec.  1359,  Stats.  1898 ;  the  line  of  said  ditch  to 
pass  over  and  along  certain  lands  of  the  plaintiff  and  other 
lands  situated  in  said  town.  (4)  That  the  application  and 
petition  duly  described  the  land  through  which  the  proposed' 
ditch  was  to  pass,  together  with  the  route  of  the  same  as 
nearly  as  practicable  (5)  That  May  5,  1900,  the  super- 
visora  of  the  town  duly  made  out  a  notice  pursuant  to  the  pro- 
visions of  sec.  1360,  Stats.  1898,  fixing  therein  a  time  and 
place  at  which  they  would  meet  to  examine  and  decide  upon 
the  application  and  petition,  such  notice  specifying  as  nearly 
as  practicable  the  route  of  the  proposed  drain  and  ditch  and 
the  several  tracts  of  land  through  which  the  same  would  pass. 
(6)  That  the  route  of  said  ditch  was  stated  in  the  notice  to- 
pass  through  the  lands  of  the  plaintiff,  who  was  then  a  resi- 
dent of  the  town.  (7)  That  the  supervisors,  pursuant  to 
sec.  1360,  Stats.  1898,  duly  caused  the  notice  to  be  served 
upon  each  of  the  resident  owners,  as  therein  prescribed.  (8) 
That  May  15,  1900,  pursuant  to  such  notice  and  sec.  1361,. 
Stats.  1898,  the  supervisors  did  meet  at  the  time  and  place 
designated  in  such  notice,  and  did  then  and  there  proceed  to 
examine  the  location  where  it  was  proposed  to  construct  such 
ditch,  and  did  hear  all  reasons  that  were  offered  for  and 
against  the  laying  out  and  construction  thereof,  and  did  duly 
decide  to  lay  out  and  establish  the  ditch  and  the  enlargement 
thereof,  which  said  "ditch  so  established  and  laid  out  by  the 
supervisors  passed  through  and  along  the  lands  of  the  plaint- 
iff and  other  lands;  and  May  26,  1900,  the  supervisora  did 
duly  make  an  order  establishing  the  route  of  the  ditch,  and 
prescribing  the  width  and  depth  thereof,  and  caused  a  survey 
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to  be  made — all  pursuant  to  sec.  1362,  Stats.  1898.  (9)  And 
did  duly  make  an  order  pursuant  to  sec.  1363,  Stats.  1898, 
dividing  the  ditch  into  seven  sections — ^the  same  being  not 
less  in  number  than  the  several  parcels  of  land  which  would 
be  directly  benefited  by  the  construction  of  the  ditch,  and  in 
and  by  the  order,  among  other  things,  provided  that  sections 
3,  5,  and  7  should  be  constructed,  maintained,  and  kept  in 
repair  by  the  plaintiff ;  and  did  further  in  and  by  the  order 
estimate  the  cost  of  construction  of  each  section  of  said  ditch, 
to  wit,  $10  for  section  3,  $7.80  for  section  5,  and  $16.60  for 
section  7.  (10)  That  June  4,  1900,  the  supervisors  did  duly 
make  a  further  order  and  certificate  certifying  that  the  total 
<iost  of  construction  of  the  ditch  was  $74.50,  and  apportioned 
the  cost  among  the  owners  of  the  several  parcels  of  land  in 
the  town,  each  of  which  tracts  would,  in  the  judgment  of  the 
supervisors,  be  directly  benefited  by  the  construction  and  op- 
ening of  such  enlargement  of  said  ditch,  and  assessed  upon 
each  of  said  tracts  of  land  and  the  owners  thereof  the  sum  of 
$74.50  in  proportion  to  the  benefits  to  be  respectively  derived 
by  such  tracts  of  land,  and  duly  assessed  against  the  plaintiff 
and  his  lands,  for  the  construction  of  said  ditch,  pursuant  to 
sec.  1364,  Stats.  1808,  the  sum  of  $33.40  as  benefits;  and  the 
supervisors  at  the  time  of  making  said  order  entirely  failed 
and  refused,  to  award  to  the  plaintiff  any  damages  occasioned 
by  the  construction,  enlargement,  and  opening  of  said  ditch 
through  his  lands.  (11)  That  the  plaintiff,  not  being  satis- 
fied therewith,  duly  appealed  therefrom  pursuant  to  sec  1366, 
Stats.  1898 ;  that  upon  the  hearing  of  the  appeal,  June  23, 
1900,  by  agreement  between  the  supervisors  and  the  plaintiff, 
the  appeal  was  dismissed  and  abandoned.  (12)  That  there- 
after, and  pursuant  to  mandamus  proceedings,  the  supervis- 
ors of  the  town  did  duly  cause  a  survey  of  the  ditch  to  be 
made,  and  a  map  and  plan  thereof  made,  pursuant  to  the  pro- 
visions of  sec.  1363,  Stats.  1898,  and  in  all  things  complied 
^vith  the  provisions  of  that  section.    (13)  That  October  17, 
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1900,  the  supervisors  did  duly  make  a  certificate  of  additional 
assessment  of  benefits  to  be  derived  from  the  laying  out  of 
said  ditch  and  enlarging  the  same  in  order  to  pay  the  addi- 
tional expenses  of  said  plan  and  map  and  survey^  and  the  ad- 
ditional expenses  entailed  in  the  completion  of  the  ditch  and 
the  enlargement  thereof  pursuant  to  sec.  1371,  Stats.  1898,. 
and  in  and  by  the  certificates  of  additional  assessment  did  as- 
sess against  the  lands  of  the  plaintiff  herein,  and  for  the  com- 
pletion and  enlargement  of  said  ditch,  the  sum  of  $8.52,  and 
in  and  by  the  certificate  of  additional  assessment  so  made  did 
direct  the  officers  of  the  town,  as  provided  by  law,  to  collect 
the  same  as  if  the  same  had  been  levied  and  assessed  under 
and  by  virtue  of  the  orders  and  certificates  of  assessment  sa 
made  May  26,  1900,  and  June  4,  1900,  as  aforesaid;  and  by 
virtue  thereof  there  was  duly  assessed  against  the  lands  of 
the  plaintiff  for  benefits  derived  in  the  laying  out  and  con- 
stniction  and  enlargement  of  said  ditch  in  the  aggregate  the^ 
simi  of  $41.92.  (14)  That  October  22,  1900,  the  supervisors 
of  the  town  did  award  to  the  plaintiff  for  damages  which  he- 
would  sustain  by  reason  of  the  construction  and  opening  and 
enlargement  of  said  ditch  the  sum  of  $10  damages  to  the 
lands  of  the  plaintiff,  and  in  and  by  said  award  awarded 
damages  to  the  owner  of  each  parcel  of  land  damaged  as  they 
adjudged  reasonable  and  just.  (15)  That  thereafter  said 
ditch  and  drain  was  duly  constructed  and  enlarged,  and  the 
supervisors  duly  tendered  to  the  plaintiff  the  work  of  con- 
structing, in  accordance  with  the  specifications  and  within  a 
reasonable  time,  such  sections  of  such  work  as  were  located  on 
the  plaintiff's  lands  as  hereinbefore  found,  at  the  prices  esti- 
mated by  the  supervisors  for  doing  the  work  so  tendered, 
which  tender  the  plaintiff  refused,  and  refused  to  construct 
the  same,  and  therefore  the  supervisors  duly  let  to  the  low- 
est responsible  bidder  the  sections  of  work  in  construction 
and  enlargement  of  said  ditch  not  so  disposed  of  and  not  sa 
constructed  and  performed  by  the  plaintiff,  after  posting  no- 
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^tic€S  for  proposals  therefor,  as  required  by  sec  1370,  Stats. 
1898,  and  the  contract  awarded  for  the  construction  of  said 
sections  of  said  ditch  was  at  a  price  not  greater  than  the  orig- 
inal estimate  of  the  cost  thereof  made  by  the  supervisors,  as 
increased  by  them  by  their  certificate  of  additional  assessment 
made  October  17,  1900.  (16)  That  January  7,  1901,  the 
amount  so  assessed  for  benefits,  to  wit,  $41.92,  was  collected 
from  the  plaintiff  pursuant  to  sec.  1369,  Stats.  1898,  and  that 
:  amount  was  paid  by  the  plaintiff  to  the  town  treasurer  under 
•protest  made  by  him  at  the  time  of  such  payment.  (17)  That 
all  orders  and  papers  and  plans  and  specifications  made  by 
the  supervisors  were  duly  filed  in  the  office  of  the  town  clerk. 
(18)  That  the  supervisors  in  laying  out  and  constructing  said 
ditch,  and  in  enlarging  the  same,  and  in  assessing  the  bene- 
fits to  be  derived  therefrom  against  the  plaintiff  and  his 
lands,  and  in  all  the  proceedings  in  laying  out  and  construct- 
ing and  enlarging  said  ditch  and  in  levying  such  assessment 
.against  the  plaintiff  and  his  lands,  duly  followed  all  the  pro- 
visions of  ch.  54,  Stats.  1898,  in  that  behalf,  and  duly  did 
.all  things  and  performed  all  acts  that  were  necessary  to  be 
performed  and  prescribed  by  said  ch.  54  to  authorize  them  to 
lay  out,  construct,  and  enlarge  said  ditch.  (19)  That  by 
reason  of  the  action  of  the  supervisors  the  plaintiff  was  in- 
debted to  the  town  and  the  town  treasurer  in  the  sum  of 
$41.92.  (20)  That  no  notice  of  the  pendency  of  any  appli- 
cation for  the  laying  out,  constructing,  or  enlarging  of  said 
ditch  of  any  kind  was  ever  filed  in  the  office  of  the  register  of 
deeds. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
*the  supervisors,  in  laying  out  and  constructing  said  ditch  and 
enlarging  the  same,  and  in  assessing  the  $41.92  against  the 
plaintiff  and  his  lands,  in  all  things  duly  acted  pursuant  to 
law  and  to  the  authority  in  them  vested  by  ch.  54,  Stats.  1898 ; 
that  the  town  treasurer  had  due  and  legal  authority  to  collect 
-from  the  plaintiff  the  $41.92  so  paid  by  him  to  the  town 
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treasurer;  that  no  cause  of  action  exists  in  favor  of  the 
plaintiff  and  against  the  defendant;  that  the  complaint  in  this 
action  should  be  dismissed,  with  costs  against  the  plaintiff. 
From  the  judgment  entered  thereon  accordingly  the  plaintiff 
brings  this  appeal. 

John  J.  Wood,  Jr,,jior  the  appellant. 

For  the  respondent  there  was  a  brief  by  W.  E,  Cavanaugh, 
attorney,  and  Perry  NisJcem,  of  counsel,  and  oral  argument 
by  Mr.  Cavanaugh, 

Cassoday,  C.  J.  The  proceedings  in  question  were  in 
pursuance  of  ch.  54,  -Stats.  1898,  entitled  "Town  Drains," 
which  authorizes  the  draining  of  "marsh,  swamp  or  over- 
flowed lands."  The  lands  affected  by  the  drain  were  deter- 
mined by  the  supervisors  to  be  a  marsh,  and  were  located  in 
two  adjoining  quarter  sections  in  the  defendant  town.  The 
plaintiff  owned  120  acres  thereof,  and  three  other  persons 
respectively  owned  portions  of  the  other  200  acres.  It  ap- 
pears that  prior  to  such  proceedings  there  had  been  an  old 
ditch,  and  the  proceedings  were,  in  part  at  least,  to  widen 
and  deepen  the  old  ditch.  There  is  no  claim  that  the.  pro- 
ceedings were  not  conducted  in  accordance  with  the  sev- 
eral provisions  of  the  chapter  mentioned.  The  principal 
contention  is  that  the  proceedings  were  void  for  failure  to 
file  in  the  register's  office  "a  notice  of  the  pendency  of  such 
application,"  as  prescribed  in  sec.  3187a^  Stats.  1898.  Coun- 
sel is  certainly  correct  if  that  section  is  applicable,  for  the 
section  declares  that  "neglect  to  comply  with"  the  provisions 
of  that  section  "shall  render  all  proceedings  based  upon  such 
application  void."  Counsel  contends  that  it  is  applicable, 
because  it  requires  "every  person  who  makes  an  application 
to  any  court,  county  board,  common  council,  village  board, 
or  town  hoard,  for  laying  out,  widening,  extending,  or  vacatr 
ing  any  street,  alley,  water  channel,  park,  highway,  or  other 
public  place,"  to  file  such  notice  of  lis  pendens;  and  that 
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the  words  'W  town  board'*  were  not  stricken  out  by  ch.  121, 
Laws  of  1901,  until  after  the  proceedings  in  question.  On 
the  other  hand,  it  is  claimed  on  the  part  of  the  defendant  that 
such  application  was  not  made  to  the  "town  board,"  and  that 
the  "town  board"  did  not  lay  out  the  ditch  in  question.  The. 
statute  required  the  petitioners  to  "make  application  in  writ- 
ing to  the  supervisors  in  the  town,"  etc  Sec.  1369,  Stats. 
1898.  The  subsequent  sections  applicable  in  ch,  64  repeat- 
edly prescribe  the  duties  of  supervisors  in  such  matters,  but 
nowhere  refer  to  them  as  the  "town  board."  Sees.  1360- 
ISYla^  Stats.  1898.  The  application  in  this  case  was  "to  the 
supervisors  of  the  town."  This  court  has,  in  effect,  held  that 
supervisors  acting  under  ch.  54  of  the  statutes  are  in  the  ex- 
ercise of  a  police  power  conferred  upon  them  as  public  or 
governmental  officers  by  statute,  and  not  as  a  town  board. 
Williams  v.  Yorkville,  59  Wis.  119,  lY  N.  W.  646;  Staie  ex 
rel  Gordon  v.  McNay,  90  Wis.  104,  62  N.  W.  917.  Hence 
we  must  conclude  that  the  application  was  to  them  as  gov- 
ernmental officers,  and  not  as  a  town  board,  so  that  it  does 
not  fall  within  the  letter  of  sec.  3187a^  Stats.  1898,  to  the 
words  of  which  we  have  no  right  to  add  by  construction. 
The  proceeding,  therefore,  is  not  void  by  reason  of  failure 
to  file  notice  of  lis  pendens  in  accordance  with  that  section. 
Nevertheless,  counsel  for  the  appellant  contends  that  such 
an  application,  whether  it  results  in  taking  land  under  the 
power  of  eminent  domain  or  merely  calls  into  operation  the 
police  power,  is  a  proceeding  affecting  the  lands  relative  to 
which  the  application  operates,  and  that  one  object  of  the 
section  is  to  protect  subsequent  purchasers  or  incumbrancers. 
It  declares  that  "no  final  order,  judgment  or  decree  or  final 
resolution  or  order  talcing  or  affecting  such  land,  based  upon 
any  application  therefor,  shall  have  any  effect,  or  be  notice 
to  any  subsequent  purchaser  or  incumbrancer,  unless"  such 
notice  of  lis  pendens  is  filed.  Id.  Counsel  seem  to  rely  upon 
Svennes  v.  ^yest  Salem,  114  Wis.  650,  91  K  W,  121,  where 
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the  ax^tion  was  to  restrain  the  village  from  constructing  a 
drain  upon  the  land  of  the  plaintiff,  taken  by  proceedings 
for  the  condemnation  of  the  same,  as  prescribed  by  sees.  895- 
904,  927.  See  Lathrop  v.  Racine,  119  Wis.  461,  97  K  W. 
192,  194.  There  are  other  sections  of  the  statutes  authoriz- 
ing the  superintendent  of  highways  to  enter  upon  any  lands 
adjoining  to  or  near  the  highway  in  his  district,  and  con- 
struct such  drains  or  ditches  as  may  be  necessary  for  the  im- 
provement or  preservation  of  such  highways.  Sec.  1236,  and 
other  sections  of  ch.  52,  Stats.  1898.  Such  construction  of 
drains  has  been  r^arded  by  this  court  as  the  taking  of  pri- 
vate property  for  public  use,  within  the  meaning  of  thf^  con- 
stitution, and  hence  requiring  compensation  therefor  to  be 
made.  Sec.  13,  art.  I,  Const. ;  Smeaton  v.  Martin^  57  Wis. 
364,  15  N.  W.  408,  and  cases  there  cited;  Smith  v.  Gould,  59 
Wis.  631,  18  K  W.  457;  8.  C.  61  Wis.  31,  20  N.  W.  369 
The  section  of  the  statute  in  question  manifestly  requires  the 
filing  of  notice  of  lis  pendens  whenever  lands  are  taken  for 
public  use  by  proceedings  such  as  it  defines,  namely,  upon 
application  to  such  boards  as  it  specifies ;  but  for  the  reasons 
stated  above  it  has  no  application  here,  for  this  proceeding 
was  not  had  before  any  such  tribunal. 

Another  question  discussed  more  particularly  on  the  oral 
argument  was  the  constitutionality  of  this  proceeding,  called 
forth  by  the  contention  of  the  respondent's  counsel  that  this 
was  not  a  taking  under  the  power  of  eminent  domain,  be- 
cause the  construction  of  the  drain  was  for  a  merely  private 
use.  .  Such  contention  is  undoubtedly  based  upon  certain 
statements  contained  in  the  opinion  of  Mr.  Justice  Obton 
in  the  case  of  Donnelly  v.  Decker,  58  Wis.  461,  468,  17  N. 
W.  389,  391.  It  is  there,  among  other  things,  said,  in  effect, 
"that  such  ditching  and  draining  are  for  no  public  use  what- 
ever in  the  legal  meaning  of  the  term;"  that  "the  primary 
object  is  solely  to  restore  such  lands  to  a  proper  conditiooi 
for  tillage  and  agriculture  by  the  several  owners,  and  for 
Vol.121— 41 
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their  use  alone.  .  .  .  This  is  the  only  object  which  con- 
cerns their  use,  and  that  use  is  strictly  private;"  that  "there 
is  a  sovereign  power  in  the  state,  to  be  exercised  by  the  legis- 
lature, which  is  outside,  and  in  a  sense  above,  the  constitu- 
tion, called  the  police  power  of  the  state."  Such  statements 
are  manifestly  repugnant  to  other  portions  of  the  same  op- 
inion. For  instance,  the  opinion  quotes  a  portion  of  the  stat- 
ute wherein  it  is,  in  effect,  declared  that  the  supervisors  are 
only  authorized  to  lay  out  and  establish  such  ditch  or  drain 
"if  in  their  judgment  such  ditch,  drain,  or  enlargement  is 
demanded  by  or  will  conduce  to  the  pvblic  health  or  welfare." 
Sec.  1359,  Stats.  1898.  So  it  is  said  in  the  opinion:  "This 
legislation  may  readily  be  referred  to  liiis  power  by  provid- 
ing for  the  public  health/'  The  authorities  cited  in  the  op- 
inion do  not  justify  the  statement  that  such  use  is  private 
and  for  the  sole  benefit  of  the  landowners.  In  speaking  of 
that  case  it  was  said  by  Cole,  C.  J.,  that  "the  majority  of 
the  court  rested  the  authority  to  enact  such  a  law  upon  tho 
police  power  to  protect  the  public  health  and  welfare/' 
Bryant  v.  Bobbins,  70  Wis.  269,  35  N.  W,  545.  In  a  later 
case  he  said: 

"The  declared  purpose  of  the  law  in  question  is  to  promote 
the  public  health  and  welfare  by  executing  a  system  of  drain- 
age. That  is  the  main  purpose  and  object  of  the  law."  State 
ex  rel  Baltzell  v.  Stewart,  74  Wis.  620,  626,  43  N.  W.  947. 

Under  the  same  section  of  the  statute,  and  in  an  opinion 
by  Lyox,  C.  J.,  it  was  held  by  this  court  that : 

"The  to^vn  supen^isors,  before  proceeding  to  lay  out  and 
establish  a  ditch,  must  determine  that  in  their  judgment  it 
is  demanded  by,  or  will  conduce  to,  the  public  health  or  wel- 
fare. Such  a  determination  is  essential  to  their  jurisdiction, 
and  unless  it  appears  on  the  face  of  their  proceedings  thwr 
order  laying  out  and  establishing  the  ditch  is  void-"  State 
ex  rel.  WUte  v.  Cwtis,  86  Wis.  140,  56  N.  W.  475. 

In  the  case  at  bar  the  supervisors  met  pursuant  to  notice 
ten  days  before  the  time  fixed  for  laying  out  such  drain,  and 
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<iid  then  and  there  proceed  to  examine  the  location  where  it 
was  proposed  to  construct  such  ditch  and  lie  enlargement 
thereof,  and  did  hear  any  and  all  reasons  offered  for  or 
against  the  laying  out  and  construction  thereof,  and  declared 
that  in  their  judgment  such  enlargement  of  the  ditch  was 
<lemanded  by,  or  would  conduce  to,  the  public  health  or  wel- 
fare, and  thereupon  did  decide  to  lay  out  and  establish  the 
«ame.  The  marsh  to  be  so  drained  was  upon  the  lands  of  the 
plaintiff  and  the  three  other  parties  referred  to,  and  the  drain 
was  constructed  on  that  marsh. 

What  has  been  said  about  the  case  of  Donnelly  v.  Decker, 
supra,  is  not  by  way  of  criticising  the  decision  in  that  case, 
but  merely  to  correct  certain  misleading  remarks  of  the 
learned  justice  who  wrote  the  opinion  in  that  case.  In  that 
case  he  quotes  from  Cooley  this  language: 

"Similar  considerations  apply  in  the  case  of  drainage  laws, 
which  are  enacted  in  order  to  relieve  swamps,  marshes,  and 
other  low  lands  of  the  excessive  waters  which  detract  from 
their  value  for  occupation  and  cultivation,  and  perhaps  ren- 
der them  worthless  for  use,  and  are  likelv  at  the  same  time 
io  diffuse  through  the  neighborhood  a  dangerous  nuisance. 
If  these  may  be  drained  at  the  expense  of  the  owner  by  spe- 
<5ial  tax,  there  can  be  no  doubt  of  the  right  of  the  state  to 
make  it  his  duty  to  drain  them  as  a  matter  of  police  regula- 
tion, the  state  coming  forward  to  perform  the  duty  at  his  ex- 
pense in  case  of  its  not  being  suitably  or  expeditiously  per- 
formed." Donnelly  v.  Decker,  58  Wis.  470,  lY  N.  W.  389. 
See,  also,  25  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1181,  1182. 

Thus,  in  a  late  case  in  New  York,  where  the  defendant 
was  required  to  provide  "suitable  appliances  to  receive  and 
-distribute  a  supply  of  water  for  domestic  use"  on  the  floors 
specified  in  two  buildings  belonging  to  the  defendant,  it  was 
said  by  Judge  Peckham,  speaking  for  the  court,  that : 

"Laws  and  regulations  of  a  police  nature,  though  they  may 
disturb  the  enjoyment  of  individual  rights,  are  not  unconsti- 
tutional though  no  provision  is  made  for  compensation  for 
fluch  disturbances.     They  do  not  appropriate  jj^ivate  prop- 
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erty  for  public  use,  but  simply  regulate  its  use  and  enjoy- 
ment by  the  owner.  If  he  suffer  injury,  it  is  either  damnum 
absque  injuria,  or,  in  the  theory  of  lie  law,  he  is  compen- 
sated for  it  by  sharing  in  the  general  benefits  which  tiie  reg- 
ulations are  intended  and  calculated  to  secure."  Health  De- 
partment V.  Rector,  145  N.  T.  32,  43,  39  N.  E.  833,  836, 
citing,  among  other  authorities,  1  Dillon,  Mun.  Corp.  (4th 
ed.)  §  141. 

The  police  power  in  such  cases  is  usually  exerted  merely  to 
regulate  the  use  and  enjoyment  of  property  by  the  owner. 
22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  916;  Lewis,- Eminent 
Domain  (2d  ed.)  §  187.  It  is  said  by  the  author  in  this  last 
volume,  and  in  the  same  section,  that: 

"A  tract  of  land  which  requires  drainage  may  be  so  situ- 
ated that  it  can  only  be  drained  by  a  ditch  through  another 
tract  which  does  not  require  it  and  would  not  be  benefited  by 
it.  In  such  case  certainly  the  drain  could  only  be  made  under 
the  power  of  eminent  domain." 

That  is  the  same  in  principle  as  the  cases  above  cited 
where  drains  or  ditches  are  constructed  upon  adjoining  lands 
to  improve  or  preserve  public  highways. 

In  the  case  at  bar  the  basis  of  the  proceedings  was  the  right 
to  promote  the  public  health  and  welf ara  A  public  nuisance 
may  always  be  abated.  Its  abatement  may  be  beneficial  to 
the  owner  of  the  land  upon  which  it  is  situated;  and  such 
benefits  may  be  assessed  against  the  owner.  The  mere  fact 
that  such  benefits  may  be  assessed  against  the  owner  does  not 
take  the  case  out  from  under  the  police  power  and  place  it 
under  the  power  of  eminent  domain.  In  this  case  it  is  quite 
unnecessary  to  decide  whether  lie  actual  physical  invasion 
of  the  plaintiff's  land  was  a  mere  regulation  of  the  use 
thereof  to  abate  a  public  nuisance  thereon,  or  whether  it  in- 
volved in  addition  a  taking  of  some  portion  of  the  plaintiff's 
lafid  as  a  means  to  abate  a  nuisance  on  the  lands  of  others. 
Even  if  the  latter  be  true,  the  proceeding  prescribed  by  the 
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legislature  and  followed  by  the  supervisors  protects  all  his 
constitutional  rights,  for  it  awards  him  due  compensation. 

There  can  be  no  question  as  to  the  power  of  the  state  to 
^^compel  the  filling  or  clearing  and  drainage  of  lands  which 
might  otherwise  create  malaria  or  other  diseases."  22  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  923,  citing  cases  from  this 
and  other  courts.    So  it  is  declared  that : 

^'Special  assessments  founded  on  the  special  benefits  in- 
curred do  not  fall  under  the  constitutional  inhibition  against 
taking  private  property  for  public  use  without  just  compen- 
sation." 25  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1172,  citing 
cases  from  this  and  other  courts. 

Here  it  appears  that  June  4,  1900,  the  supervisors  esti- 
mated the  cost  of  such  construction  of  the  drain  at  $74.50, 
and  October  17,  1900,  they  ascertained  that  amount  to  be 
insufiicient  to  complete  the  work,  which  cost  $19  in  addi- 
tion, making  the  total  cost  $93.60 ;  and  so  they  determined 
that  the  lands  drained  were  proportionately  benefited  to  the 
amount  of  such  costs,  and  so  assessed  against  the  plaintiff 
and  his  lands,  as  benefits,  $41.92,  and  against  the  other  three 
parties  $51.58,  and  also  made  such  other  parties  pay  the 
plaintiff  $10  damages  to  a  certain  portion  of  his  land.  There 
is  nothing  in  the  case  to  indicate  that  such  assessment  against 
the  plaintiff  and  his  lands  was  in  excess  of  the  benefits  act- 
ually received;  and  hence  it  is  not  objectionable  on  such 
ground.  25  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1172 ;  Lath- 
rop  V.  Bacine,  119  Wis.  461,  97  N.  W.  192,  and  cases  there 
cited.  Such  additional  assessment  appears  to  have  been  au- 
thorized by  the  statutes.  Sees.  1363,  1364,  1371.  The  trial 
court  properly  held  that  the  $41.92  was  rightfully  assessed 
against  and  collected  from  the  plaintiff,  and  hence  that  he 
had  no  cause  of  action  to  recover  it  back. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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City   op  Asitland,   Appellant,   vs.  Wisconsht   Centsai. 
Railway  Company  and  others,  Respondents. 

February  2— May  10, 1904, 

Btate  and  federal  courts:  Prior  action. 

A  state  court  should  not  proceed  in  an  action  when  it  appears  that 
a  prior  action  between  the  same  parties  and  inTolTing  the  same 
Issues  is  pending  in  a  federal  court 

Appeal  from  an  order  of  the  circuit  court  for  Ashland 
county:  A.  J.  Vinje^  Judga     Affirmed. 

This  is  an  action  in  equity  to  compel  the  removal  of  cer- 
tain obstructions  which  it  is  alleged  the  Wiscor^n  Central 
Railway  Company,  of  which  respondents  are  the  receiv- 
ers, placed  in  Second  Avenue  West — a  public  street  in  the 
city  of  Ashland — and  praying  that  the  defendants  be  en- 
joined from  continuing  such  obstructions. 

As  stated  in  the  companion  case  of  Ashland  v.  Whitcomb, 
120  Wis.  549,  98  N,  W.  631,  this  case  was  appealed  to  this 
court,  and  a  decree  rendered  therein,  in  an  appeal  from 
orders  like  the  one  in  question.  The  facts  of  the  case  on  the 
former  appeal  are  reported  in  114  Wis.  104,  89  N,  W.  886. 
It  now  appears,  in  addition  to  the  facts  there  stated,  that  the 
case  was  again  noticed  for  trial  in  the  circuit  court  for  Ash- 
land county  for  the  September  term,  1902,  and  that  respond- 
ents appeared  and  moved  the  court  at  said  tenn  to  strike  the 
cause  from  the  calendar,  which  motion  was  granted. 

The  order  striking  the  cause  from  the  calendar  was  based 
upon  the  record,  files,  and  affidavits,  setting  forth  the  proceed- 
ings had  in  this  case,  as  well  as  the  companion  case  of  AA- 
land  V.  Whitcorrib,  showing  that  the  federal  court  had  taken 
and  retained  jurisdiction  of  all  questions  pertaining  to  the 
removal  of  the  obstructions  from  the  streets  in  appellant  city, 
and  that  it  appeared  that  the  action  of  Ashland  v.  Whitcomb 
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was  pending,  undetermined,  in  the  United  States  Circuit 
Court  for  the  Western  District  of  Wisconsin,  and  that  the 
receivers  had  brought  a  cross-bill  in  the  action  in  the  federal 
court,  setting  up  all  the  facts  alleged  in  appellant's  complaint 
concerning  the  obstructions  placed  in  Fourth  Avenue  West, 
and  also  as  to  all  obstructions  placed  by  them  in  Fourth  street 
and  Third  and  Second  Avenues  West,  of  said  city,  and  pray- 
ing that  their  possession  of  the  streets  be  declared  lawful, 
under  title  to  the  land,  and  that  the  title  be  declared  vested 
in  them,  and  that  appellant  city  be  forever  enjoined  from 
interfering  or  attempting  to  interfere  with  the  right,  title,  or 
possession  to  such  streets;  that  appellant  had  appeared  and 
demurred  to  the  cross-bill,  raising  an  issue  thereon,  which  re- 
mains undetermined  and  is  pending  in  the  federal  court. 

For  the  appellant  there  was  a  brief  by  F.  J.  Colignon,  at- 
torney, and  Dillon  &  Colignon  and  W,  M.  Tomkins,  of  coun- 
sel, and  oral  argument  by  Mr.  Tomkins. 

For  the  respondents  there  was  a  brief  by  Howard  Morris 
and  Thos.  H.  Gill,  and  oral  argument  by  Mr,  Gill. 

The  following  opinion  was  filed  February  23,  1904: 

SiEBECKER,  J.  There  is  no  dispute  but  that  the  cross-bill 
filed  in  the  companion  case  of  Ashland  v.  Whit  comb,  120 
Wis.  549,  embraced  the  cause  of  action  sought  to  be  litigated 
in  this  case.  The  matters  set  out  in  the  cross-bill  concededly 
pertain  to  the  rights  of  the  respondents  to  the  possession  of 
and  title  to  the  land  which  appellant  claims  to  be  parts  of  the 
public  streets,  and  that  respondents  are  charged  with  having 
erected  and  continuing  to  maintain  structures  thereon  which 
are  alleged  to  be  encroachments  in  the  streets.  Respondents 
assert  their  right  to  this  property  by  the  authority  vested  iu 
them  under  the  order  or  decree  of  the  federal  court  that  they 
hold  it  for  the  court  and  apply  it  under  the  court's  direction 
and  administration.  Since  it  was  determined  in  the  Whit- 
comb  Case  that  the  federal  court  had  assumed  and  retained 
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jiirisdiction  of  the  cause,  it  must  follow  that  a  prior  action 
is  pending  in  the  federal  court,  wherein  all  the  matters  at 
issue  in  this  case  are  to  be  litigated  and  finally  determined 
between  l^e  same  parties.  Under  such  circumstances,  the 
state  court  will  defer  to  the  jurisdiction  and  determination 
of  the  federal  court^  and  take  no  proceeding  in  the  case,  un- 
less the  action  be  dismissed  and  thereby  leave  the  state  court 
free  to  proceed  without  conflicting  with  the  jurisdiction  of 
the  federal  court  We  find  the  order  striking  the  case  f r^ 
the  calendar  was  properly  granted. 
By  the  Court. — Order  afiirmed. 

Appellant  moved  for  a  rehearing. 

The  following  opinion  was  filed  May  10,  1904 : 

SiEBECKER,  J.  Appellant's  motion  for  a  rehearing  in 
this  case  is  based  upon  the  ground  that  the  court  erred  in  as- 
suming that  the  Wisconsin  Central  Railroad  Company  and 
its  receivers  are  parties  to  this  action.  The  claim  is  measur- 
ably justified,  because  the  writer  erroneously  included  in  the 
statement  of  the  case,  when  referring  to  the  Wisconsin  Cen- 
tral Railway  Company,  the  phrase,  "of  which  respondents 
are  the  receivers."  That  phrase  is  not  in  accordance  with 
the  facts,  and  should  have  been  omitted.  The  decision  was, 
however,  made  upon  the  facts  as  they  are,  and  it  must  stand, 
and  be  treated  as  though  the  statement  referred  to  were  not 
in  the  case.  That  it  was  inadvertently  incorporated  in  the 
case  is  apparent  from  the  other  portions  of  the  statement  of 
facts,  and  the  explicit  reference  to  the  accurate  statement  of 
facts  made  in  the  decision  when  the  case  was  before  this  court 
on  its  former  appeal.  No  new  grounds  are  suggested  for  a 
modification  of  the  decision  on  this  appeal.  The  reasons  now 
advanced  were  in  substance  considered  in  the  argument,  and 
weighed  by  this  court  in  reaching  the  decision.  Since  the 
federal  court  has  assumed  and  retains  jurisdiction  of  the 
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cause,  as  stated  in  the  decision  in  the  companion  case,  and 
the  respondent  railway  company  having,  by  its  answer, 
pleaded  the  pendency  of  that  action,  and  that  the  issues  in 
this  action  are  the  same  as  those  raised  by  the  pending  cross- 
bill and  reply  in  that  action,  and  that  its  claim  of  right  to 
the  streets  in  controversy  is  the  same  as  the  claim  of  the  re- 
ceivers urged  in  their  cross-bill,  we  must  adhere  to  our  for- 
mer conclusion  holding  that  the  trial  court  adopted  the  cor- 
rect course  in  ordering  that  this  action  await  the  determina- 
tion of  the  issues  under  the  cross-bill  in  the  federal  court 
By  the  Court, — ^Motion  denied,  without  costs. 


LuDiNGTON",  Appellant,  vs.  Patton  and  others,  imp..  Re- 
spondents. 

March  22— May  10,  1904. 

Appeal:  Mandate:  Judgment  in  trial  court:  Wills:  Election  by  widow: 
Fraud  of  trustees:  Accounting:  Insurance:  Dower:  Interest:  Ad- 
vancements. 

1.  Where  a  cause  has  been  remanded  by  the  supreme  court  with  di- 

rections stating  the  measure  of  relief  to  be  granted,  the  trial 
court  should  enter  judgment  in  strict  accordance*  with  such 
mandate. 

2.  The  mandate  of  this  court  on  a  former  appeal  directed  that  a 

widow  be  restored  to  the  situation  she  would  have  occupied  had 
she  duly  elected  to  take  the  provision  made  for  her  by  law  in- 
stead of  that  made  in  her  husband's  will,  and  had  she  season- 
ably been  put  in  possession  and  enjoyment  thereof, — she  to  be 
charged  with  the  legitimate  expenses  that  would  have  belonged 
to  her  to  pay  if  the  trustees  under  the  will  had  rightfully  cared 
for  her  property  as  trustees  of  an  express  trust.  It  was  indi- 
cated that,  where  practicable,  she  was  to  receive  in  specie  the 
property  which  would  have  come  to  her  had  she  made  said 
election,  and,  where  that  was  not  practicable,  that  she  should 
have  an  equivalent  in  money.    Held: 

(1)  The  insurance  with  which  the  widow  should  be  charged 
In  respect  to  the  homestead  and  other  realty  is  limited,  under 
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such  mandate,  to  the  reasonable  cost  of  protecting  her  Insur- 
able interest,  1.  e.  the  Value  of  her  contingent  and  dower  rights. 
[Whether  in  determining  the  mesne  profits  of  realty,  upon  the- 
assessment  of  damages  for  wrongful  detention  of  a  dower  in- 
I  terest,  or  upon  the  statement  of  an  account  between  life  ten- 

ant and  remainderman,  insurance,  as  well  as  taxes  and  repairs,, 
should  be  deducted  from  gross  income,  not  determined.] 

r 

(2)  The  trustees  having,  by  improvement  of  unproductive- 
realty,  obtained  a  profit  therefrom,  and  being  charged  with 
the  value  of  the  use  of  such  realty,  insurance,  as  well  as  tazes- 
and  repairs,  was  properly  deducted  from  the  total  rent  to  de- 
termine the  net  rent;  and  after  apportioning  such  net  rent  be- 
tween the  value  of  the  improvements  and  the  value  of  the  realty 
separate  therefrom,  one  third  of  the  amount  apportioned  to  the- 
latter  was  properly  allowed  to  the  widow  on  account  of  her 
dower  interest. 

(3)  It  was  error  to  assign  to  the  widow,  as  her  dower  inter- 
est in  said  realty,  one  third  of  the  rents,  issues,  and  profits 
thereof  as  the  same  had  been  improved  by  the  trustees,  the 
cost  of  such  improvements  being  treated  in  another  part  of  the 
account  as  personal  property  in  which  she  was  entitled  to  share 
equally  with  the  heirs.  The  realty  should  be  valued,  separate 
from  the  improvements,  as  of  the  time  of  the  accounting,  and 
she  should  be  allowed,  for  her  interest  therein,  the  value  of 
her  dower  right  according  to  the  principles  of  law  applicable 
to  annuities. 

(4)  The  widow  being  entitled  under  the  mandate  to  a  one- 
seventh  interest  in  a  certain  mortgage,  the  trustees  should  have 
been  charged  in  her  favor  with  one  seventh  of  the  value  of  said 
mortgage  at  the  close  of  the  executorship  period,  with  interest 
thereafter  until  the  final  closing  of  the  account. 

(5)  In  stating  the  account  under  the  mandate  all  pajrments 
made  to  the  widow,  over  and  above  the  allowances  to  which  she 
was  entitled  during  the  settlement  of  the  estate,  should  have 
been  charged  to  her  as  of  the  date  thereof,  and  all  payments 
which  ought  to  have  been,  but  were  not,  made  to  her  should 
have  been  charged  in  her  favor  against  the  trustees  as  of  the 
time  they  ought  to  have  been  made,  with  interest  upon  each 
item  down  to  the  closing  of  the  account. 

;  (6)  The  trial  court  having,  however,  treated  separately  the 

I>eriod  of  executorship  and  the  following  period  of  trusteeship 
under  the  will,  and  having  struck  a  balance  at  the  end  of  the 
former  period,  and  no  objection  thereto  being  made  by  the  pai^ 
ties,  that  method  of  stating  the  account  is  sanctioned  by  this 
court, — ^all  payments  during  such  executorship  period,  either  to 
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the  widow  In  excess  of  her  proper  allowances,  or  to  the  heirs,, 
to  be  charged  to  them  respectively,  with  interest  from  the  dates 
of  such  payments  to  the  end  of  said  period. 

3.  Under  sec.  3959,  Stats.  1898,  a  delivery  of  property  by  one  per- 

son to  another  having  claims  upon  his  bounty  is  not  to  be 
deemed  an  advancement  unless,  at  the  time  of  such  delivery, 
it  is  given  that  character  either  by  a  declaration  in  the  writing 
making  the  bestowal,  or  by  an  acknowledgment  in  writing  by 
the  recipient,  or  by  an  expression  of  the  donor  in  respect  to  the 
matter  in  charging  the  property  to  the  donee. 

4.  Thus,  sums  of  money  furnished  by  a  testator  to  his  children  in 

his  lifetime  and  charged  to  them  upon  his  books  in  the  form 
of  loans  should  not  be  treated  as  advancements  but  as  a  part 
of  the  estate  in  which  the  widow,  who  had  elected  not  to  take 
under  the  will,  was  entitled  to  share  equally  with  the  children,, 
although  the  will  provided  that  "all  sums  advanced  and  charged 
by  me  to  either  of  my  children  .  .  .  are  to  be  deemed  ad- 
vancements to  said  child  and  to  be  taken  into  account"  in  the 
distribution  of  the  estate. 


Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.  Reversed  in  part, 
affirmed  in  paH. 

A  judgment  entered  in  this  cause  was  reversed  as  indicated 
in  the  report  of  the  case  in  111  Wis.  260,  86  I^.  W.  571.  It 
was  there  held  that  the  plaintiff — ^by  reason  of  the  fraudu- 
lent conduct  of  A.  G.  Van  Schaick  and  James  E.  Patton, 
executors  and  trustees  imder  her  husband's  will,  who  oc- 
cupied a  positaon  of  trust  and  confidence  in  respect  to  her — 
was  entitled  to  have  certain  instruments,  which  they  induced 
her  to  sign,  declared  void,  and  to  recover  as  against  them 
and  the  property  in  their  hands  and  the  beneficiaries  under 
said  will,  the  benefits  in  specie,  or  an  equivalent  thereof, 
which  would  have  come  to  her  had  she  duly  made  her  elec- 
tion not  to  take  under  such  will,  which  she  presumably  would 
have  done  had  she  not  been  deceived  by  such  executors  and 
trustees  into  taking  a  different  course.  The  measure  of  her 
relief,  under  the  circumstances,  was  declared  as  follows : 

She  must  have  that  part  of  her  husband's  estate  which 
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came  into  the  trust  as  personal  property  which  she  weuld 
have  secured  by  an  election  to  take  under  the  statute^  or 
have  its  equivalent^  and  further  have  the  same  as  of  the  time 
she  would  have  obtained  it  in  the  regular  course  of  the  set- 
tlement of  the  estate.  If  more  than  legal  interest  has  been 
•obtained  by  the  trustees  for  the  use  of  the  property  in  the 
aneantime,  she  is  entitled  to  the  benefit  thereof.  She  must 
be  made  good  for  allowances  to  which  she  would  have  been 
entitled  out  of  the  estate  for  her  support  or  otherwise  had 
^he  made  her  election  as  indicated,  and  have  the  same  as  of 
the  time  such  allowwnces  would  have  come  to  her  possession 
in  the  regular  course  of  the  administration  of  the  estate. 
She  must  also  have  all  the  other  benefits  that  would  have 
<5ome  to  her  in  case  of  such  election,  including  her  proper 
share  of  the  rents  and  profits  of  the  real  estate  of  which  her 
husband  died  seised,  including  her  share  of  the  rent  of  the 
Pabst  comer,  so  called,  treating  such  rent  as  profit  issuing 
out  of  real  estate  in  which  she  is  entitled  to  share  on  the 
basis  of  dower.  She  must  account  for  all  the  sums  of  money 
she  has  received,  and  as  of  the  time  of  the  receipt  thereof, 
and  she  must  restore  to  the  estate  the  Kenwood  home  in  the 
state  of  Illinois,  which  she  now  occupies,  and  account  for  the 
use  thereof.  In  such  accounting  the  trustees  should  be  al- 
lowed their  reasonable  expenses  and  charges  for  caring  for 
the  property  upon  substantially  the  same  basis  as  if  they 
had  administered  the  same  for  appellant  as  trustees  6f  an  ex- 
press trust.  The  heirs  must  make  restitution  of  all  moneys 
distributed  to  them  which  rightfully  belong  to  appellant,  so 
far  as  necessary  to  enable  her  to  obtain  the  full  relief  to 
which  she  is  entitled,  and  their  interests  in  the  estate,  now  in 
the  hands  of  the  trustees,  must  be  charged  with  that  obliga- 
tion. 

In  the  proceeding  to  execute  the  mandate  of  this  court  for 
the  entry  of  a  judgment  in  accordance  with  the  f  or^oing^  an 
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interlocutory  judgment  was  rendered  in  the  court  below  in* 
these  words : 

PlaintiflF  "is  adjudged  to  have  and  be  entitled  to  the  same^ 
statutory  and  legal  rights  in  the  estate  of  her  husband^  Har- 
rison Ludington,  deceased,  as  she  would  have  secured  had 
she,  within  one  year  after  the  filing  of  the  petition  for  the- 
probate  of  the  will  of  her  husband,  filed  in  the  county  court 
for  Milwaukee  county,  in  probate,  a  notice  in  writing  that 
she  elected  to  take  the  provisions  made  for  her  by  law,  in- 
stead of  the  provisions  made  for  her  in  the  will  of  her  hus- 
band, and  that  she  is  entitled  to  the  same  dower  in  his  lands, 
and  the  same  right  to  the  homestead  as  if  her  husband  had" 
died  intestate,  leaving  lawful  issue,  and  to  the  same  share  of 
his  personal  estate  as  if  he  had  died  intestate;  and  that  she 
be  entitled  to  all  allowances  to  which  she  would  have  been  en- 
titled out  of  her  husband's  estate  for  her  support  or  other- 
wise, had  she  made  her  election  as  indicated,  .  .  .  and 
that  she  be  entitled  to  have  her  statutory  rights  in  the  per^ 
sonal  property  belonging  to  her  husband's  estate,  or  have  its 
equivalent  in  case  the  same  had  been  converted  by  said  de- 
fendants or  any  of  them ;  and  have  the  same  as  of  the  time^ 
when  she  would  have  obtained  it  in  the  regular  course  of  the 
settlement  of  the  estate  of  her  husband." 

Defendants  are  "required  to  account  in  accord  with  the- 
foregoing  provisions  of  the  decree." 

Plaintiff  is  "required  to  account  for  all  sums  of  money  she 
has  received,"  and  "for  the  use  of  the  Kenwood  home  and 
restore  the  same  to  the  executors." 

All  matters  of  accounting  are  referred  to  F.  A.  Geiger,, 
Esq.,  referee. 

The  result  of  the  reference  was  that  plaintiff  was  found  to 
be  entitled  to  $86,839.53  and  costs;  also  to  the  use  of  the 
homestead  during  her  widowhood,  and  in  case  of  her  mar- 
riage to  dower  interest  therein,  and  in  addition  findings  were- 
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made  respecting  her  dower  interest  in  the  other  real  estate  of 
which  her  husband  died  seised,  all  of  which  findings  were 
confirmed  by  the  court.  Thereupon  judgment  was  rendered 
in  accordance  therewith  to  the  following  effect : 

(1)  Plaintiff  is  "to  be  tenant  during  her  widowhood,  and 
upon  her  remarriage  the  same  to  be  subject  to  dower,  of  the 
homestead"  (describing  the  same),  the  defendants  ''to  sur- 
render immediate  possession  thereof"  to  her. 

(2)  Plaintiff  has  a  dower  right  in  certain  real  estate,  de- 
scribing tlie  same. 

(3)  Her  dower  cannot  be  assigned  as  to  such  real  estate 
by  setting  off  to  her  a  portion  by  metes  and  bounds. 

(4)  One  third  of  the  rents  and  profits  of  such  real  estate 
is  assigned  to  her,  the  same  to  be  had  and  received  by  her  as 
tenant  in  common  for  life  with  the  other  owners  of  such 
interest. 

(5)  "The  defendants  and  each  of  them  are  hereby  directed 
to  surrender  immediate  possession  thereof  to  the  plaintiff." 

(6)  That  plaintiff  recover  of  the  persons  named  $68,- 
547.19  and  costs,  making  in  all  $69,856.34,  the  trust  estate 
to  stand  charged  with  the  payment  thereof. 

(7)  Further  relief  may  be  had  according  to  the  findings 
of  the  referee  or  in  regard  to  certain  real  estate  mentioned. 

The  amoimt  in  money  adjudged  to  the  plaintiff  accorded 
with  that  found  due  her  by  the  referee,  less  payments  made 
thereon  and  interest.  Various  exceptions  were  taken  upon 
both  sides  to  the  findings  of  the  referee  and  the  confirmation 
thereof,  and  both  sides  appealed. 

George  P.  Miller  and  Hugh  Byan,  for  the  plaintiff. 

For  the  defendants  there  was  a  brief  signed  by  Bloodgoodj 
Kemper  &  Bloodgoodj  attorneys,  and  Jackson  B,  Kemper, 
of  counsel,  and  separate  briefs  by  Jackson  B.  Kemper,  of 
counsel,  and  by  Francis  Bloodgood,  of  counsel ;  and  the  cause 
was  argued  orally  by  Jackson  B,  Kemper, 
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Marshall,  J.  The  questions  raised  on  this  appeal  must  be 
■solved  by  the  mandate  of  this  court  upon  the  former  appeal. 
Ill  Wis.  260,  86  N.  W.  671.  The  function  of  the  trial 
court  in  the  rendition  of  the  present  judgment  was  limited 
•strictly  to  the  execution  of  such  mandate;  therefore,  no  ex- 
tended discussion  of  legal  questions  or  citation  of  authorities 
need  or  will  be  indulged  in  in  rendering  this  opinion,  nor 
^vill  any  attempt  be  made  to  determine  the  meaning  of  the 
mandate  by  rules  for  judicial  construction,  it  being  supposed 
that  resort  to  such  rules  is  imnecessary.  The  course  which 
the  trial  court  was  directed  to  take  after  the  determination 
of  the  former  appeal  was  carefully  fenced  about,  and  the  gen- 
•eral  features  plainly  pointed  out.  Mere  details  were  of 
■course  omitted,  as  is  usual. 

In  stating  the  account  as  to  the  homestead  in  which  plaint- 
iff had  a  contingent  interest  as  to  the  whole,  and  otherwise 
A  dower  interest,  the  entire  expense  of  keeping  up  the  insur- 
ance was  charged  to  her.  That  was  not  warranted  by  the 
mandate.  In  plain  language  it  provided  for  restoring  plaint- 
iff to  precisely  the  same  situation  she  would  have  occupied 
had  she  made  her  election  to  take  the  interest  in  her  hus- 
band's estate  which  belonged  to  her  by  law  and  seasonably 
been  put  in  possession  and  enjoyment  thereof,  she  to  be 
charged  with  the  legitimate  expenses  that  would  have  be- 
longed to  her  to  pay  if  the  trustees  had  rightfully  cared  for 
her  property  as  trustees  of  an  express  trust.  That  included 
insurance,  of  course,  but  only  the  reasonable  cost  of  protect- 
ing her  insurable  interest,  which  was  limited  to  the  value  of 
lier  contingent  and  dower  rights.  Hartford  F.  Ins.  Co,  v. 
Haas,  87  Ky.  531,  9  S.  W.  720 ;  Home  Ins.  Co.  v.  Field,  42 
111.  App.  392.  Whether  in  determining  the  mesne  profits 
of  realty  in  assessing  the  damages  for  the  wrongful  detention 
of  dower  interest  or  in  stating  an  account  between  a  life  ten- 
iint  and  a  remainderman^  insurance  as  well  as  taxes  and  costs 
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of  repairs  should  be  deducted  from  the  gross  income,  we  do 
not  deem  necessary  or  proper  to  decida  So  the  rule  on  the 
subject,  to  be  deduced  from  Hart  v.  Eartj  117  Wis.  639,  94 
N.  W.  890 ;  Bonner  v.  Peterson,  44  111.  253,  261 ;  Welsh  v. 
London  Assur.  Corp.  161  Pa.  St.  607,  617,  25  AtL  142;  Peck 
V.  Sherwood,  56  N.  Y.  615;  and  Harrison  v.  Pepper,  116 
Mass.  288,  44  N.  E.  222,  cited  to  our  attention,  is  not  ma- 
terial. The  rule  for  this  case  was  settled  upon  the  former 
appeal.  The  error  in  not  limiting  the  insurance  eaq>eas6 
chargeable  to  plaintiff  on  account  of  her  interest  in  the  home- 
stead to  such  proportion  of  the  total  expense  of  insuring  the 
property  as  the  value  of  her  interest  then  bore  to  the  entire 
value,  must  be  corrected. 

In  adjusting  plaintiff's  rights  as  to  other  insurable  real 
property  than  the  homestead,  the  referee  charged  her  one 
third  of  the  expense  thereof.  That  is  not  in  accordance 
with  the  mandate  for  the  reason  above  stated.  If  plaintiff's 
interest  in  the  realty  had  been  assigned  to  her  seasonably 
after  her  husband's  death,  she  would  have  received  a  full 
third  of  the  rents  and  profits  thereof  and  been  obliged  to  pay 
the  same  proportion  of  the  taxes  and  repairs.  Her  insurable 
interest  would  have  been  limited,  manifestly,  to  the  value  of 
her  life  estate  in  one  third  of  the  property,  and,  obviously, 
by  the  terms  of  the  mandate,  that  is  the  limit  of  credit  allow- 
ance to  the  trustees  in  that  regard. 

In  stating  the  account  as  to  the  so-called  Broadway  prop- 
erty, the  value  of  the  use  of  plaintiff's  one-third  interest  in 
the  unimproved  land  was  determined  upon  the  basis  of  her 
having  such  an  interest  in  the  land  improved  as  would  be 
equal  to  a  one-third  interest  therein  unimproved.  The  en- 
tire income  from  the  property  was  divided  accordingly,  and 
plaintiff  was  charged  with  a  like  proportion  of  the  insurance. 
Complaint  is  made  of  that^  on  the  theory  that  it  requires 
plaintiff  to  bear  a  part  of  the  insurance  on  the  improvements, 
while  her  interest  was  in  the  land  only.     An  ezaminatioQ  of 
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the  referee's  reasons  for  proceeding  as  he  did  satisfies  us  that 
such  was  not  his  intention.  He  acted  upon  the  theory  that 
by  the  improyement  of  the  realty  a  profit  as  to  the  ground 
was  produced,  while  otherwise  it  would  have  been  unpro- 
ductive; and,  as  the  trustees  were  to  be  treated  as  other 
fiduciaries  in  that  they  were  not  to  be  permitted  to  make  a 
profit  off  their  cestui  que  trust,  they  were  charged  with  the 
value  of  the  use  of  the  realty  to  them,  the  idea  being  that  the 
value  of  such  use  was  the  total  rent  received  less  insurance, 
taxes,  and  repairs.  The  net  rent  was  apportioned  between 
the  value  of  the  realty  separate  from  the  improvements,  and 
the  value  of  the  improvements,  and  one  third  of  the  former 
was  granted  to  plaintiff.  Plaintiff's  counsel  do  not  appear 
to  have  objected  to  the  general  method  adopted  for  determin- 
ing the  value  of  the  ground  rent.  It  seems  clear  that,  if  the 
method  adopted  is  to  stand,  the  treatment  of  the  insurance 
matter  is  a  proper  part  of  it.  It  is  quite  likely  that  the  ref- 
eree adopted  such  method  because  under  the  mandate  the 
trustees  were  not  allowed  to  make  a  profit  off  of  plaintiff's 
property,  which  they  might  have  done,  probably  would  have 
done>  if  they  had  been  charged  merely  with  ground  rent^  the 
amount  thereof  being  established  in  the  usual  way. 

Complaint  is  made  because  of  the  treatment  of  a  $4,500 
mortgage  on  property  in  Chicago,  in  which  plaintiff  was  en- 
titled to  a  on^-seventh  interest  under  the  mandate  of  this 
court.  There  seems  to  have  been  but  one  legitimate  way  to 
deal  with  that,  unless  plaintiff  consented  to  be  a  party  to  the 
efforts  of  the  trustees  to  realize  thereon  otherwise  than  by  en- 
forcing the  securities  in  the  ordinary  way;  and  that  was  to 
charge  the  trustees  with  one  seventh  of  the  value  of  such  se- 
curities as  of  the  time  plaintiff's  interest  therein  should  have 
come  to  her  in  the  regular  course  of  the  administration  of  her 
husband's  estate.  The  mandate  expressly  provided  for 
plaintiff's  having  the  property  which  would  have  so  come  to 
her  in  specie,  or  its  equivalent  in  money.  That  language 
Vol.  121  —  42 
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was  plainly  used  to  the  end  that  plaintiff  might  secure  prop- 
erty of  the  estate  as  the  same  existed  at  the  time  of  the  death 
of  her  husband,  so  far  as  practicable,  and  that  otherwise  an 
equivalent  in  money  might  be  rendered  to  her,  thus  putting 
her  in  the  same  position  she  would  have  occupied  had  she  re- 
ceived the  property  when  it  should  have  reached  her  in  the 
due  course  of  the  settlement  of  her  husband's  estate.  Proof 
ought  to  have  been  made  of  the  value  of  the  $4,500  mortgage 
at  the  close  of  the  executorship  period  and  one  seventh  thereof 
charged  to  the  trustees  at  that  time,  the  same  to  bear  interest 
thereafter  with  other  funds  held  by  the  trustees,  belonging  to 
the  plaintiff,  down  to  the  final  closing  of  the  accoimt. 

In  stating  the  account,  yearly  payments  to  the  plaintiff 
wore  deducted  from  the  principal  sum  due  her  at  the  time 
she  received  such  payment,  though  there  was  accrued  interest 
out  of  which  the  same  might  have  been  paid  in  whole  or  in 
part.  That  was  a  departure  from  the  command  of  the  man- 
date awarding  to  the  plaintiff  the  benefits  that  would  have 
come  to  her  had  she  taken  regularly  under  the  statute  and  as 
of  the  time  such  benefits  would  in  that  event  have  reached 
her  in  possession,  and  requiring  her  to  account  for  money  or 
property  received  by  her,  and  "as  of  the  time  of  the  receipt 
thereof."  The  language  of  the  mandate  in  respect  thereto 
seems  to  us  entirely  unambiguous.  The  words  "as  of  the 
time"  plainly  indicate  that  plaintiff  was  to  be  allowed  interest 
from  the  time  she  should  have  received  the  principal  of  her 
property  had  she  taken  under  the  statute.  In  no  other  way, 
it  seems,  can  effect  be  given  to  such  words.  All  payments 
made  to  the  plaintiff  should  have  been  charged  to  her  as  of 
the  time  they  were  made,  with  interest  on  each  such  payment 
from  the  date  thereof  to  the  closing  of  the  account;  and  all 
payments  that  should  have  been  made  to  her  but  were  not, 
should  have  been  charged  to  the  trustees  as  of  the  date  they 
should  have  been  rendered  to  her,  and  with  interest  upon  each 
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fiiim  from  the  date  of  the  charge  down  to  the  closing  of  the 
account. 

Complaint  is  made  on  the  part  of  the  trustees  because  in- 
terest was  allowed  plaintiff  on  the  $10,678.17  found  due  her 
at  the  end  of  the  executorship  period,  on  account  of  certain 
matters,  from  such  end  to  the  closing  of  the  account,  and  also 
allowed  her  interest  upon  the  balance  between  what  was  pflid 
and  what  should  have  been  paid  to  her  for  each  year,  down  to 
such  closing.  We  observe  nothing  wrong  in  that  by  which 
defendants  can  reasonably  be  said  to  have  been  prejudiced. 
So  far  as  the  court  went  in  that  regard  the  result  is  in  har- 
mony with  the  previous  mandate,  though,  as  before  indicated, 
the  method  of  stating  th«  account  as  r^ards  interest  was  im- 
proper. 

The  referee  held  that  from  and  after  the  entry  of  the  judg- 
ment plaintiff  was  entitled  to  a  one-third  interest  in  the 
Broadway  property  as  improved,  and,  in  harmony  therewith 
and  the  finding  that  such  interest  could  not  be  set  off  by  metes 
and  bounds,  the  judgment  assigned  to  her  one  third  of  the 
rents,  issues,  and  profits  of  the  property  to  be  received  by  her 
as  tenant  in  common  with  the  other  owners  according  to  sec. 
3871,  Stats.  1898.  The  learned  referee  and  the  court  seem 
to  have  recognized  that  plaintiff  had  no  such  interest  in  the 
property  in  f  act^  that  her  interest  was  limited  to  one  third  of 
the  use  of  the  real  estate  aside  from  the  value  created  by  the 
-expenditure  of  money  thereon  by  the  other  owners,  such  use 
to  terminate  with  her  life ;  but  concluded  as  indicated,  since, 
as  said  by  the  referee,  "there  is  no  way  under  our  statute  of 
making' any  other  allotment  or  admeasurement,  and  in  the  ab- 
sence of  such  statute  an  attempt  to  decree  a  future  interest 
would  be  wholly  uncertain  as  to  such  parties  and  would  be  on 
a  shifting  basis."  The  court  adopted  that  view.  Both  court 
and  referee  seem  to  have  overlooked  the  fact  that  the  mandate 
■of  this  court,  not  any  statute,  or  any  supposed  difficulty  atr 


66a         SUPREME  OOCJRT  OF  WISCONSIN.       [May 

Ludington  v.  Patton,  121  Win.  649. 

tending  the  enjoyment  by  plaintiff  of  her  property  in  the 
future,  was  the  guide  to  be  followed  in  determining  what  in- 
terest therein  should  be  awarded  to  her.  Though  the  man- 
date provided  that  plaintiff  "must  have  all  the  benefits  that 
would  have  come  to  her  in  case  she  had  elected  to  take  under 
the  statute,"  whether  such  benefits  should  be  in  the  form  of 
estate  property  in  specie,  or  an  equivalent  therefor,  was  left 
as  a  matter  of  detail  to  be  worked  out  by  the  trial  court,  the 
inference  plainly  being  that  where  realty  was  found  to  be  in 
the  possession  of  tie  trustees  so  circumstanced  that  plaintiff^ 
dower  interest  therein  could  be  assigned  to  her  substantially 
the  same  as  it  could  have  been  originally,  that  course  would 
be  taken,  and  in  case  of  realty  sold  by  the  trustees  or  so 
changed  by  them  as  to  render  it  impracticable  to  so  assign 
dower  to  her,  she  should  be  awarded  an  equivalent  in  money 
upon  the  same  basis  that  dower  rights  are  computed  and  paid 
in  case  of  a  sale  of  realty  and  a  division  of  the  proceeds 
where  partition  can  only  be  made  in  that  way.  It  was  said 
in  the  opinion,  in  effect,  that  the  judgment  would  not  neces- 
sarily restore  to  plaintiff  property  in  specie  in  all  cases,  but 
would  so  bear  upon  the  trustees  in  personam  as  to  compel 
them  to  do  justice  to  her  at  all  points.  In  the  light  of  that 
feature  of  the  opinion,  as  well  as  others,  the  mandate  in  its 
terms,  and  in  spirit  throughout,  indicates  plainly  that  plaint- 
iff should  have  restored  to  her  property  in  specie  where  that 
can  be  done  justly,  and  otherwise  that  she  should  have  an 
equivalent  thereof  in  money. 

If  some  guide,  outside  the  mandate  of  this  court,  were 
needed  for  dealing  with  the  Broadway  property,  it  could  well 
have  been  found,  and  in  harmony  with  such  mandate,  by  re- 
ferring to  ch.  123,  Stats.  1898,  which  provides  that  in  case  a 
person  in  possession  of  land,  holding  adversely  by  color  of 
title  asserted  in  good  faith,  makes  improvements,  and  subse- 
quently is  judicially  found  to  be  wrongfully  possessed 
thereof,  the  interest  of  the  true  owner  is  to  be  limited  to  the 
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value  of  the  land  less  the  improvements.  While  there  was 
relievable  fraud  in  this  case^  there  was  no  actual  bad  faith  in 
the  sense  the  term  is  used  in  such  chapter.  For  that  reason 
this  court  provided  that  the  trustees  in  some  respects  should . 
be  treated  as  having  rights^  as  regards  plaintiff^  of  trustees  of 
an  express  trust. 

If  a  further  guide  was  needed  in  the  matter  under  discus- 
sion, it  could  have  been  found,  in  harmony  with  the  mandate 
of  this  court,  in  ch.  134,  Stats.  1898,  which  provides  that  on 
a  sale  of  land  for  the  purpose  of  partitioning  the  same,  if  it 
is  impracticable  to  n^ake  partition  in  any  other  way,  any 
vested  dower  interest  involved  may  be  extinguished  by  the 
sale,  and  in  lieu  thereof  payment  be  made  to  the  dowress  of  a 
sum  equivalent  to  her  interest  in  the  land  fixed  according  to 
principles  of  law  applicable  to  annuities,  she  consenting  to 
such  payment;  otherwise,  by  investing  one  third  of  the  en- 
tire proceeds  of  the  land  for  her  benefit  for  life. 

Further  guidance  in  harmony  with  such  mandate  could 
have  been  found  in  sec.  2176,  Stats.  1898,  which  plainly  indi- 
cates a  legislative  policy  that  in  any  event  a  dower  right  is 
not  to  be  regarded  as  reaching  beyond  one  third  of  the  annual 
mesne  profits  of  the  property  involved,  as  the  same  existed 
at  the  time  the  right  becomes  vested,  with  such  increase 
thereof  as  springs  from  natural  causes.  In  the  case  at  hand 
the  proper  way  to  have  treated  the  matter  was  to  have  valued 
the  realty  as  of  the  time  of  the  accounting,  less  the  improve- 
ments made  thereon  by  the  trustees,  and  to  have  awarded  to 
plaintiff,  for  her  interest  therein,  the  value  of  her  dower  right 
according  to  the  principles  of  law  applicable  to  annuities. 

The  learned  counsel  for  plaintiff  endeavored  to  justify  the 
judgment  awarding  plaintiff  a  dower  interest  in  the  improve- 
ments placed  on  the  Broadway  property  by  the  trustees,  after 
according  to  her  one  seventh  of  the  cost  of  such  improve- 
ments, by  referring  to  the  ancient  rule  that  if  the  heirs,  after 
the  death  of  the  husband,  improve  the  real  estate  of  which 
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he  died  seised  and  its  value  is  thereby  increased,  the  widow 
will  be  entitled  to  her  dower  of  the  land  so  improved,  without 
any  allowance  to  the  heirs  on  account  of  liie  expenditures, 
citing  1  Washb.  Real  Prop.  (6th  ed.)  476;  2  Kerr,  Real 
Prop.  §  1007 ;  and  Powell  v.  Monson  &  B.  Mfg.  Co.  8  Mason, 
376.  In  that  counsel  seems  to  have  fallen  into  the  same 
error  as  that  committed  by  the  learned  court,  of  going  outside 
the  mandate  of  this  court  to  find  support  for  the  judgment, 
while  tested  thereby  it  must  be  condemned.  How  can  an 
award  to  plaintiff  of  a  one-third  interest  for  life  in  property 
as  improved,  from  and  after  the  date  of  the  judgment,  bo 
justified,  when  at  such  date  it  included  a  large  sum  of  money 
treated  in  another  part  of  the  account  as  personal  property 
in  which  the  plaintiff  was  entitled  to  share  equally  with  the 
heirs  of  Mr.  Ludington  ?  The  mere  statement  of  the  ques- 
tion shows  ih&  utter  absurdity  of  the  proposition.  Certainly, 
no  such  injustice  to  the  heirs  was  contemplated  by  this  court 
in  framing  the  mandate  upon  the  former  appeal,  nor  can  be 
.found  therein. 

The  foregoing  covers  the  propositions  submitted  on  plaint- 
iff's appeal. 

Between  January  1,  1883,  and  the  death  of  Mr.  Luding- 
ton, he  furnished  his  children  various  sums  of  money,  charg- 
ing the  same  to  them  upon  his  books  in  the  form  of  loans. 
Defendants  claim  that  such  apparent  indebtedness  constitutes 
advancements  and  should  have  been  treated  as  such,  instead 
of  as  part  of  the  assets  of  the  estate,  in  which  plaintiff  was 
entitled  to  share  on  an  equal  basis  with  Mr.  Ludington's  diil- 
dren.  The  will  contained  this  language,  following  the  pro- 
vision as  regards  the  distribution  of  the  testator's  estate: 

"In  such  division  no  advancement  or  gift  to  any  of  my  chil- 
dren prior  to  January  1st,  1883,  is  to  be  considered  or  taken 
into  accoimt,  but  all  sums  advanced  and  charged  by  me  to 
either  of  my  children  since  January  Ist,  1883,  are  to  be 
deemed  advancements  to  said  child  and  to  be  taken  into  ao- 
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count  in  such  distribution.  In  case  of  any  partial  distribu- 
tion of  my  estate  among  my  children,  my  executors  and  trus- 
tees are  authorized  to  deduct  any  advancements  to  spj  child 
in  instahnents,  as  they  may  deem  just,  so  that  none  of  them 
shall  be  deprived  of  a  fair  annual  income  for  his  or  her  sup- 
port." 

Counsel  for  defendants  claim  that  such  language  character- 
ized the  accounts  in  question  as  advancements  under  sec 
8959,  Stats.  189S,  which  reads  as  follows: 

'^AU  gifts  and  grants  shall  be  deemed  to  have  been  made 
in  advancement  if  they  are  expressed  in  the  gift  or  grant  to 
be  so  made  or  if  charged  in  writing  by  the  intestate  as  an 
advancement  or  acknowledged  in  writing  as  such  by  the  child 
or  other  descendant.  If  the  value  of  the  estate  so  advanced 
shall  be  expressed  in  the  conveyance  or  in  the  charge  thereof 
made  by  the  intestate  or  in  the  acknowledgment  of  the  party 
receiving  it  such  value  shall  govern  in  the  division  and  dis- 
tribution of  the  estate;  otherwise  it  shall  be  estimated  ac- 
cording to  its  value  when  given,  as  nearly  as  the  same  can  be 
ascertained." 

We  cannot  adopt  that  contention.  The  statute  is  manda- 
tory and  must  be  enforced  as  written.  Pomeroy  v.  Pomeroy, 
93  Wis.  262,  67  N.  W.  430;  It  clearly  contemplates  that 
a  delivery  of  property  by  one  to  another,  the  latter  having 
claims  upon  the  former's  bounty,  is  not  to  be  deemed  an  ad- 
vancement unless  it  is  given  that  character  at  the  time  of  such 
delivery,  either  by  a  declaration  in  the  writing  making  the 
bestowal,  or  by  an  acknowledgement  in  writing  at  that  time 
by  the  recipient  of  the  bounty,  or  by  an  expression  of  the 
donor  in  respect  to  the  matter  in  charging  the  property  to 
the  person  receiving  the  same.  It  needs  no  argument  to 
show  that  the  accounts  in  question  are  not  thus  characterized 
by  the  reference  thereto  in  the  will,  the  making  of  which  was 
in  no  way  directly  connected  therewith.  The  trial  court 
rightly  treated  the  accounts  as  assets  of  the  estate  to  be 
treated  the  same  as  other  property  in  making  the  division 
between  the  heirs  and  the  plaintiff. 
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Points  made  hj  defendants'  counsel  as  to  the  $4,500  mort- 
gage on  property  in  Chicago,  heretofore  referred  to,  are  suffi- 
ciently answered  by  what  has  been  said  on  plaintiff's  appeal 

Defendants'  counsel  suggest  that  the  mandate  of  this  court 
did  not  contemplate  that  plaintiff  would  be  awarded  for  her 
dower  interest  a  legal  estate  in  the  lands  of  which  her  hus- 
band died  seised.  What  has  already  been  said  sufficiently 
answers  that  proposition.  The  plain  purport  of  the  man- 
date, as  before  indicated,  is  that  plaintiff  should  be  awarded 
in  specie  all  property  she  would  have  received  had  she  season- 
ably elected  to  take  under  the  statute,  where  that  is  practi- 
cable; but  where  it  is  otherwise,  by  reason  of  the  way  the 
property  has  been  handled  by  the  trustees,  she  should  have 
an  equivalent. 

A  further  point  is  made  that  interest  was  not  charged  to 
plaintiff  upon  the  money  received  by  her  during  the  execu- 
torship period  over  and  above  her  widoVs  allowances.  That 
seems  to  be  well  taken,  and  strictly  within  the  letter  of  the 
mandate.  The  language  thereof,  "she  must  account  for  all 
money  she  has  received  and  as  of  the  time  of  the  receipt 
thereof,"  covers  the  matter.  There  can  be  no  very  good 
reason  for  mistaking  the  import  thereof.  All  sums  of  money 
given  to  plaintiff  prior  to  the  decision  of  this  court  upon  the 
former  appeal,  over  and  above  what  she  was  entitled  to  for 
allowances  during  the  settlement  of  the  estate,  should  have 
been  regarded,  in  stating  the  account,  as  at  interest  against 
her,  the  same  as  money  in  the  hands  of  the  trustees,  which 
she  should  have  had,  was  to  be  regarded  at  interest  in  her 
favor. 

Counsel  for  plaintiff  answer  that  by  saying:  By  not 
charging  plaintiff  on  sums  she  received  during  the  executor- 
ship period  over  and  above  her  widoVs  allowances,  she 
was  simply  treated  the  same  as  the  heirs,  since  large  suma 
of  money  were  paid  to  them  during  such  period  and  no  in- 
terest was  charged  thereon.     What  would  be  the  general  p&- 
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suit  of  following  the  mandate  strictly  as  regards  this  matter, 
vre  do  not  know.  It  provides  that  interest  shall  be  both 
charged  and  credited,  and  of  course  it  must  be  followed.  In 
the  division  of  the  property,  if  the  general  plan  of  the  ac- 
counting is  to  stand  as  regards  considering  the  period  the 
property  was  handled  by  the  executors  separate  from  the  time 
they  handled  the  same  as  trustees, — and  no  serious  objection 
seems  to  be  taken  to  that  on  either  side, — ^interest  should  be 
in  effect  charged  against  each  of  the  seven  parties  upon  all 
sums  received  during  such  period  from  the  date  of  the  re^ 
ceipt  thereof  to  the  end  of  such  period,  this  not  to  include  the 
amount  which  belonged  to  plaintiff  as  her  widow's  allowances 
during  the  settlement  of  the  estate. 

The  foregoing  covers  all  the  points  that  need  attention 
upon  either  appeal.  The  result  is  that  judgment  must  be 
reversed  so  far  as  it  awarded  to  plaintiff  a  dower  interest  in 
the  Broadway  property,  and  so  far  as  relates  to  the  state- 
ment of  the  account  whereby  it  was  found  that  there  was  duo 
plaintiff,  June  1,  1903,  $69,856.34,  and  the  cause  be  re- 
manded for  a  restatement  of  the  account  in  accordance  with 
the  previous  mandate  of  this  court  and  as  pointed  out  herein. 
To  the  end  that  no  room  may  be  left  for  future  mistakes  in 
the  matter,  and  to  the  end  that  upon  the  promulgation  of  this 
decision  this  litigation  may  be  brought  to  a  speedy  determina- 
tion, these  specific  directions  are  given  as  to  the  manner  of 
stating  the  account : 

1.  Treat  the  estate  as  an  entirety,  not  breaking  the  same 
up  into  parcels  and  stating  an  account  for  each,  further  than 
to  preserve  the  referee's  classification  and  findings  as  to  the 
amount  chargeable  to  the  trustees  each  year  for  plaintiff's  in- 
terest as  to  each  class,  so  far  as  the  same  are  consistent  with 
this  opinion. 

2.  Continue  the  plan  of  treating  the  executorship  period 
by  itself,  striking  a  balance  at  the  end  thereof  and  computing 
interest  thereon  down  to  the  closing  of  the  account. 
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3.  Treat  as  verities  the  various  amounts  found  charge- 
able to  the  trustees  for  plaintiff's  interests  in  the  estate  for 
each  year  as  to  each  class  of  property,  as  indicated  in  the 
finding,  except  as  the  same  need  modification  to  correct  er^ 
rors  in  respect  to  insurance  matters,  payments  made  to  the 
plaintiff  for  any  year  not  to  be  deducted  from  her  credits  till 
the  closing  of  the  account,  as  hereafter  indicated. 

4.  Construct  the  accoimt  for  the  executorship  period  end- 
ing January  1,  1893,  by  charging  the  trustees  as  of  that  date 
$10,678.17  as  per  finding  1;  $335.02  on  account  of  the 
Broadway  property  as  per  finding  2;  $12,811.44  with  inter- 
est at  the  legal  rate  from  October  1,  1891,  to  January  1, 
1893,  as  per  finding  3 ;  plaintiff's  part  of  the  mesne  profits 
of  realty  treated  in  finding  number  6,  down  to  January  1, 
1893;  one  third  of  the  value  of  the  mortgage  mentioned  in 
finding  8  as  of  January  1^  1893 ;  $927  on  account  of  income 
from  the  homestead  as  per  finding  9 ;  and  so  on  through  all 
the  findings.  Having  gathered  into  the  account  all  items  to 
be  debited  to  the  trustees  down  to  January  1,  1893,  in  man- 
ner aforesaid,  including  plaintiff's  interest  in  the  mortgage 
mentioned,  make  such  additional  charges  to  the  trustees  as 
may  be  necessary  to  correct  the  insurance  matters  in  accord- 
ance with  the  opinion,  to  such  date.  Credit  the  trustees  with 
all  payments  made  to  plaintiff  during  the  executorship  per- 
iod in  excess  of  her  widow's  allowaijces,  with  interest  thereon 
from  the  date  of  the  payments  respectively,  to  January  Ist, 
aforesaid.  Add  to  such  interest  interest  on  all  sums  paid  to 
the  Ludington  heirs  during  such  period  from  the  dates  of 
the  payments  respectively  to  January  1st  aforesaid,  and 
charge  the  trustees  with  one  seventh  of  the  aggregate  thereof. 
Make  such  further  charges  to  the  trustees  and  credits  to  them 
as  may  be  necessary  to  bring  the  account  down  to  the  end  of 
the  executorship  period,  and  make  the  balance  thereof  the 
first  item  in  the  final  statement,  charging  the  trustees  there- 
with and  with  legal  interest  from  January  1,  1893,  down  to 
the  closing  of  the  account. 
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5.  Having  done  as  indicated,  charge  the  trustees  each  year 
subsequent  to  the  executorship  period  with  the  various 
amounts  belonging  to  the  plaintiff  for  each  such  year,  accord- 
ing to  the  findings  as  corrected  in  respect  to  insurance  mat- 
ters, and  as  of  the  date  in  each  year  when  the  same  would 
have  ordinarily  been  realized  by  plaintiff  in  possession  had 
she  controlled  her  property,  and  charge  them  with  legal  in- 
terest on  each  of  such  amounts  from  the  date  of  the  payment 
thereof  down  to  the  closing  of  the  account. 

6.  Credit  the  trustees  with  all  sums  for  which  plkintiff 
should  account  according  to  the  findings,  not  involved  in  the 
foregoing,  with  interest  on  each  item  from  the  time  of  the 
payment  thereof  to  the  date  of  closing  the  account* 

7.  Value  plaintiff's  dower  interest  in  the  Broadway  prop- 
erty as  of  the  date  of  closing  the  accoimt  in  respect  thereto 
as  per  finding  Xo.  2,  and  charge  the  same  to  the  trustees  as 
of  that  date,  with  interest  thereafter  to  the  date  of  the  final 
closing  of  the  account* 

The  account  between  plaintiff  and  the  trustees,  constructed 
in  manner  aforesaid,  will  substantially  show  the  amount  she 
is  entitled  to  in  money  in  accordance  with  the  previous  man- 
date. To  such  balance  interest  from  the  date  of  closing  the 
account  to  that  of  the  final  judgment,  should  be  added  to  the 
costs,  pursuant  to  sec.  2922,  Stats.  1898.  If  the  record  were 
sufiiciently  full  to  enable  us  to  do  so,  we  would  relieve  counsel 
and  the  trial  court  from  the  labor  of  restating  the  account 
and  would  modify  the  judgment  heretofore  entered,  in  ac- 
cordance with  this  opinion,  so  as  to  now  end  this  litigation. 
However,  it  is  thought  that  with  the  directions  given  the 
parties  interested  can,  without  judicial  aid,  complete  the 
matter  ready  for  the  final  decree,  though  it  will  be  left  open 
for  such  assistance,  if  necessary,  including  the  taking  of 
further  testimony  if  that  be  found  essential 

By  the  Court — The  money  judgment  in  plaintiff's  favor, 
and  that  part  of  the  judgment  awarding  her  a  one-third  in- 
terest for  life  in  the  Broadway  property,  are  reversed.     The 
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order  oonfirming  the  referee's  report^  so  far  as  inoonsistent 
with  this  opinion^  is  reversed.  The  cause  is  remanded  with 
directions  to  restate  the  account  between  the  plaintiff  and  the 
trustees,  as  indicated  in  the  opinion,  the  latter  to  be  charged 
with  the  money  value  of  the  former's  interest  in  the  (4,500 
mortgage  and  her  dower  interest  in  the  Broadway  property, 
with  interest^  as  therein  indicated,  and  to  enter  an  amended 
judgment  embodying  that  part  of  the  former  judgment  not 
disturbed  upon  these  appeals^  and  the  result  of  the  new  ac- 
counting. The  judgment  appealed  from,  so  far  as  incon- 
sistemt  herewith  is  reversed  upon  both  appeals,  and  so  far 
as  consistent  herewith  is  affirmed  upon  both  appeals,  No 
costs  will  be  allowed  in  this  court  to  either  party.  Each  will 
pay  the  clerk's  fees  upon  one  appeaL 


Hebbb,  Eespondent,  vs.  Toww  of  Maple  Cbeek^  Appellant 

March  ZG^May  10, 190k. 

Highways:  Injuries:  Defect  in  side  track:  Accessibility  and  degree 
of  travel:  Stone  near  track:  Special  verdict:  Form:  Double  ques- 
tion: Evidence:  Photographs, 

1.  To  entitle  a  traveler  driving  on  a  so-called  side  track  of  a  high- 

way to  recover  for  injuries  sustained  by  reason  of  a  defect 
therein,  it  is  not  necessary  that  such  track  should  have  been 
"equally  accessible"  or  have  been  "apparently  as  much  trav- 
eled" as  the  main  track.  It  is  sutBclent  that  it  was  reasonably 
accessible  to  travelers  and  appeared  to  have  been  recently  trav- 
eled to  a  considerable  extent  as  a  part  of  the  public  highway. 

2.  The  form  of  a  special  verdict  Is  very  much  in  the  discretion  of 

the  trial  court. 

3.  A  question,  submitted  for  a  special  verdict,  as  to  whether  a  stone 

constituted  a  defect  in  the  highway  which  was  the  proximate 
cause  of  an  accident,  was  double,  but  being  answered  in  the 
affirmative  under  Instructions  clearly  explaining  it,  there 
no  prejudicial  error. 
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4.  A  stone  may  constitute  a  defect  in  a  highway,  though  it  is  not 
within  the  traveled  track,  if  it  is  so  near  such  track  that  the 
wheels  of  passing  vehicles  driven  with  ordinary  care  are  likely 
to  come  in  contact  with  it,  and  is  dangerous  to  such  vehicles 
and  persons  therein. 

6.  A  witness  familiar  with  a  certain  locality  may  state  whether  a 
photograph  is  a  substantially  correct  representation  of  that 
place  as  it  existed  at  the  time  of  an  accident,  though  he  was 
not  present  when  the  photograph  was  taken. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judga     Affirmed. 

This  action  was  commenced  June  1,  1900,  to  recover  dam- 
ages for  injuries  to  the  plaintifFs  wife  and  property,  caused 
by  an  alleged  defect  in  the  public  highway  on  the  evening 
of  December  3,  1899.  The  complaint  contains  the  usual 
allegations  in  such  cases.  The  answer  consists  of  admissions, 
denials,  and  counter  allegations  to  the  effect  that  the  plaint- 
iff was  guilty  of  contributory  negligence,  and  that  the  alleged 
defect  was  outside  of  the  traveled  portion  of  such  highway. 
At  the  close  of  the  trial  the  jury  returned  a  special  verdict, 
to  the  effect  (1)  that  an  accident  did  happen  at  the  time  and 
in  the  vicinity  of  the  place  stated,  resulting  in  injuries  to  the 
plaintiff's  wife  and  property ;  (2)  that  the  so-called  east  track 
of  the  highway  was  of  sufficient  width  to  accomniodate  the 
public  travel  at  the  time  and  place  in  question;  (3)  that  the 
so-called  west  track  was  reasonably  accessible  to  travelers  go- 
ing south  at  said  time  and  place;  (4)  that  said  west  track  at 
the  time  did  appear  to  have  been  recently  traveled  to  a  con- 
siderable extent  as  a  part  of  the  public  highway;  (5)  that 
the  stone  complained  of  did  constitute  a  defect  in  the  high- 
way at  the  time  and  place  in  question,  which  was  the  proxi- 
mate cause  of  the  accident;  (6)  that  such  defect  in  the  high- 
way had  existed  for  such  length  of  time  that>  in  the  exercise 
of  ordinary  care,  the  officers  of  the  defendant  tovni  ought  to 
have  known  of  and  repaired  it  before  the  accident;  (7)  that 
the  plaintiff  was  not  guilty  of  any  negligence  or  want  of  ordi- 
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nary  care  and  prudenoe  at  the  time  and  place  in  question 
which  promimately  caused  or  contributed  to  the  injuries  com- 
plained of;  (8)  that  they  assessed  the  plaintifiPs  damages  at 
$145.65.  From  the  judgment  entered  upon  such  verdict  for 
the  amount  stated^  with  oosts^  the  defendant  brings  this  ap- 
peal. 

For  the  appellant  there  was  a  brief  by  Humphrey  Pierce 
and  A.  M.  Spencer,  attorneys,  and  Pierce  &  Lehr,  of  coun- 
sel, and  oral  argument  by  J.  E.  Lehr. 

For  the  respondent  there  was  a  brief  by  Weed  &  Yan 
Doren,  and  oral  argument  by  J2.  N.  Yan  Doren* 

Cassoday,  C.  J.  It  is  undisputed  that  the  highway  at  the 
place  in  question  ran  in  a  northerly  and  southerly  direction ; 
that  at  the  place  of  the  accident  there  were  two  tracks — one 
on  the  easterly  side  of  the  highway,  designated  as  the  main 
track,  and  the  other  on  the  westerly  side  of  the  highway, 
which  for  convenience  we  will  call  the  side  track;  that  the 
defect  complained  of  consisted  of  a  stone  at  or  near  the 
easterly  side  of  the  side  track;  and  that  such  side  track  ran 
into  the  main  track  several  rods  north  of  where  the  stone  was 
located.  There  is  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  prove  that  he  had  been  in  the  habit  of  passing  over 
the  road  in  question  twice  a  year;  that  on  the  morning  of 
December  3,  1899,  he  took  his  wife  and  four  children  in  a 
big  lumber  wagon,  with  four-inch  tires,  and  spring  seat  on 
the  box,  drawn  by  two  horses,  from  his  home^  some  miles  dis- 
tant from  the  place  of  the  accident,  and  went  on  a  visit  to  his 
father's  home,  some  miles  distant  from  that  place;  that  in 
going  he  drove  pajst  the  place  of  the  accident  upon  the  main 
track  mentioned ;  that  there  was  no  snow  on  the  ground  at  the 
time;  that  he  returned  with  his  team  and  wife  and  children 
just  at  dusk  in  the  evening;  that,  at  or  about  the  time  he 
reached  the  junction  between  the  side  track  and  the  main 
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track,  he  met  a  team  coming  from  the  south  on  the  main 
track,  an,d  in  consequence  he  turned  onto  the  side  track  and 
drove  on  an  ordinary  trot,  and,  after  going  a  few  rods  on  the 
west  track,  his  wagon  struck  a  stone  on  the  left-hand  side,  and 
threw  him  out  on  the  right-hand  side^  and  the  lines  were 
jerked  away  from  him,  and  his  horses  ran  about  a  quarter  of 
a  mile,  and  there  struck  a  telegraph  pole;  that  his  wife  was 
thrown  out  and  was  rendered  unconscious  during  that  night, 
and  the  wagon  was  broken. 

1.  Error  is  assigned  because  the  court  submitted  to  the  jurj' 
the  question :  "Was  the  so-called  west  track  reasonably  accessi- 
ble to  travelers  going  south  at  said  time  and  place?"  The 
objection  is  based  upon  the  use  of  the  words  "reasonably  ac- 
cessible," and  the  court  was  asked  to  substitute  in  place  of 
them  the  words  "equally  accessible."  This  is  urged  upon 
the  ground  that  a  traveler  upon  a  public  highway  has  no 
choice  in  the  selection  of  traveled  tracks  unless  they  are 
"equally  accessible;,"  or  unless  he  selects  the  one  most  accessi- 
ble, and  that,  if  he  takes  the  one  least  accessible,  then  he  is 
precluded  from  recovering  any  damages  by  reason  of  any  de- 
fect therein.  In  support  of  such  contention,  counsel  seem 
to  rely  upon  KeUey  v.  Fond  du  Lac,  31  Wis.  179.  It  was 
there  held  that: 

"Towns  are  not  bound  to  keep  highways  in  a  suitable  con- 
dition for  travel  in  their  whole  width,  and  their  liability  is 
limited  primarily  to  damages  caused  by  defects  in  the  tra- 
veled track.  If  a  traveler,  without  necessity,  or  for  his  own 
pleasure  or  convenience^  deviates  from  the  traveled  track, 
which  is  in  good  condition,  and  in  so  doing  meets  with  an  ac- 
cident from  some  cause  outside  of  such  track,  the  town  will 
not  be  liable  for  resulting  damages." 

Soon  after  this  court  held  that  "a  town  is  liable  for  de- 
fects anywhere  in  the  worked  and  traveled  part  of  a  highway, 
although  the  same  may  be  wide  enough  for  three  or  four 
teams  abreast"     Matthews  v.  Bardboo,  39  Wis.  674.     True, 
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it  was  said  by  Mr.  Justice  Lyon  in  a  later  case,  cited  by 

counsel,  that: 

"To  relieve  itself  from  liability  when  the  public  travel,  or 
some  part  of  it,  has  diverged  from  the  prepared  track,  and 
has  formed  another  track,  equally  accessible  to  travelers,  and 
apparently  as  much  traveled  as  the  other,  the  town  shoul<l 
give  some  reasonable  notice  to  the  public  traveling  there  that 
the  use  of  the  side  track  is  unauthorized."  Cartright  v.  Bel- 
mofit  58  Wis.  370,  373,  374,  17  N.  W.  237. 

But  that  is  very  different  than  to  hold  that  there  can  be 
no  liability  unless  the  side  track  is  equally  accessible  to 
travelers,  or  where  it  is  reasonably  accessible  to  travelers. 
In  that  case  the  side  track  extended  a  considerable  distance 
north  and  south  of  the  place  of  the  accident,  and  "had  never 
been  opened  for  travel  by  the  town,  but  was  usually  used  by 
the  public  in  traveling  the  highway  when  the  plaintiff  was 
injured."  58  Wis.  371,  17  N.  W.  238.  Nevertheless  the 
court  said  that: 

"There  may  be  two  or  more  authorized  traveled  tracks  along 
the  same  highway,  and,  where  there  are  more  than  a  single 
track,  and  nothing  has  been  done  by  the  authorities  to  indi- 
cate to  travelers  that  any  of  the  tracks  are  unauthorized,  the 
traveler  may  well  assume  that  travel  is  authorized  upon  any 
of  them."     58  Wis.  373,  17  N.  W.  238. 

And  it  was  there  held  "that  there  was  sufficient  testimony 
to  be  submitted  to  the  jury  on  the  question  whether  the  town 
employed  reasonable  and  proper  means  to  warn  travelers 
that  the  side  track  was  unauthorized,  and  that  they  were  re- 
quired to  take  the  graded  track."  58  Wis.  374,  17  N.  W. 
239. 

The  decision  in  that  case  supports  the  ruling  of  the^trial 
court  in  submitting  the  question  mentioned.  See^  also, 
Schuenke  v.  Pine  River,  84  Wis.  669,  54  N.  W.  1007 ;  BiUs 
V.  Kaul-auna,  94  Wis.  310,  68  N.  W.  992 ;  Wells  v.  Reming- 
ton, 118  Wis.  573,  95  N.  W.  1094, 1096.  In  this  last  case  it 
was  urged  v^th  much  force  that,  had  the  deceased  taken  the 
other  track,  the  accident  would  not  have  happened.     We 


nq  JAJSTTAEY  TERM,  1904.  673 

Hebbe  v.  Maple  Creek,  121  Wis.  668. 

must  hold  that  there  was  no  error  in  submitting  the  question 
mentioncv ,  nor  in  refusing  to  modify  it  as  requested. 

2.  Error  is  assigned  because  the  court  submitted  to  the 
jury  this  question : 

"Did  the  said  west  track  at  the  time  appear  to  have  been 
recently  traveled  to  a  considerable  extent  as  a  part  of  the 
public  highway  ?" 

The  court  was  requested  to  submit  to  the  jury  a  question 
as  to  whether  the  w^est  track  was  "apparently  as  much  traveled 
as  the  east  track."  The  objection  complained  of  is  suffi- 
ciently answered  by  what  has  been  said.  As  this  court  has 
often  observed,  the  form  of  the  special  verdict  is  very  much 
in  the  discretion  of  the  trial  court.  We  perceive  no  abuse  of 
such  discretion  in  submitting  the  two  questions  mentioned. 
Certainly  they  were  not  faulty  or  misleading. 

3.  After  what  has  been  said,  and  the  submission  of  the 
tw^o  questions  as  indicated,  it  is  unnecessary  to  add  that  there 
was  no  error  in  refusing  to  submit  to  the  jury  the  question 
whether  the  west  track  at  the  time  in  question  was  "equally 
accessible  to  travelers  and  apparently  as  much  traveled  as 
the  east  track." 

4.  For  similar  reasons,  there  was  no  error  in  ref\ising  to 
instruct  the  jury  to  the  effect  that  the  plaintiff  had  no  right 
to  presume  the  west  track  to  be  a  part  of  the  traveled  portion 
of  the  highway,  and  to  pass  from  the  east  track  upon  it,  un- 
less it  "was  equally  accessible  to  travelers  and  apparently  as 
much  traveled  as  the  east  track." 

5.  Error  is  assigned  because  the  court  submitted  to  the 
jury  this  question : 

"Did  the  stone  complained  of  constitute  a  defect  in  the 
highway,  at  the  time  and  place  in  question,  which  Avas  the 
proximate  cause  of  the  accident  ?" 

It  is  claimed  that  this  question  is  double  and  misleading. 
The  question  is  certainly  double.     It  called  upon  the  jury  to 
determine  whether  the  stone  constituted  a  defect  in  the  high- 
VoL.  121—43 
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way^  and  also  whether  it  was  the  proximate  cause  of  the  ac- 
cident. Both  questions  were  coupled  together.  The  court 
told  the  jury  that  the  question  "involves  t\vo  distinct  propo- 
sitions, both  and  each  one  of  which  are  to  be  considered  be- 
fore answering  it."  They  were  further  told,  in  effect,  that> 
if  they  should  find  that  the  stone  was  a  defect  in  the  high- 
way, then  they  should  inquire  whether  or  not  such  stone  was 
the  proximate  cause  of  the  accident,  and  that  if  they  found 
that  the  stone  was  a  defect,  and  that  it  was  the  proximate 
cause  of  the  accident,  then  they  should  answer  the  question 
"Yes."  Had  the  jury  answered  in  the  negative,  it  would 
have  been  impossible  to  determine  whether  they  found  that 
the  stone  did  not  constitute  a  defect  in  the  highway,  or  that  it 
was  not  the  proximate  cause  of  the  accident,  or  that  it  was 
neither  a  defect  nor  the  proximate  cause  of  the  accident  But 
the  jury  answered  the  question  in  the  affirmative.  To  do  soy 
they  necessarily  found  that  the  stone  constituted  a  defect  in 
the  highway,  and  also  that  it  was  the  proximate  cause  of  the 
accident.  This  being  so,  the  fact  of  the  question  submitted 
being  double  was  not  a  prejudicial  error.  The  reason  for 
this  is  sufficiently  pointed  out  by  Mr.  Justice  Dodge  in 
Shaw  V.  OilbeH,  111  Wis.  183,  184,  86  K  W.  188. 

6.  In  charging  the  jury  upon  that  question,  they  were 
told,  in  effect,  among  other  things,  that  if  the  west  track  was 
not  a  part  of  the  traveled  track  of  the  highway,  apparently 
opened  to  the  use  of  the  public  for  the  purpose  of  travel,  then 
the  stone  in  question  was  not  a  defect  in  the  highway.  Such 
portions  of  the  charge  were  certainly  favorable  to  the  defend- 
ant. But  exception  is  taken  because  the  court  also  charged 
the  jury  upon  that  question  to  the  effect  that  if  the  west  track 
was  a  part  of  the  traveled  portion  of  the  highway,  and  the 
stone  in  question  was  in  such  traveled  track,  or  so  near  the 
same  as  to  be  likely  to  come  in  contact  with  the  wheels  of 
veliicles  passing  that  point,  being  driven  with  ordinary  care^ 
and  if  such  stone  was  dangerous  to  such  vehicles  and  persons 
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dierein,  then  such  stone  was  a  defect  in  the  highway.  We 
perceive  no  reversible  error  in  such  portions  of  the  charga 
This  court  has  repeatedly  held  that,  "to  render  a  town  liable 
for  injury  by  reason  of  a  defective  highway,  the  object  or  de- 
fect causing  the  injury  need  not  be  within  the  traveled  track, 
provided  it  is  so  connected  with  the  traveled  track  as  to  ren- 
der the  same  unsafe  and  inconvenient  to  those  traveling 
thereon."  Slivitski  v.  Wien,  93  Wis.  460,  462,  67  N.  W. 
730,  and  cases  there  cited;  Carpenter  v.  Boiling j  107  Wis. 
659,  563,  83  N.  W.  953;  Wells  v.  Remington,  118  Wis.  573, 
95  K  W.  1094,  1096;  c7enew;em  v.  Irving,  99  N.  W.  346. 

7.  Counsel  objected  to  the  competency  of  the  plaintiff  to 
testify  whether  a  photograph  presented  to  him  was  a  picture 
of  the  stone,  unless  he  was  present  when  the  photograph  was 
taken.  The  court  ruled  that  if  the  witness  was  familiar  with 
the  locality,  as  appeared,  then  he  might  state  whether  a  given 
picture  was  a  substantially  correct  representation  of  it  at  the 
time  of  the  alleged  accident,  no  matter  when  it  was  taken. 
We  perceive  no  error  in  such  ruling,  and  we  find  no' reversi- 
ble error  in  the  record. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Olson,  Respondent,  vs.  Peabody,  Appellant 

ApHl  is—May  10,  1904. 

Justices*  courts:  Replevin:  Affidavit:  Mistakes  in  names  of  parties: 
Affidavit  for  removal:  Parties:  Clerical  error  in  judgment. 

1.  An  affidavit  for  replevin,  naming  "Charles  Oleson"  as  plaintiff, 
is  not  Insufficient  because  signed  "Charley  Olson,"  where  there 
is  no  doubt,  upon  the  record,  that  the  person  who  subscribed 
the  affidavit,  as  certified  by  the  justice  who  issued  the  warrant, 
was  the  person  whom  such  Justice  intended  to  name  in  the  body 
of  the  affidavit 
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2.  That  an  affidavit  for  replevin  stated  defendant's  first  name  as 

"Wimmiam,"  while  in  the  warrant  and  in  fact  it  was  ''William," 
is  not  fatal  to  the  Jurisdiction  of  the  justice,  where  the  de- 
fendant duly  appeared  in  the  action. 

3.  An  affidavit  for  the  removal  of  a  cause  from  a  Justice  on  the 

ground  of  prejudice,  filed  by  one  defendant  for  and  on  b^alf 
of  himself  and  the  other  defendants  named  in  the  title  there- 
of, is  sufficient  for  the  removal,  as  against  the  affiant,  whether 
such  other  defendants  were  parties  to  the  action  at  the  time 
or  not. 

4.  A  mere  clerical  error  in  the  findings  and  Judgment  in  replevin, 

in  mentioning  the  cattle  seized  on  the  writ  and  delivered  to 
plaintiff  as  "six  head"  instead  of  seven,  is  not  fatal  to  the  judg- 
ment, where  the  true  number  appears  by  enumeratlo/h  in  the 
findings,  and  plaintiff  is  adjudged  to  be  entitled  to  their  pos- 
session. 

Appeal  from  the  judgment  of  the  circuit  court  for  St. 
Croix  county:  E.  W.  Helms,  Circuit  Judge.     Affirmed. 

It  appears  from  the  record  that  September  9,  1901,  the 
plaintiff  made  and  filed  with  a  justice  of  the  peace  his  affi- 
davit to  the  effect  that  he  was  lawfully  entitled  to  the  posses- 
sion of  the  personal  property  therein  described,  consisting  of 
nine  head  of  cattle,  of  the  aggregate  value  of  $150,  and  that 
the  same  had  been  unjustly  taken  and  unlawfully  detained 
by  the  defendant  Wm,  H.  Peahody,  and  that  the  same  had 
not  been  taken  for  any  tax,  nor  seized  on  execution  or  attach- 
ment against  the  plaintiff.  Thereupon  the  justice  issued  a 
warrant  of  replevin  for  the  apprehension  of  such  property, 
and  said  Peahody  and  Fred  and  Art  Stockman  were  ordered 
to  appear  and  answer.  The  defendant  Peahody  appeared 
l)ofore  the  justice,  and  filed  an  affidavit  for  and  on  behalf  of 
liiniself  and  the  other  defendants  for  the  removal  of  the 
cause  to  the  county  court  on  the  ground  of  prejudice,  and 
the  cause  was  thereupon  r^noved  accordingly,  September  13, 
1001.  The  cause  being  at  issue  and  tried  in  the  county 
coui-t,  judgment  was  entered  therein  in  favor  of  the  plaintiff 
October  7,  1901.  From  that'  judgment  the  defendant  TFm. 
//.  Peabody  appealed  to  the  circuit  court.     July  1,  1902, 
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the  circuit  courts  on  motion  of  Fred  and  Art  Stockman,  dis- 
missed the  caxLse  of  action  as  to  them,  without  costs,  but  re- 
fused to  dismiss  it  as  to  the  defendant  Wm.  H.  Peabody. 

A  jury  having  been  waived,  the  cause  was  tried  by  the  cir- 
cuit court)  and  at  the  close  of  the  trial  the  court  found  as 
matters  of  fact,  in  effect,  (1)  that  June  17,  1901,  one  Peter 
A.  Boe  and  wife  executed  a  promissory  note,  wherein  they 
agreed  to  pay  to  the  plaintiff  $200,  with  interest  at  five  per 
cent.,  (2)  and,  to  secure  the  same,  they  executed  and  de- 
livered to  the  plaintiff  a  chattel  mortgage  covering  the  prop- 
erty described  in  the  affidavit  of  replevin,  and  other  prop- 
erty; (3)  that  such  property  was  at  the  time  owned  and  in 
the  possession  of  Peter  A.  Boe ;  that  the  mortgage  was  duly 
filed  June  17,  1901 ;  (4)  that  at  the  time  of  the  service  of 
the  warrant  of  replevin  no  part  of  the  note  and  mortgage  had 
been  paid,  except  $7  indorsed  thereon  August  27,  1901 ;  (5) 
that  September  5,  1901,  the  defendant  Wm.  U,  Peabody,  un- 
der and  by  virtue  of  an  execution  issued  upon  a  judgment  in 
favor  of  the  Stockmans  and  against  Peter  A.  Boe,  levied  and 
seized  "one  spotted  red  and  white  cow  two  years  old,  one 
spotted  red  and  white  steer  one  year  old,  one  red  steer 
one  year  old,  one  spotted  red  and  white  bull  one  year 
old,  two  heifer  calves — one  black  and  one  spotted  red  and 
white — one  spotted  red  and  white  bull  calf,  and  one  black 
bull  calf;"  that  the  property  so  seized  by  Peabody  was 
of  like  description,  mentioned  in  the  chattel  mortgage;  that 
at  the  time  of  such  seizure  said  property  was  in  the  posses- 
sion of  Peter  A.  Boei,  and  subject  to  the  chattel  mortgage ; 
(6)  that  thereupon  the  plaintiff  duly  demanded  the  property 
80  seized  on  execution  from  the  defendant,  but  he  denied  the 
plaintiff^s  right  to  the  same,  and  claimed  the  chattel  mort- 
gage to  be  invalid,  and  refused  to  return  the  cattle  or  deliver 
them  up  to  the  plaintiff;  (7)  that  September  10,  1901,  the 
plaintiff  replevied  all  of  the  property  so  seized  upon  execu- 
tion, "with  the  exception  of  the  spotted  red  and  white  cow 
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two  years  old"  mentioned  and  described  in  the  mortgage;  that 
after  the  trial  in  the  county  court)  upon  the  giving  of  a 
proper  undertaking  by  the  plaintiff,  the  sherifE  delivered  to 
him  all  of  the  property  so  replevied,  and  the  plaintiff  now 
has  the  same  in  his  possession;  (8)  that  the  value  of  the  (six 
head  of)  cattle  so  seized  by  the  sheriff  under  the  writ  of  re- 
plevin, and  so  delivered  to  the  plaintiff,  was  at  the  time  of 
taking  the  same  $84;  that  the  value  of  the  two-year-old 
spotted  cow  was  at  the  time  of  seizure  $35 ;  (9)  that  there  is 
no  proof  that  the  defendant  unjustly  took  or  unlawfully  de- 
tained the  red  cow  three  years  old,  mentioned  and  described 
in  the  complaint;  (10)  that  the  damages  sustained  by  tiie 
plaintiff  by  reason  of  such  seizure  and  refusal  to  deliver  upon 
demand,  and  for  the  detention  to  the  time  of  delivery,  is  six 
cents. 

And,  as  conclusions  of  law,  the  court  found  in  effect  (1) 
that  September  5,  1901,  the  plaintiff  had  a  lien  upon  said 
(seven  head  of)  cattle  so  taken  and  seized  by  the  defendant 
under  the  execution,  and  became,  and  was^  and  still  is,  en- 
titled to  the  possession  thereof,  for  the  purpose  of  satisfying 
such  lien;  (2)  that  after  the  demand  so  made  upon  the  de- 
fendant he  unlawfully  detained  all  of  the  property  seized  by 
him  upon  execution,  and  still  continues  to  unlawfully  detain 
the  same;  (3)  that  the  plaintiff  should  have  judgment  herein 
for  the  possession  of  the  (six  head  of)  cattle  so  delivered  to 
him  by  the  sheriff,  and  for  the  return  of  the  two-yearold  red 
and  whito  spotted  cow  so  seized  by  the  defendant^  and,  in 
case  the  retom  of  said  last-named  cow  cannot  be  had,  then 
the  plaintiff  is  entitled  to  judgment  against  ihe  defendant 
for  $36 — the  value  of  that  cow;  (4)  tiiat  the  plaintiff  is  en- 
titled to  recover  six  cents  damages  for  the  detention  of  said 
property;  (5)  that  the  plaintiff  is  entitled  to  his  costs  and 
disbursements  herein. 

From  the  judgment  entered  upon  such  findings  accord- 
ingly, the  defendant  Wm,  H.  Peabody  brings  this  appeal. 
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E.  B.  Kinney,  for  the  appellant^  contended,  mter  alia,  that 
if  the  justice  had  jurisdiction  it  was  lost  by  removing  the 
action  to  the  county  court  on  the  affidavit  filed.  That  affi- 
davit follows  the  warrant,  but  is  not  entitled  in  the  action  in 
which  plaintifPs  affidavit  was  made,  in  the  action  docketed 
by  the  justice;,  or  in  the  action  in  which  the  judgment  no^ 
appealed  from  was  entered.  It  shows  that  it  was  intended 
to  be  used  in  an  action  in  which  the  affiant  was  a  codefend* 
ant  with  two  others,  and  that  was  the  action  that  was  asked 
to  be  removed.  The  county  court  obtained  no  jurisdiction 
of  the  subject  matter.  Sec  2836,  Stats.  1898 ;  Widner  v. 
Wood,  19  Wis.  190;  Eager  v.  Falh,  82  Wis.  644;  Henckel 
V.  Wheeler  &  W.  Mfg.  Co.  51  Wis.  363. 

James  A.  Freaar,  for  the  respondent 

Cassodat,  0.  J.  It  is  claimed  that  the  justice  never  got 
jurisdiction  of  the  action,  because  the  affidavit  for  the  writ  of 
replevin  was  not  in  compliance  with  sec  8733,  Stats.  1898. 
One  criticism  is  that  in  the  body  of  the  affidavit  the  plaintiff 
is  mentioned  and  referred  to  as  "Charles  Oleson,"  whereas 
it  is  signed  "Charley  Olson.**  It  is  difficult  to  tell  from  the 
record  whether  it  is  signed  "Charley**  or  "Charles,**  but  we 
will  assume^  for  the  purpose  of  this  case;,  that  it  was  signed 
"Charley  Olson.**  The  affidavit  was  sworn  to  before  the  jus- 
tice who  issued  the  warrant,  and  he  certifies  that  it  was  "sub- 
scribed and  sworn  to  before  me  [him]**  on  the  day  men- 
tioned. There  can  be  no  doubt  but  that  the  person  who  so 
"subscribed  and  swore  to'*  the  affidavit  was  the  person  whom 
the  justice  intended  to  name  in  the  body  of  the  affidavit*  The 
affidavit  appears  to  have  been  made  by  the  plaintiff  in  his 
own  behalf,  within  the  meaning  of  the  section  of  the  statute 
mentioned.  Counsel's  argument  is  based  in  part  upon  some 
supposed  docket  entries  of  the  justice.  But  there  is  no  biU 
of  exceptions,  and  we  do  not  feel  at  liberty  to  assume  the 
existence  of  facts  not  of  record  in  determining  the  question 
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thus  presented.     Another  objection  to  the  affidavit  is  that  it 

•WW  ' 

mentions  "Winuniam"  H.  Peabody  as  the  person  who  un- 
justly and  unlawfully  detained  the  property,  instead  of 
**  William*  H.  Peabody,  as  mentioned  in  the  warrant.  It  is 
enough  to  say  that  the  defendant  William  H.  Peabody  there- 
upon appeared  in  the  cause  and  made  an  affidavit  for  the 
removal  of  the  same^  and  that  such  affidavit  was  entitled 
"Charles  Olson,  Plaintiff,  vs.  WiUiam  H.  Peabody,  Fred 
Stockman,  and. Art  Stockman,  Defendants." 

2.  The  substance  of  the  affidavit  for  removal  is  given 
in  the  foregoing  statement,  and  there  can  be  no  reasonable 
doubt  but  that  it  was  sufficient  for  the  removal,  whether  the 
Stockmans  be  r^arded  as  parties  to  the  action  at  the  time 
it  was  made  or  not.  We  find  nothing  in  the  record  to  indi- 
cate that  the  justice  did  not  have  jurisdiction  to  issue  the 
writ  of  replevin,  nor  that  the  county  court  did  not  acquire 
jurisdiction  by  virtue  of  the  removal. 

3.  It  is  claimed  that  the  description  of  the  property  is 
insufficient,  and  that  the  judgment  only  determines  the 
right  to  a  part  of  the  property — contrary  to  the  statutes  in 
such  case  made  and  provided.  Sees.  3742,374:4,  Stats.  1898. 
If  such  claim  is  well  founded,  then,  of  course,  the  judgment 
must  be  reversed  upon  the  authorities  cited  by  counsel. 
Young  v.  Lego,  38  Wis.  206 ;  Carrier  v.  Carrier,  71  Wis. 
Ill,  36  N.  W.  626.  The  affidavit  for  the  writ  of  replevin, 
which  constitutes  the  complaint  herein,  describes  nine  head 
of  cattle,  including  "one  red  cow  three  years  old" ;  and  by 
the  ninth  finding  the  court  found  that  the  defendant  did  not 
unjustly  take  nor  unlawfully  detain  the  "red  cow  three  years 
old"  mentioned  and  described  in  the  complaint  That  find- 
ing exonerated  the  defendant  from  all  liability  on  account 
of  tlio  "red  cow  three  years  old."  That  left  eight  other  head 
of  cattle  to  be  disposed  of  by  the  findings  and  the  judgment 
By  the  fifth  finding  of  fact  the  court  found  that  September 
5,  1901,  by  virtue  of  the  execution  mentioned,  the  def^idant 
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levied  upon  and  seized  the  other  eight  head  of  cattle,  des- 
cribed, while  in  the  possession  of  Peter  A.  Boe  and  subject 
to  the  chattel  mortgage.  Bj  the  seventh  finding  the  court 
found  that  September  10,  1901,  by  virtue  of  the  Avrit  of 
replevin,  the  sheriff  seized  and  took  into  his  possession  '^all 
of  the  said  property  so  seized  upon  tihe  execution  by  said 
Peabody,  with  the  exception  of  the  spotted  red  and  white 
cow  two  years  old."  and  finally  delivered  the  same  to  the 
plaintiff,  who  still  retained  possession  as  therein  found. 
Thus  it  appears  that  the  sheriff  seized  on  the  writ  of  reple- 
vin, and  took  possession  and'  turned  over  to  the  plaintiff, 
seven  of  the  eight  head  of  cattle  mentioned  in  the  fifth  find- 
ing, and  that  he  failed  to  get  the  "one  spotted  red  and  white 
cow  two  years  old"  mentioned  in  that  finding.  Neverthe- 
less, the  eighth  finding  mentions  the  cattle  so  seized  by  the 
sheriff  on  the  writ  of  replevin — ^which  were  seven  in  number 
— ^as  "six  head,"  contrary  to  the  finding  itself.  But  such 
clerical  error  should  not  vitiate  the  finding  or  judgment.  It 
is  therein  sufficiently  found  that  the  cattle  actually  seized  by 
the  sheriff  on  the  writ  of  replevin — ^which  were  seven  in  num- 
ber— ^were  of  the  value  of  $84,  and  that  the  "two-year-old 
spotted  coV  was  of  the  value  of  $35.  Such  clerical  error 
runs  through  the  conclusions  of  law,  and  is  found  in  the 
judgment*  But  it  appears,  from  the  findings  and  judgment, 
that  the  plaintiff  is  entitled  to  have  and  recover  the  possession 
of  the  "one  two-year-old  red  and  white  spotted  cow"  men- 
tioned, and  six  cents  damages  for  the  taking  and  detention 
thereof,  with  costs,  or,  if  delivery  thereof  cannot  be  had,  then 
that  the  plaintiff  recover  $35,  the  value  of  such  cow  as  found, 
and  such  costs  and  damages;  and  it  was  therein  further  or- 
dered and  adjudged  that  the  plaintiff  was  "entitled  to  the 
possession"  of  the  "cattle  so  delivered  to  him  by  the  said 
sheriff,  as  appears  in  the  findings  in  the  case,"  and  which  are 
therein  erroneously  mentioned  as  "six  head."  Certainly, 
the  defendant  is  not  aggrieved  by  such  clerical  error  in  the 
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findings  and  judgment  Sec  3048^  Stats.  1898 ;  McGregor 
V.  Pearson,  61  Wis.  122,  8  N.  W.  101 ;  Hogan  v.  La  Crosse, 
104  Wis.  106,  80  K  W.  106 ;  Larson  v.  Oisefos,  118  Wis. 
368,  95  N.  W.  399.  We  find  no  reversible  error  in  the 
record. 

By  the  CovH. — ^Tbe  judgment  of  the  circuit  court  is  af- 
firmed* 
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ABATEMENT  AND  SURVIVAU 

An  Injury  to  personal  estate  survlyes  by  statute,  and  where.  If 
a  person  were  living,  an  action  in  equity  could  be  maintained 
against  him  for  an  accounting  as  to  property  in  his  possession, 
or  its  equivalent,  a  judicial  remedy  survives  against  his  per- 
sonal representatives.    Harrigan  v,  Gilchrist  (73)  140,  840 
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21,  23.  Negligence.  Pleading,  2,  3.  Railroads.  Receivers, 
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1.  A  person  cannot  sue  upon  one  cause  of  action  and  recover  upon 
another;  but  that  does  not  apply  where  the  cause  of  action  is 
not  proved  as  alleged,  yet  a  liability  is  established  within  the 
scope  of  the  subject  stated,  and  everything  in  respect  thereto 
is  fully  litigated  so  that  an  amendment  might  properly  be 
granted  conforming  the  pleadings  thereto;  nor  militate  against 
the  rule  that,  a  court  of  equity  having  taken  jurisdiction  of 
a  subject  matter  for  one  purpose,  which  is  not  fully  established 
on  the  trial,  a  liability  notwithstanding  being  established  upon 
a  full  hearing,  within  the  scope  of  such  subject,  the  court  will 
retain  the  case  and  grant  such  relief  as  is  within  its  jurisdic- 
tion to  afford.    Harrigan  v.  Gilchrist  (111)  145,  442 

Limitations,    See  Municipal  Corporations,  37. 

Abatement  and  survival.    See  Abatement. 

Conditions  precedent.  See  Creditors'  Action,  4.  Malicious  Prose- 
cution, 1.    Sales,  6. 

By  whom  to  he  brought — Who  may  maintain.  See  Corporations, 
8,  11.  Creditors'  Action,  6.  Municipal  Corporations,  11.  Re- 
ceivers, 18,  21,  22. 

Forms:  Code,    See  Creditors'  Action,  1.    Pleading,  1. 
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Consolidation, 

2.  A  consolidation  of  several  equitable  actions,  that  might  have  been 

brought  as  one,  is  proper  under  the  statutes  and  independently 
thereof.    Harrigan  v,  Oilchrist  (64)  139,  308,  309 

3.  A  consolidation  of  actions  means  uniting  several  into  one,  not 

consolidation  of  trials.    Id.  (65)  139,  309 

At  law  or  in  equity?    See  Ck)UBTS,  7.    Cbeditobs'  AcrioN,  1.    Eqcitt. 
3,  4,  6.    Injunction.    Jury,  2.    Trusts,  4. 

Termination,    See  Malicious  Pbosecution,  1. 

prior  action  as  a  har.    See  Ckxiirrs,  11.    Guardian  and  Wabo^  6. 

Administrators.    See  Executors  and  Admin isTRAit>RS. 

Advancements.    See  Descent  and  Distribution,  6,  7. 

Affidavits.    See  Appeal,  10.    Justices'  Courts,  5-7. 

Agency.    See  Principal  and  Agent. 

Amendment. 
Of  pleading.    See  Action,  1.    Corporations,  4.    Creditors'  Action. 
2,  3.    Judgment,  1.    Municipal  Corporations,  33.    Fleadinq,  6. 
Of  statutes.    See  Pensions,  3. 

Animals:  Vicious  horse.    See  Master  and  Servant. 

APPEAL  AND  ERROR. 

When  appeal  is  proper  remedy.    See  Judges. 

By  whom  appeal  may  he  taken.    See  Guardian  and  Ward,  4,  6. 

Notice:  Upon  whom  to  le  served:  "Adverse  party:* 

1.  The  term  "adverse  party"  in  sec.  3049,  Stats.  1898.  relating  to 
the  service  of  notice  of  appeal  to  this  court,  does  not  mean 
merely  the  opposite  party  on  the  record.  It  does  not  extend  be- 
yond parties  having  some  substantial  interest  in  sustaining  the 
decision  challenged  by  the  appeal.    Harrigan  v.  Gilchrist  (1) 

130.  207 

Z.  In  an  action  to  reach  the  property  applicable  to  the  payment  <^ 
the  indebtedness  of  an  insolvent  corporation,  a  judgment  hav- 
ing been  rendered  against  parties  charged  with  wroDgfully  ap- 
propriating such  property  or  some  part  thereof,  it  being  con- 
ceded that  the  corporate  indebtedness  greatly  exceeds  the  cor- 
porate assets,  and  the  corporation  having  for  all  business  pur- 
poses ceased  to  exist,  though  yet  having  a  legal  entity,  it  is 
not  an  adverse  party  within  the  meaning  of  the  appeal  stat- 
utes, in  a  controversy  upon  appeal  between  the  creditors  and 
the  Judgment  debtors.    Id.  (2)  130,  21(T 

Undertaking:  Security  for  costs,  eto.    See  Constitutional  Law,  1,  2. 

Same:  Several  appeals  taken  hy  one  notioe.  ^ 

3.  If  several  parties  join  In  one  notice  of  appeal,  stating  that  they 

severally  and  separately  appeal,  the  effect  is  the  same  as  if 
there  were  as  many  notices  of  appeal  as  appellants;  and  to 
make  the  notice  effective  as  to  any  appellant  an  undertaking 
in  the  sum  of  $250  under  the  statute  is  requisite  to  each.  Har- 
rigan V.  Oilchrist  (3)  130,  210 

4.  An  undertaking  in  form  to  answer  In  the  sum  of  |2S0  for  the  de- 

faults of  several  defendants  constitutes  one  obligation.   Id.  (4) 

130»  SU 
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Defects  in  appeal:  Curing:  Jurisdiction:  Terms. 

6.  The  giylng  In  good  faith  of  a  proper  notice  of  appeal,  and  the 
recognition  thereof  by  the  proper  officer  by  returning  the  record 
to  the  supreme  court,  confers  jurisdiction  upon  that  court  to 
allow  any  defect  in  the  appeal  to  be  cured  within  the  time  lim- 
ited by  statute  for  taking  the  same;  and  if  the  only  defect  is  in 
failing  to  serve  the  statutory  undertaking  for  |250,  it  being 
filed  for  the  use  of  the  respondent,  it  confers  jurisdiction  to 
hear  the  appeal  without  th-e  error  being  cured,  counsel  for  re- 
spondent not  seasonably  objecting.    Harrigan  v.  Oilchrist  (6) 

130,  212 

6.  If  the  omission  to  give  a  proper  undertaking  to  perfect  an  appeal 

happens  through  mistake  or  accident,  it  is  proper  for  the  trial 
court  to  allow  such  omission  to  be  cured;  and  if  the  omission 
is  not  attributable  to  either  mistake  or  accident,  so  called,  but 
is  excusable  in  any  view  of  the  matter,  it  is  competent  for  the 
supreme  court  to  allow  the  defect  to  be  cured  if  application  be 
seasonably  made  therefor.    Id.  (8)  131,  221 

7.  A  new  undertaking  in  such  a  case  being  a  full  compliance  with 

the  statutory  requirements  as  to  each  appeal,  and  having  been 
filed  before  the  motions  to  dismiss  were  heard,  it  is  proper  to 
deny  such  motions  with  or  without  costs  to  the  moving  parties, 
as  justice  requires.    Id,  (9)  131,  222 

8.  Respondents'   counsel   having  treated   the   appeals   as   properly 

taken,  with  knowledge  or  full  means  of  knowledge  of  the  facts 
up  to  a  time  when  a  change  of  position  on  their  part  would  be 
prejudicial  to  appellants,  and  having  given  no  reason  for  not 
calling  the  court's  attention  to  the  defects  at  an  earlier  date, 
and  such  defects  having  been  promptly  cured  as  soon  as  called 
to  the  attention  of  appellants'  counsel,  no  terms  should  be  im- 
posed as  a  condition  of  denying  respondents'  motions  and  allow- 
ing the  appeals  to  stand,  except  that  appellants  be  required  to 
submit  the  same  upon  the  merits  when  reached  in  their  order. 
Id.  (10)  .     131,  222 

9.  While  the  supreme  court  has  power  to  permit  necessary  correc- 

tions in  the  appellate  procedure  after  notice  of  appeal  duly 
given,  although  the  record  filed  is  not  such  as  to  give  it  juris- 
diction to  decide  the  merits,  and  while  it  will  pursue  a  gen- 
eral policy  of  liberality  in  that  regard,  yet  such  corrections 
will  be  permitted  only  in  furtherance  of  justice,  considering 
the  effect  on  both  parties,  and  when  the  mistakes  or  omissions 
to  be  corrected  are  excusable.  Milwaukee  Trust  Co,  v.  8her- 
win,  468 

Insufficient  return:  Dismissal. 

10.  On  appeal  from  an  order  reciting  that  it  was  based  on  affidavits 

of  numerous  persons  the  return  of  the  clerk  merely  certified 
that  the  papers  returned  were  "all  the  papers  filed"  in  the  ac- 
tion. Held,  that  this  was  insufllcient,  under  sec.  3050,  Stats. 
1898,  to  give  the  supreme  court  jurisdiction,  and  the  appeal 
must  be  dismissed.    Milwaukee  Trust  Co.  v.  Sherwin,  46S 

Orders  reviewable  on  appeal  from  judgment. 

11.  Where  the  question  to  be  determined  and  the  judgment  in  a 

mandamus  action  would  have  been  the  same  whether  the  case 
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waB  submitted  pursuant  to  a  stipulation  or  upon  a  motion  to 
quash  the  alternative  writ,  and  the  judgment  of  dismissal  was 
in  fact  based  upon  the  granting  of  said  motion,  an  Intermediate 
order  striking  out  the  stipulation  Is  not  reviewable  on  appeal 
from  the  judgment,  because  it  is  not  an  "order  which  involves 
the  merits  and  necessarily  affects  the  judgment,"  within  the 
meaning  of  sec.  3070,  Stats.  1898.  Btate  ex  rel.  Risch  v.  Trus- 
tees, 44 

Exceptions  and  objections  in  trial  court:  Waiver.    See  Evidkncb,  5,  7. 
Pleadino,  6. 

12.  Where  both  parties  have  treated  an  action  as  one  to  recover  for 

ordinary  negligence,  this  court  will  so  treat  it,  although  the 
complaint  charges  that  the  negligent  act  was  also  reckless,  wil- 
ful, and  malicious.    Turtentoald  v.  Wis.  Lakes  L  d  C.  Oo.       65 

Briefs. 

13.  In  appellant's  brief  the  particular  parts  of  the  trial  judge's  charge 

which  are  claimed  to  be  prejudicially  erroneous  should  be  spe- 
cifically pointed  out,  with  the  reasons  for  citing  them  to  the 
attention  of  this  court    Radichel  v.  Kend4ilh  ^60 

Review:  Presumption  of  regularity.    See  CJoubts,  10. 

Same:  Questions  of  fact:  Findings,  when  disturbed. 

'14.  In  considering  whether  findings  of  fact  made  by  a  trial  coort 
should  be  disturbed  on  appeal,  these  rules  apply: 

a.  Such  finding  should  stand  unless  so  against  the  weight 
of  evidence  as  to  indicate,  clearly,  want  of  proper  considera- 
tion of  the  evidence,  mistake  by  overlooking  material  evidenoei 
or  prejudice,  or  some  other  improper  cause. 

b.  It  is  Incumbent  on  the  party  alleging  fraud  to  establish  it 
by  clear  and  satisfactory  evidence. 

c.  The  first  rule  does  not  apply  where  the  result  is  reached 
by  the  trial  court  through  a  misapprehension  of  the  law. 

d.  The  first  rule  applies  with  more  or  less  significance  ac- 
cording to  thb  presence  and  importance  of  the  elements  upon 
which  it  is  based. 

e.  The  admission  of  improper  evidence  is  to  be  deemed  im- 
material upon  appeal  unless  it  clearly  appears  that  but  for  such 
evidence  the  finding  would  probably  have  been  different. 

f.  Unless  the  contrary  clearly  appears,  improper  evidence 
taken  under  objection  will  be  presumed  to  have  been  given  no 
weight    Harrigan  v.  GilchrUt  (66)  139,  312-^314 

Same:  Recitals  of  fact  in  order, 

15.  Recitals  of  fact  in  a  judicial  order,  the  truth  of  which  must  be 

presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have 
been  known  to,  or  established  to  the  satisfaction  of,  the  judge 
making  such  order,  should  not  be  held  to  be  untrue  or  fraudu- 
lent if  they  may  be  reasonably  viewed  in  a  light  which  will 
avoid  such  result.    Harrigan  v.  Gilchrist  (104)  144,  424 

Same:  Opinion:  Decision  in  meriting . 

16.  Ordinarily,   where  the  only  question   raised  on  an   appeal  is 

whether  the  findings  of  fact  are  against  the  clear  preponder- 
ance of  the  evidence,  and  that  question  must  be  answered  in 
the  negative,  the  filing  of  a  decision  in  writing  in  strict  com- 
pliance with  sec.  2410,  Stats.  1898,  is  all  that  is  required  or  ad- 
visable.   Kraniger  v.  Schmidt,  82 
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Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Ap- 
peal, 14.  Contracts,  2,  3.  Evidence,  5,  7.  Mortgages,  3.  Mu- 
nicipal Corporations,  19,  26,  27,  29,  32,  33.  Pleading,  6. 
Receivers,  26.  Replevin.  Street  Railways,  3.  Trial,  1-5. 
Verdict,  2. 

17.  Permitting  a  party  to  make  further  proof  on  rebuttal  after  both 

sides  had  rested  will  not  be  held  ground  for  reversal  unless 
shown  to  have  been  a  clear  abuse  of  discretion  and  to  have  sub- 
stantially prejudiced  the  adverse  party.    Radichel  v.  Kendall, 

660 
New  trial  or  direction  of  judgment? 

18.  A  mere  motion  in  the  trial  court  for  judgment  notwithstanding 

the  verdict,  without  a  motion  to  change  the  findings  of  the 
verdict  to  conform  to  the  evidence,  does  not  make  it  proper  for 
the  supreme  court,  on  reversing  the  judgment  entered  upon  the 
verdict,  to  dispose  of  the  case  finally  without  a  new  trial. 
Standard  Mfg,  Co.  v.  Slot.  14 

19.  Where  the  trial  court  erred  In  refusing  to  change  the  answer 

to  a  question  in  a  special  verdict,  this  court  on  appeal  may 
direct  that  such  change  be  made  and  judgment  rendered  ac- 
cordingly, without  a  new  trial.    Ehleiter  v.  Milwaukee,  85 

Mandate:  Judgment  in  tricU  court.    See  Executors,  5. 

20.  Where  a  cause  has  been  remanded  by  the  supreme  court  with  di- 

rections stating  the  measure  of  relief  to  be  granted,  the  trial 
court  should  enter  judgment  in  strict  accordance  with  such 
mandate.    Ludington  v.  Patton,  649 

Costs:  Several  appellants:  "Prevailing  party.** 

21.  When  several  defendants  severally  appeal  from  a  judgment  ren- 

dered against  them,  and  succeed,  there  is  not  necessarily  as 
many  prevailing  parties  as  there  are  individual  appellants  for 
the  purpose  of  the  taxation  of  costs  in  this  court,  under  sec. 
2949,  Stats.  1898.  Such  of  the  appellants  as  are  united  in  in- 
terest are  to  be  deemed  as  constituting  but  one  prevailing  party, 
though  they  may  have  separate  appeals.  Harr^an  v,  Gil- 
christ (117)  146,  449 

Same:  Printing* 

22.  The  printed  case  having  Included,  In  violation  of  Supreme  Court 

Rule  yill,  considerable  testimony  relating  exclusively  to  the 
liability  of  nonappealing  defendants,  and  the  judge's  charge 
iTi,  extenso,  to  which  no  exception  was  taken,  and  there  being  a 
large  part  of  it  pertaining  only  to  the  liability  of  nonprevailing 
appellants,  taxation  of  the  expense  of  printing  such  case  is 
limited  to  about  one  third  thereof.    Moore  v.  Dickson,  591 

Appeal  from  county  court.    See  Guardian  and  Ward,  4,  6. 

Appeal  from  common  council.    See  Municipal  Corporations,  37. 

Appearance.  See  Courts,  8.  Guardian  and  Ward,  3.  Justices' 
Courts,  6. 

Architects.    See  Contracts,  7. 

Arguments  of  counsel.    See  Trial,  1,  2. 

Arrest:  When  warrant  no  protection  to  officer.  See  Justices' 
Courts,  4. 

Assessments.    See  Drains,  3,  4. 

Assignment  of  notes.    See  Mortgages,  3. 
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Attositey  and  Client.    See  Corporations,  17.    Receivers,  29-34. 

Attornets:  Arguments  to  Jury.    See  Trial,  1,  2. 

Bills  and  Notes.    See  Executors,  2,  3.    Mortgages,  3. 

Board  of  Education.    See  Schools. 

Board  or  Review.    See  Penalties.    Taxation. 

Bona  Fide  Purchaser.    See  Powers.    Vendor  a^^d  Purchaser,  1. 

Bonds.    See  Appeal,  3-7. 

Bridges  over  streets.  See  Municipal  Corporations,  13. 

Briefs.    See  Appeal,  13. 

Building  Contracts.    See  Contracts,  6-9.    Liens* 

Carriers.    See  Street  Railways,  2,  3. 

Cause  op  Action.    See  Action. 

Circuit  Courts.    See  Courts,  9. 

Cities.    See  Municipal  Corporations. 

Claims. 
Against  city:  Appeal.    See  Municipal  Corporations,  37. 
Against  decedents.    See  Descent,  5. 
Against  insolvents.    See  Corporations,  17.    Creditors'  Acnoir,  6-8. 

Class  Legislation.    See  Constitutional  Law,  2. 

Clerk  of  Court:  Omissions:  Effect.    See  Descent,  3. 

Code  System  of  pleading,  etc.     See  Creditors'  Action,  1.     Plead- 
ing, 1. 

Co-employees.    See  Master  and  Servant,  3. 

Collateral  Attack.    See  Courts,  4,  5.    Insolvency,  1. 

Collusion.     See  Corporations,  8,  9.    Pleading,  3.    Receivers,  2-4. 
Trusts,  4,  6. 

Conditions  Precedent.    See  Contracts,  3,  6,  7.    Evidence,  3.    Mali- 
cious Prosecution,  1.    Sales,  5. 

Consideration.    See  Mortgages,  2.    Vendor  and  Purchaser,  2. 

Consolidation  of  actions.    See  Action,  2,  3. 

CONSTITUTIONAL  LAW. 

Right  "fo  obtain  justice  freely":  Security  for  costs:  Class  tegislati<m. 

1.  Reasonable  regulations  imposing  costs  and  requiring  security  for 

costs  as  incidents  of  judicial  proceedings  to  redress  wrongs  or 
protect  rights,  do  not  violate  the  bill  of  rights  entitling  every 
person  to  "obtain  Justice  freely  and  without  being  obliged  to 
purchase  it."    Harrigan  v.  Oilchrist  (5)  130,  214 

2.  Statutory  regulations  of  the  right  to  a  review  ui>on  appeal  or 

otherwise,  as  regards  costs  and  security  for  costs,  cannot  be 
condemned  as  class  legislation  merely  because  it  Is  more  bui^ 
densome  for  some  persons  than  fo^r  othere  to  comply  therewith. 
Id.  (7)  131,  220 

Vested  rights.  See  Pensions,  1,  2. 

Trial  by  jury.    See  JuRt. 

Police  power.    See  Drains,  2-4. 

Eminent  domain.    See  Drains,  4,  5. 

Penalties:  Officers  subject  to.    See  Penalties,  !• 

Courts:  Jurisdiction,  etc.    See  Courts,  9.    Justiobs*  Courts,  1,  S. 
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Cities:  Cl<iS8iflcation:  Amendment  of  charters.    See  Muiticipal  Cor- 
porations, 1-6. 

Constructive  Trustees.     See  Corporations,  8,  9.    Trusts,  4,  5,  9. 
Contempt.    See  Receivers,  20. 

« 

CONTRACTS. 

See  Deeds.    Mortoaoes.    Municipal  Corporations,  9,  10.    Partner- 
ship.    Receivers,  13-15,  33.     Sales.     Schools.     Vendor  and 
-  Purchaser. 

When  contractual  rights  arise.    See  Pensions,  1,  2. 

Validity:  Contracts  of  hoards.    See  Schools,  1,  3. 

Statute  of  frauds:  Assumption  of  mortgage.    See  Vendor  and  Pub- 
chaser,  3.  4. 

When  'become  "binding.    See  Evidence,  3.    Sales. 

Bame:  Delivery.    See  Deeds,  1-4, 

Upon  whom  binding.    See  Executors,  1-3. 

Merger  of  oral  agreement  in  deed.    See  Vendor  and  Purchaser,  2. 

Parol  evidence  affecting  writings.     See  Evidence,  3.    Vendor  and 
Purchaser,  2. 

Execution  induced  by  fraud:  Negligence:  Evidence:  Relief. 

1.  If  false  statements  of  fact,  made  by  one  party  in  negotiations 

leading  to  the  execution  of  a  contract,  were  of  such  a  character 
as  reasonably  to  excuse  the  other  party  from  reading  the  con- 
tract and  he  was  thereby  induced  to  execute  It,  which  he  would 
not  have  done  had  he  known  its  contents,  such  contract  is  not 
binding  upon  him  unless  he  subsequently  ratifies  it  with  knowl- 
edge of  the  facts  or  in  some  other  way  precludes  himself  from 
rescinding  it.    Standard  Mfg.  Co.  v.  Slot,  14 

2.  In  an  action  upon  a  contract  of  sale  which  defendant  claimed 

he  had  been  induced  to  sign,  without  reading  it,  by  the  false 
representations  of  plaintiff's  agent  that  it  was  a  commission 
agreement,  it  is  immaterial  whether  such  representations  were 
made  with  fraudulent  Intent  or  notr  and  the  admission  of  evi- 
dence of  similar  transactions  between  the  agent  and  other  per- 
sons, in  no  way  involved  In  the  litigation,  offered  for  the  pur- 
pose of  showing  such  intent,  was  prejudicial  error.  Ibid. 

3.  In  such  action  plaintiff  should  have  been  allowed  to  ask  defend- 

ant, on  cross-examination,  whether  he  had  ever  thought  of  the 
subject  of  consignment  or  of  the  word  "commission"  before  the 
action  was  brought  Ibid. 

4.  To  entitle  a  party  to  relief  from  a  contract  on  the  ground  of 

fraud,  he  must  establish  the  fraud  by  a  preponderance  of  the 
evidence,  which  also  must  be  clear  and  satisfactory.  Ibid. 

5.  One  who,  when  he, signed  a  contract  was  inexcusably  ignorant 

of  its  contents,  is  not  entitled  to  relief  from  its  obligations 
on  the  ground  that  the  other  party  induced  him  to  sign  by  false 
representations  as  to  such  contents.  Ibid. 

Construction:  Writings  construed  together.    See  Executors,  1-3. 

Same:  Entire  or  apportionable  contracts.    See  Sales,  5. 

Same:  Building  contract:  ''Extras**:  Liquidated  dama{fes. 

6.  A  stipulation  in  a  building  contract  to  the  effect  that,  unless  the 

value  of  additions  to  or  deductions  from  the  contract  work 

Vol.  121  —  44 
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shall  first  have  been  agreed  upon  and  Indorsed  upon  the  conr 
tract,  the  difference  in  value,  whether  in  favor  of  the  con- 
tractor  or  of  the  owner,  shall  be  deemed  forfeited,  should  not 
be  held  to  have  been  waived — at  least  in  respect  to  trifling 
changes — ^by  the  mere  failure  to  agree  upon  and  indorse  their 
value.  It  should  be  held  waived  in  such  case  only  upon  clear 
and  satisfactory  evidence  showing  that  to  have  been  the  in- 
tention of  the  parties  or  showing  an  estoppel  in  pais.  Davis  v. 
La  Crosse  Hospital  Asso,  579 

7.  A  contract  provided  in  effect  that  no  additional  time  should  be 

allowed  for  the  completion  of  the  building  on  account  of  de- 
lays arising  from  certain  specified  causes  unless  at  the  time 
of  such  delay  written  notice  should  be  given  to  the  architect 
and  he  should  then  make  the  allowance.  Held^  that  where  no 
notice  of  claim  for  additional  time  was  made  under  that  pro- 
vision, the  architect  had  no  right  to  consider  such  delays  in 
determining  whether  or  not  the  work  could  reasonably  have 
been  completed  at  the  stipulated  time.  Tbid, 

8.  A  contract  for  the  building  of  a  hospital  for  |24,660  provided 

that  the  contractor  should  pay  $20  for  each^  day  the  work  re- 
mained uncompleted  after  a  time  fixed.  The  character  of  the 
building  being  such  that  the  actual  damages  resulting  from 
such  a  delay,  or  the  rental  value  of  the  building,  would  be 
very  difficult  of  ascertainment,  and  the  amount  stipulated  not 
being  largely,  if  at  all,  in  excess  of  a  fair  interest  on  the  in- 
vestment, it  is  heJd  that  the  provision  was  one  for  liquidated 
damages  and  not  for  a  penalty.  Ibid^ 

9.  The  delay  for  which,  in  such  a  case,  the  stipulated  sum  per  day 

is  payable  refers  to  working  days  only.  TbiA, 

Same:  Liens:  Waiver.    See  Liens. 

Unfinished  contracts:  When  pass  on  sale.    See  Sales,  4. 

Same:  Completion  by  receiver.    See  Receivebs,  13-15. 

Delaying  performance:  Damages. 

10.  A  contract  for  the  drilling  of  a  well  by  plaintiff  for  defendant 
provided  that  defendant  should  furnish  the  casing  pipe  and 
material  for  the  pump;  that  plaintiff  should  put  everything  in 
place  ready  for  pumping  and  assist  in  connecting  the  pump; 
and  that  the  work  should  be  pushed  to  completion  with  all 
possible  dispatch  and  without  unnecessary  delay.  Defendant 
failed  to  furnish  the  pipe  and  material  for  the  pump  for  sey- 
eral  weeks  after  plaintiff  was  ready  to  put  them  in  the  well, 
thereby  delaying  plaintiff  in  the  performance  of  his  contract. 
Held,  that  for  such  delay  plaintiff  might  recover  substantial 
damages.    Olson  v.  Viroqua,  571 

CONTRIBUTOBT  NEGLIGENCE.      See  MuiaCIPAL  COBPORATIONB,   22,   24,  25, 

30,  31,  36.    Negugence,  3,  4.    Railroads,  3.    Street  Railways. 

Conveyances.  See  Deeds.  Executors.  Powers.  Sales,  4.  Vendor 
AND  Purchaser. 

CORPORATIONS. 

Insolvency:  Winding-up  action:  Parties:  Receivers.  See  Appeai^  t. 
Creditors'  Action.    Receivers. 

1.  The  practice  of  administering  the  affairs  of  an  insolvent  corpo- 
ration for  the  benefit  of  creditors  by  proceedings  in  a  general 
creditors'  suit,  does  not  depend  upon  the  statute.    So  far  as  the 


Wis.]  index.  691 


statutes  go  they  are  confirmatory  or  in  aid  of  the  law  as  it  was 
formerly  understood.    Earrigan  v.  Gilchrist  (28)      134,  244-246 

2.,  Authorities  to  the  effect  that  a  court  has  no  inherent  power  to 
dissolve  a  corporation,  have  no  application  to  the  question  of 
whether  it  has  power  to  lay  hold  of  and  administer  the  prop- 
erty of  an  insolvent  corporation  for  the  benefit  of  creditors. 
The  two  matters  are  distinct.  The  statute  provides  a  right  of 
action  for  the  forhier,  but  only  regulations  and  aids  as  regards 
the  latter.    Id.  (41)  135,  268 

S.  The  fact  that  the  legal  title  to  the  trust  fund  in  an  administra- 
tion suit  is  not  in  the  creditors  prosecuting  the  winding-up  ac- 
tion, does  not  affect  their  right  to  an  equitable  remedy  by  ac- 
tion against  the  constructive  trustee  holders  of  the  funds  to  be 
recovered  and  gathered  into  the  hands  of  the  agent  of  the  court 
as  their  regular  trustee.   Id,  (43)  136,  269 

4.  It  is  proper  in  a  winding-up  action  to  commence  the  same  in  a 

simple  form,  according  as  the  necessities  of  the  particular  sit- 
uation may  require,  and  thereafter,  with  or  without  leave  of 
the  court,  according  to  circumstances,  broaden  the  same  out 
by  amended  or  supplemental  complaint  so  as  to  bring  before 
the  court  all  parties  and  all  matters  proper  or  necessary  to  be 
80  circumstanced  in  order  that  the  entire  subject  matter,  using 
the  term  in  its  broad  sense,  may  be  fully  dealt  with.    Id.  {47) 

136,  274 

5.  The  complications  of  an  action  to  enforce  all  liabilities  to  which 

creditors  of  an  insolvent  corporation  may,  as  a  class,  properly 
resort  for  the  satisfaction  of  their  claims,  furnishes  no  justifi- 
cation for  so  limiting  the  character  thereof  as  to  eliminate 
therefrom  any  feature  belonging  thereto  according  to  the  broad 
principles  that  have  been  judicially  determined  to  govern  the 
subject.  Those  principles,  not  the  difficulties  in  applying  them, 
mark  the  boundaries  of  the  subject  matter  that  may  be  brought 
into  an  administration  suit.    Id.  (57)  138,  295-300 

^.  In  an  action  to  administer  the  property  of  an  insolvent  corpo- 
ration and  enforce  liabilities  germane  thereto  as  a  trust  fund 
for  the  payment  of  its  debts,  all  persons  possessing  any  part 
of  such  fund  in  a  trust  capacity,  in  any  legitimate  sense,  and 
all  persons  contingently  liable  or  liable  only  upon  principles 
of  equity,  for  the  benefit  of  creditors  as  a  class,  are  proper  de- 
fendants.   Id.  (22)  133,  237-240,  249 

7.  A  receiver  of  an  insolvent  corporation  in  a  creditors'  action  to 
administer  its  affairs  for  their  benefit,  is  a  trustee  of  corporate 
assets  in  the  right  of  the  corporation  for  such  creditors,  and 
for  the  latter  in  their  right  as  to  all  liabilities  to  which  they 
may  properly  resort  as  a  class,  not  enforcible  by  the  corpora- 
tion.   Id.  (23)  133,  237 

'8.  The  last  foregoing  rule  includes  persons  who  may  have  obtained- 
property  of  the  corporation  in  fraud  of  its  creditors.  They  are 
constructive  trustees  for  creditors,  and  their  liabilities  as  such 
may  properly  be  directly  established  in  the  creditors'  suit 
Id,  (24)  133,  237-240 

9.  In  an  administrative  action  for  the  benefit  of  creditors,  if  a  de- 
fendant is  charged  as  trustee  of  property  belonging  to  the  trust 
fund  on  the  ground  of  fraud,  and  the  fraud  falls  yet  the  proof 
shows  that  such  person  has  property  which  belongs  to  the  trust, 
the  appropriate  relief  in  that  regard  may  be  granted.    Id.  (72) 

140,  339,  442 
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10.  A  receiver  or  other  officer  of  the  court  is  not  a  trustee  and  proper 

to  be  made  defendant  as  such,  within  the  meaning  oi  that  term 
as  used  in  sec.  3237,  State.  1898.    Id.  (38)  135.  266 

11.  The  fact  that  in  a  winding-up  action  creditors  cannot  act  in  the 

right  of  the  receiver,  does  not  militate  against  liabilities  being 
enforced  against  parties  as  defendanU  in  the  creditors'  action, 
the  legal  title  to  which  is  in  the  receiver.  The  creditors  and 
the  receiver  have  their  respective  spheres  <^  action.  That  of 
the  former  appertains  to  the  establishment  of  the  trust  to  Ite 
fullest  extent,  and  the  enforcement  thereof  and  of  the  liabili- 
ties created  by  law  enforcible  upon  equitable  principles  so  far 
as  necessary  to  satisfy  the  claims  of  creditors,  the  efltecte  in 
money  to  be  covered  into  the  trust  fund  in  the  possession  of 
the  receiver, — ^whose  sphere  of  action  is  wholly  administrative 
in  character.    Id.  (29)  134,  247,  24S 

12.  Clarke  v.  Banner  d  V.  P.  Co.  50  Wis.  416,  so  far  as  it  holds  that 

a  person  to  whom  it  is  claimed  property  of  an  Insolvent  has 
been  transferred  in  fraud  of  creditors  can  be  made  a  defend- 
ant in  an  administrative  suit  as  to  such  insolvent  only  for  pur- 
poses of  discovery, — held  to  have  been  overruled  shortly  after 
it  was  made  and  never  to  have  been  followed.    Id.  (39)  135,  267 

13.  Sec.  3228,  State.  1898,  which  led  to  the  decision  before  mentioned. 

provides  a  rule  of  evidence  to  the  end  that  a  party,  guilty  of 
participating  in  the  commission  of  fraud  upon  creditors  of  In- 
solvent corporations  or  fraud  for  which  they  may  properly  call 
him  to  account,  may  be  a  defendant  in  a  winding-up  action, 
and  when  called  to  testify  as  to  his  conduct,  be  incapable  of 
shielding  himself  from  making  full  disclosure  by  pleading  the 
ordinary  privilege  of  a  witness  as  to  self-incriminating  mat- 
ters.   Id.  (40)  135,  267 

14.  A  creditor's  expenses.  Incurred  by  instituting  and  prosecuting. 

prudently  and  to  elfect,  a  suit  on  behalf  of  himself  and  all  other 
creditors  of  an  Insolvent  corporation,  to  have  ite  property 
sequestered  and  judicially  administered  for  their  benefit,  may 
properly  be  allowed  as  expenses  of  such  administration.  Id.  (92) 

143,  390 

15.  The  statute  furnishes  no  form,  strictly  so  called,  for  a  judgment 

in  an  action  to  administer  the  property  of  an  insolvent  cor- 
poration for  the  benefit  of  creditors,  nor  for  any  other.  Sec. 
3217,  Stats.  1898,  relates  merely  to  a  form  of  an  order  of  dis- 
tribution proper  to  be  made  in  an  action  or  special  proceeding. 
The  form  of  the  judgment  in  all  actions  of  an  equiteble  nature. 
is  governed  by  established  principles  of  equity  jurisprudence, 
and  as  indicated  in  sec.  2883,  Stats.  1898.  The  judgment  pro- 
vided for  in  sec.  3245,  Id.,  is  for  the  closing  up  of  an  action 
to  dissolve  a  corporation,  not  one  merely  to  administer  Ite  assete 
for  the  benefit  of' creditors.    Id.  (50)  137,  278 

16.  The  interests  of  creditors  of  an  Insolvent  corporation  having 

hypothecations  consisting  of  bills  receivable  or  other  choses  In 
action,  made  by  it  to  secure  them, — in  property  In  the  hands 
of  a  court  receiver  for  the  benefit  of  creditors  generally,  are 
not  adverse  to  those  of  the  receiver  or  such  general  creditors, 
there  being  no  question  as  to  the  validity  of  such  hypotheca- 
tions.   Id.  (93)  143,  393 

17.  In  the  circumstances  above  suggested,  legal  services  rendered 

the   secured   creditors   as    regards   enforcing   their   collateral 
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against  the  collateral  debtors  or  making  formal  proof  of  the 
principal  creditor's  claim  for  filing  with  the  court  in  the  re- 
ceivership matter,  are  not  Inconsistent  with  the  performance 
of  legal  services  at  the  same  time  for  the  receiver.     Id,  (94) 

143,  393 
Same:  Bequeatration. 

18.  The  statutory  remedy  by  sequestration  is  not  a  right  of  action, 

new  x>r  old.  It  is  at  most  a  mere  remedy  of  a  provisional  char- 
acter, for  use  in  an  action  which  exists,  except  as  regards  mere 
form,  independently  of  the  statute,  such  remedy  being  merely 
in  aid  thereof.  It  is  a  substitute  for  the  common-law  writ  of 
sequestration.    Earrigan  v.  Gilchrist  (26)  133,  243 

19.  Generally  speaking,  courts  of  equity  will  not,  without  legislative 

policy  favorable  thereto,  manifested  in  some  way,  render  a  cor- 
poration incapable  of  performing  its  corporate  duties  and  prac- 
tically terminate  its  existence  by  sequestering  its  property  and 
taking  charge  of  its  affairs,  though  it  is  within  judicial  power 
to  do  so  if  necessary  to  the  ends  of  justice.    Id.  (27)      133,  243 

DUsolution,    See  Corpobations,  2,  15,  19. 

COSTS. 
See  Appeal,  21,  22.    Constitutional  Law.    Receh-ers,  28. 

1.  The  right  to  recover  costs  in  an  action  or  other  judicial  proceed- 

ing depends  upon  the  statute.    State  ex  rel.  Risch  v.  Trustees, 

44 

2.  Though  not  commenced  by  the  service  of  a  summons  as  provided 

in  sec.  2629,  Stats.  1898,  a  mandamus  proceeding  (commenced 
by  service  of  the  writ)  is  a  "civil  action"  within  the  meaning  of 
sec.  2595,  and  an  ''action"  within  the  meaning  of  sees.  2918, 
2920.  relating  to  costs.  Ihid. 

3.  In  an  action  to  foreclose  a  mortgage  given  by  an  administrator, 

where  judgment  was  demanded  against  him  personally  for  any 
deficiency,  costs  were  properly  awarded  to  him  in  a  judgment 
determining  that  he  was  not  personally  liable  and  granting 
his  counterclaim  for  reformation  of  the  instrument,  accord- 
ingly.   Wis.  Trust  Co.  v.  Chapman,  479 

4.  A  judgment  against  a  number  of  partners  was  appealed  from  by 

a  part  of  them  and  was  reversed.  Upon  a  second  trial  a  new 
judgment  was  entered  against  all  the  defendants,  and  the  costs 
allowed  included  those  taxed  and  allowed  in  the  former  judg- 
ment. Some  of  the  former  appellants  again  appealed.  Held, 
that  as  to  them,  at  least,  the  inclusion  of  such  costs  was  not 
error.    Moore  v.  Dickson^  591 

CouNTESGLAiM.    See  Costs,  3. 

County  Coubt.    See  Guabdian  aito  Ward. 

•COURTS. 

See  Judges. 
Jurisdiction  in  general. 

1.  A  challenge  to  the  jurisdiction  of  the  court  of  the  subject  mat- 
ter of  the  litigation  in  any  action  is  proper  at  any  time  in  the 
progress  thereof.  Whether  counsel  raise  the  question  or  waive 
It,  or  expressly  consent  to  the  jurisdiction,  does  not  change  the 
situation.    Earrigan  v.  Gilchrist  (11)  132,  224 
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2.  If  the  defect  of  jurisdiction  springs  from  want  of  power  the  re- 
sult is  void;  if  from  inexcusable  departure  from  established 
principles  governing  the  exercise  of  judicial  power,  it  is  errone- 
ous and  may  and  ought  to  be  set  aside  upon  appeal  regardless 
of  the  attitude  of  counsel  in  respect  thereto  upon  either  side. 
Id,  (12)  132,  227,  22& 

8.  A  court  may  be  without  judicial  power  as  to  a  particular  subject 
matter,  or  have  such  power,  but  by  settled  principle  ought  not 
to  exercise  it  at  all  or  in  the  particular  way.  In  either  case, 
within  the  broad  meaning  of  the  term,  the  court  is  without 
jurisdiction  of  the  subject  matter.    Id.  (14)  132,  227 

4.  Want  of  judicial  power  as  to  a  particular  subject  of  action  ren- 
ders relief  granted  to  the  plaintiflT  open  to  challenge,  directly 
or  indirectly,  as  void.  Abuse  of  power  in  the  sense  of  inex- 
cusable departure  from  established  principles  in  the  exercise  of 
judicial  authority,  leaves  the  result  binding  upon  the  parties 
interested  till  set  aside  in  some  appropriate  judicial  proceedlns- 
Id.  (15)  132,  22S 

6.  Judicial  action  beyond  the  limits  of  judicial  power  is  usurpation. 
Judicial  action  within  the  limits  of  such  power,  but  regardless 
of  settled  principles  regulating  the  exercise  of  such  power,  is 
regarded  as  error  of  judgment,  but  may  be  jurisdictional  error, 
nevertheless,  though  remediable  only  as  before  stated.    Id.  (16) 

132,  22S 

6.  Whenever  there  is  such  a  violation  of  established  practice  or 

principles  in  regard  to  the  exercise  of  judicial  authority  as  to 
seriously  interfere  with  the  efficiency  of  judicial  instrumen- 
talities to  administer  justice,  the  error  is  jurisdictional.  Id.  (18) 

132,  231 

7.  Under  the  Code,  whether  a  plaintiflT  plants  his  cause  of  action  at 

law  or  in  equity  from  the  aspect  of  common-law  procedure,  does 
not,  if  improperly  planted,  raise  a  jurisdictional  question  in 
the  strict  sense  of  the  term;  only  a  question  of  practice. 
Id,  (17)    .  132,  231 

Same:  Defendants  decoyed  into  state, 

8.  Where  plaintiflT  by  fraud  decoyed  the  defendants  into  this  state 

for  the  purpose  of  bringing  them  within  the  jurisdiction  of  its 
courts,  the  action,  may,  in  discretion,  be  dismissed  on  that 
ground;  and  it  is'  immaterial  that  plaintiflT  intended  at  first 
merely  a  criminal  prosecution  and  not  a  civil  action,  or  that, 
after  service  of  process  in  the  civil  action,  defendants  entered 
appearances  therein  or  otherwise  submitted  to  the  jurisdiction. 
Saveland  v,  Connors,  2S 

Supreme  court:  Jurisdiction  and  practice.    See  Appeal  akd  Ebbob. 

Circuit  courts. 

9.  The  constitutional  jurisdiction  of  the  circuit  courts  of  this  state 

is  substantially  coextensive  with  that  of  the  English  courts  of 
King's  Bench,  Common  Pleas,  and  •Chancery  combined.  Harri- 
gan  v.  Gilchrist  (13)  132»  227 

County  courts.    See  Guaboian  and  Wabo. 

Justices*  courts.    See  Justices'  Ck)UBTS. 

Presumption  of  regularity  of  proceedings. 

10.  The  presumption  in  favor  of  the  regularity  of  the  proceedings 
of  a  court  of  general  jurisdiction  obtains  in  case  of  a  proceed- 
ing under  a  special  statute.   In  re  Marchanfs  Estate,  62^ 
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Mistakes  or  omissions  of  officers.    See  Descent,  8. 

Federal  and  state  courts:  Comity. 

11.  A  state  court  should  not  proceed  in  an  action  when  it  appears  that 
a  prior  action  between  the  same  parties  and  involving  the  same 
issues  is  pending  in  a  federal  court  AshJand  v*  Wis.  Cent. 
R.  Co,  646 

CREDITORS'  ACTION. 
See  Corporations.    Receivers. 

1.  A  creditors'  action  is  commenced  by  a  complaint  in  the  nature 

of  a  bill  in  equity.  Such  complaint  is  the  substitute  for,  and 
In  all  respects  performs  the  office  of,  the  creditors'  bill  of  the 
old  practice.  The  Code  system  substitutes  the  civil  action  and 
its  appropriate  procedure  for  the  former  suit  in  equity  or  ac- 
tion at  law.  It  only  provides  a  new  form  of  action,  leaving  the 
general  characteristics  of  the  remedy  otherwise  the  same  as 
before.  It  is  the  forms  of  action,  not  the  substance  thereof, 
as  regards  the  essential  of  the  remedy,  that  were  abolished  by 
the  Code.    Harrigan  v.  Oilchrist  (45)  136,  273 

2.  New  matters  which,  had  they  been  known  or  had  they  existed 

at  the  commencement  of  an  action,  might  properly  have  been 
incorporated  in  the  complaint,  may  be  brought  in  by  amended 
or  supplemental  complaint.  Such  was  the  old  practice,  and  it 
is  preserved  by  sec.  2687  of  the  Code.   Id.  (46)  136,  274 

8.  Mere  delay  In  moving  for  leave  to  bring  in  a  supplemental  com- 
plaint does  not  preclude  the  court  from  granting  a  motion  to 
that  end.    7(1.(63)  139,308 

4.  In  a  creditors'  action  the  rendition  of  a  judgment  at  law,  the 
Issuance  of  an  execution  thereon,  and  the  return  thereof  un- 
satisfied, should  be  alleged  in  the  complaint,  and  a  defect  in 
that  regard  may  be  taken  advantage  of  by  demurrer  ore  tenus. 
Id.  (61)  139,  306 

6.  In  a  creditors'  suit,  a  sufficient  cause  of  action  having  been 
stated  in  the  complaint,  a  change  of  parties  thereafter,  so  that 
no  one  under  the  rule  last  stated,  competent  at  the  start  to  in- 
voke the  jurisdiction  of  the  court,  appears  as  plaintifT,  or  a 
party  to  the  action,  the  facts  still  appearing  essential  to  the 
cause  of  action  in  the  banning,  is  immaterial.    Id.  (62)      139, 

307 

6.  A  creditor  of  an  insolvent  whose  estate  Is  In  process  of  admin- 

istration under  judicial  supervision,  having  a  secured  claim 
against  such  insolvent,  may  prove  it  to  the  full  amount,  and 
In  such  case  he  is  entitled  to  share  with  general  creditors  upon 
that  basis  in  every  general  distribution  of  trust  funds  till  the 
dividends,  together  with  the  receipts,  if  any,  from  the  security, 
are  sufficient  to  fully  pay  such  claim,  the  residue  of  the  se- 
curity remaining  to  belong  to  the  trust  fund  or  to  the  owner 
of  the  equity.    Id.  (75)  140,  344 

7.  The  foregoing  is  the  chancery  rule.    The  rule  limiting  the  claim- 

ant, in  the  circumstances  stated,  to  share  with  general  cred- 
itors only  on  the  basis  of  his  claim  less  the  value  of  his  se- 
curity, unless  he  surrentiers  the  latter,  is  wholly  statutory  and 
generally  confined  to  administrations  under  bankruptcy  laws. 
Id.  (76)  140,  344,  345 
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8.  The  rule  that  where  there  are  two  funds,  one  person  haying  se- 
curity on  both  and  another  on  one  of  them,  equity  will  compd 
the  former  to  first  exhaust  the  security  in  which  his  interest 
is  exclusive,  is  not  to  be  applied  to  his  prejudice.    Id.  (77)    141. 

345,  346 
Ceiminal  Law.    See  Justices*  CJoubts,  1-4. 

Cboss-Examination.    See  Contracts,  3.    Evidence,  1. 

Customary  Use  of  street,  causing  injury.    See  Municipal  Coefora- 

TIONS,  17. 

DAMAGES. 

See  Contracts,  8-10.    Malicious  Prosecution,  2,  3.    TRUSfs,  7. 

1.  For  the  total  loss  of  one  eye  and  impairment  of  the  other  and 

Injury  to  bones  of  the  face,  forehead,  and  skull,  leaving  an 
unevenness  of  surface,  necessitating  removal  of  a  part  of  the 
bone  covering  the  brain,  and  causing  continued  pain  and  dis- 
comfort, an  award  of  $8,500  Is  held  not  excessive.  Wysocki  v. 
Wis.  Lakes  L  <€  C.  Co.  96 

2.  Upon  evidence  tending  to  prove  that  as  a  result  of  a  fall  on  a 

defective  sidewalk  plaintiff  received  severe  external  bruises, 
suffered  much  pain,  was  confined  to  her  bed  for  six  weeks,  and 
was  disabled  from  comfortable  performance  of  her  household 
duties  for  a  long  time,  and  also  suffered  some  injury  to  organs 
In  the  pelvic  region,  it  was  not  an  abuse  of  discretion  to  refuse 
to  set  aside  as  excessive  a  verdict  for  $1,000.  Duncan  v.  Grand 
Rapids,  626 

Death  caused  by  negligence.    See  Municipal  Corporations,  14,  15. 

Debtor  and  Creditor.     See  Corporations.    Creditors'  Action.     In- 
solvency.   Interest.    Liens.    Mortgages.    Receivers. 

DEEDS. 

See  Executors.    Powers.    Sales,  4.    Vendor  and  Purchaser,  2-6. 

1.  Where  a  person,  in  expectation  of  death,  executes  a  convesrance 

and  places  it  in  the  hands  of  a  depositary  for  delivery  after 
his  death,  but  reserves  the  right  to  reclaim  the  Instrument  in 
case  he  gets  well,  there  is  no  delivery,  and  the  agency  of  the 
depositary  to  make  delivery  terminates  with  the  grantor's  death. 
Ward  V.  Russell,  77 

2.  The  manual  deposit  of  a  deed  with  a  third  person,  to  receive  and 

hold  for  the  grantee,  with  intent  thereby  to  give  the  paper 
effect  as  a  deed  and  to  place  the  same  beyond  the  custody  and 
control  of  the  grantor,  will  give  such  deed  validity  and  efficacy 
as  against  the  grantor,  although  some  condition  is  imposed, 
precedent  to  final  delivery  to  the  grantee,  which  may  serve  to 
prevent  vesting  of  actual  title  in  him  meanwhile.  Kittoe  v. 
Willey,  548 

8.  Though  the  intent  to  make  effective  delivery  Is  less  readily  in- 
ferred when  a  bedridden  man  hands  to  his  wife  a  deed  to  an- 
other person,  yet,  if  the  necessary  intent  to  place  the  instru- 
ment out  of  his  control  for  the  benefit  of  the  grantee  exists, 
the  deposit  with  the  wife  is  as  effective  as  with  a  stranger. 

Ibid. 

4.  The  question  of  the  intent  of  the  grantor  In  delivering  a  deed 
to  another  than  the  grantee  is  one  of  fact,  to  be  determined 
from  all  the  circumstances  surrounding  the  transaction.    Ibid. 
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5.  A  finding  of  the  trial  court  that  a  conveyance  of  land  was  not 
executed  as  the  result  of  undue  influence,  is  held  not  against 
the  clear  preponderance  of  the  evidence.    Kraniger  v,  Schmidt, 

82 
Definitions.    See  Wobds  and  Phbases. 

Delay.    See  Contracts,  7-10.    Cbeditobs'  AcrrioN,  3. 

Deuvebt.    See  Deeds,  1-4. 

Demubbeb.    See  Pleading,  2,  5. 

Deposit  of  deed  for  delivery.    See  Deeds,  1-4. 

DESCENT  AND  DISTRIBUTION. 

EatahJishTiient  of  heirship:  Jurisdiction:  Presumptions:  Waiver  of 
rights, 

1.  Notice  was  duly  given  that  an  application,  under  ch.  49,  R.  S. 

1858,  to  establish  heirship  would  be  made  to  the  circuit  court 
on  April  8,  or  as  soon  thereafter  as  counsel  could  be  heard. 
The  records  of  the  court  do  not  show  that  any  proceeding  was 
had  in  the  matter  on  April  3,  but  show  that  the  application 
was  heard  on  May  17,  at  a  sitting  of  the  court  during  the 
term  which  commenced  on  April  3.  The  notice,  with  proof  of 
publication,  the  required  consent  dated  April  3,  and  the  proper 
petition  dated  April  28,  were  filed  on  May  17,  and  the  fact  that 
the  Implication  was  based  on  such  papers,  and  their  filing,  are 
recited  In  the  order  dated  May  17,  establishing  the  heirship. 
Held  that,  the  court  having  jurisdiction  of  the  parties  and  the 
subject  matter.  It  will  be  presumed  that  due  proceedings  were 
had  at  the  time  set  by  the  notice,  preparatory  to  the  making 
of  the  order  of  May  17th.    In  re  MarchanVs  Estate,  -  526 

2.  A  statute  providing  for  the  establishment  of  heirships  should  be 

construed  liberally  to  accomplish  its  object  Ihid. 

3.  Failure  of  the  court  officers  to  enter  at  length  upon  the  records, 

as  required  by  the  statute,  an  order  establishing  heirship,  does 
not  invalidate  the  order.  IHd, 

4.  The  county  court  may  properly  proceed  to  determine  who  are 

the  heirs  of  a  decedent,  although  the  administration  of  his 
estate  has  not  reached  the  stage  of  final  distribution.         J&kf. 

5.  One  whose  rights  as  the  established  heir  of  a  decedent  under 

an  order  of  court  were  disputed  did  not  waive  such  rights  by 
filing  a  claim  for  services  rendered  to  the  decedent,  such  claim 
being  filed  to  protect  him  In  case  it  should  be  determined  that 
he  had  no  interest  In  the  estate  as  heir.  Ihxd. 

Advancements, 

6.  Under  sec.  3959,  Stats.  1898,  a  delivery  of  property  by  one  per- 

son to  another  having  claims  upon  his  bounty  is  not  to  be 
deemed  an  advancement  unless,  at  the  time  of  such  delivery, 
it  is  given  that  character  either  by  a  declaration  in  the  writing 
making  the  bestowal,  or  by  an  acknowledgment  in  writing  by 
the  recipient,  or  by  an  expression  of  the  donor  In  respect  to  the 
matter  in  charging  the  property  to  the  donee.  Ludington  v. 
Patton,  649 

7.  Thus,  sums  of  money  furnished  by  a  testator  to  his  children  in 

his  lifetime  and  charged  to  them  upon  his  books  in  the  form 
of  loans  should  not  be  treated  as  advancements  but  as  a  part 
of  the  estate  in  which  the  widow,  who  had  elected  not  to  take 
under  the  will,  was  entitled  to  share  equally  with  the  children. 
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although  the  will  provided  that  "all  sums  advanced  and  charged 
by  me  to  either  of  my  children  .  .  .  are  to  be  deemed  ad- 
vancements to  said  child  and  to  be  taken  into  account"  in  the 
distribution  of  the  estate.  Ihid. 

Discovert.    See  Corporations,  12. 

Discretion.    See  Appeal,  17.    Courts,  8.    Judges,  2.    Receivebs,  19, 
20,  23,  25,  26.    Verdict,  1. 

Dissolution  of  corporation.    See  Corporations,  2,  15,  19. 

Ditches.    See  Drains. 

Dower.    See  Executors,  5. 

DRAINS. 

1.  An  application  to  the  supervisors  of  a  town,  nnder  see.  1359,. 

Stats.  1898,  for  the  laying  out  of  a  ditch  or  drain  is  not  an 
application  to  the  town  hoard  within  the  meaning  of  sec.  3187(1, 
and  the  filing  of  a  notice  of  the  pendency  of  the  application  is 
therefore  not  essential.    Rude  v.  Bt.  Marie,  634 

2.  The  construction  of  ditches  or  drains  under  ch.  54,  Stats.  1898, 

is  not  for  merely  private  uses,  but,  in  the  exercise  of  the  police 
power  of  the  state,  to  promote  the  public  health  and  welfare. 
Certain  remarks  in  Donnelly  v.  Decker,  58  Wis.  461,  criticised. 

md. 

8.  The  state  has  power  to  abate  a  public  nuisance  by  compelling 
the  drainage  of  lands  which  might  otherwise  create  malaria 
or  other  diseases;  and  special  assessments  therefor,  founded 
on  the  special  benefits  conferred,  do  not  constitute  a  taking  of 
private  property  for  public  use  without  just  compensation. 

Ibid. 

4.  The  fact  that  there  may  be  a  special  assessment  of  benefits 

against  the  owner  of  land  on  which  a  drain  is  constructed  does 
not  take  the  proceeding  out  from  under  the  police  power  and 
place  it  under  the  power  of  eminent  domain.  Ibid. 

5.  Even  if  a  proceeding  under  ch.  54,  Stats.  1898,  results  In  the 

taking  of  one  person's  land  under  the  power  of  eminent  do- 
main as  a  means  of  abating  a  nuisance  on  the  lands  of  another, 
the  statute  protects  all  constitutional  rights,  since  it  provides 
for  due  compensation.  Ibid. 

DuPLiciTT  in  question.   See  Municipal  Corporations,  28.  Verdict,  2. 

Electric  Wires  in  street.    See  Municipal  Corporations,  14,  15. 

Elevators:  Open  door:  Injury  to  hotel  guest    See  Neqliqence,  4. 

Eminent  Domain.    See  Drains,  4,  5. 

Entire  Contract.    See  Sales,  5. 

EQUITY. 

See  Abatement.    Action,  1.    Corporations.    Creditors'  Action.    In- 
junction.   Mortgages.    Receivers.    Tradenames.    Trusts. 

1.  The  Jurisdiction  of  courts  of  equity  is  defined  by  principles,  not 

by  precedents;  the  former  govern,  the  latter  illustrate.  Har- 
rigan  v.  Gilchrist  (19)  133,  234 

2.  New  principles  of  equity  are  not  to  be  added  by  Judicial  policy, 

but  old  ones  are  subject  to  development  to  meet  new  condi- 
tions.   Id,  (20)  133,  235 
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3.  The  relief  -within  the  power  of  equity  Jurisdiction  to  afford 

where  legal  remedies  are  inadequate  or  do  not  exist  at  alU 
is  limited  only  by  the  wrongs  to  he  redresseH  or  the  rights  to 
be  protected;  this  not  extending,  however,  to  mere  violations 
of  moral  obligations.    Id.  (21)  138,  235 

4.  One  of  the  most  valuable  features  of  equity  Jurisprudence  is  the 

opportunity  thereby  afforded  to  Judicially  lay  hold  of  a  sub- 
ject matter,  however  large,  and  however  complicated  by  numer- 
ous matters  that  might  under  some  circumstances  constitute 
each  by  itself  a  separate  ground  of  action,  bring  in  all  parties 
directly  interested  or  who  should  be  before  the  court  for  their 
due  protection,  however  numerous,  and  forever  settle  the  en- 
tire controversy,  with  all  its  incidental  disputes,  its  major  and 
minor  equities.    Id.  (58)  138,  299 

5.  Within  the  broad  principles  last  above  cited,  no  Jurisdictional 

error  can  be  committed  so  long  as  there  Is  no  unjustifiable  prej- 
udicial departure  from  established  practice.    Id.  (59)    138,  300, 

301 

6.  The  whole  subject  of  enforcing  trusts  and  administering  the 

same  is  within  the  exclusive  Jurisdiction  of  equity  in  the  ab- 
sence of  any  statutory  regulation  on  the  subject     Id.   (25) 

133,  241 
Estates  In  land.    See  Powebs. 

Estates  of  Decedents.     See  Descent  and  Distbibution.     Execu- 
TOBS.    Powebs. 

Bstoffel.    See  CIontbacis,  6.    Executobs,  4. 

EVIDENCE. 

Pre8umpti(m$.  See  CJoubts,  10. 

Burden  of  proof:  Degree.    See  Appeal,  14b.    CIontbacts,  4. 

Relevancy,  materiality,  and  competency.    See  Contbacts,  2.    Munici- 
pal COBPOBATIONS,  19,  20,  27,  34,  35. 

1.  In  an  action  to  recover  damages  for  fraud  perpetrated  In  con- 

nection with  a  prize  fight,  defendants  cannot  properly  be  ques- 
tioned, on  cross-examination,  as  to  their  knowledge  of,  or  con- 
nection with,  other  fraudulent  sporting  events.  Saveland  v* 
Connors,  28 

Beat  evidence.    See  Schools,  2. 

Admisaiona.    See  Pbincipal  and  Agent. 

Ordera  and  recitala  aa  evidence.    See  Appeal,  16.    Insolvency,  4,  5. 

Weight  and  aufflciency.    See  Rbgeivebs,  10.    Stbeet  Railways,  2. 

2.  The  undisputed  reasonable  evidence  of  one  witness,  though  a 

party  Interested,  should  control  as  to  a  question  of  fact.  Ear- 
rigan  v.  Wlchriat  (90)  143,  383 

Parol  evidence  affecting  toritinga.    See  Vendob  and  Pubchaseb,  2. 

3.  Parol  evidence  is  admissible  to  show  that  a  writing  signed  and 

delivered  was  not  to  become  binding  as  a  contract  until  the 
happening  of  some  event  or  the  ascertainment  of  some  fact. 
Thus,  It  may  be  shown  by  parol  that  the  transfer,  by  indorse- 
ment and  delivery,  of  a  certificate  of  membership  in  a  chamber 
of  commerce  was  not  to  take  effect  in  case  an  agent  of  the 
vendor  had  already  disposed  of  the  membership.  Btate  ex  rel. 
Jonea  v.  Chamber  of  Commerce,  110 
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Expert  testimony:  Physicians  and  surgeons. 

4.  In  an  action  for  personal  injuries  evidence  as  to  statements  of 

the  plaintiff  to  his  physician  is  admissible  only  when  they  were 
made  for  the  sole  purpose  of  obtaining  treatment  before  litiga- 
tion was  begun  or  threatened.    Kath  v.  Wis,  Cent.  R.  Co.    603 

5.  An  expert  medical  witness  cannot  state  what  he  has  learned  en- 

tirely from  medical  works,  unsupported  by  practical  experi- 
ence of  his  own;  but  on  motion  to  strike  out  testimony  it 
should  be  affirmatively  shown  to  be  within  such  rule  of  ex- 
clusion.   '  Ibid, 

6.  Opinion  evidence  should  not  be  permitted  to  extend  to  the  merits 

of  the  controversy,  passing  upon  questions  to  be  submitted  to 
the  Jury,  or  to  go  outside  the  field  of  scientific  knowledge. 
Lyon  V.  Orand  Rapids,  609 

7.  In  an  action  for  personal  Injuries  alleged  to  have  been  caused 

by  a  defective  sidewalk,  a  medical  expert  was  asked  what,  in 
his  opinion,  was  the  cause  of  the  particular  diseased  condition 
of  plaintiff  to  which  he  had  testified,  basing  such  opinion  on 
the  assumption  that  her  testimony  was  true  and  upon  his  ob- 
servation and  examination  of  her.  Held,  that  a  general  objec- 
tion to  the  question  as  incompetent  did  not  reach  the  defect, 
if  there  was  one,  that  the  question  was  not  sufficiently  re- 
stricted to  prevent  the  witness  from  going  outside  the  field  of 
scientific  knowledge;  and,  no  motion  having  been  made  to 
strike  out  the  answer  that  plaintiff's  diseased  condition  was 
caused  by  her  fall  on  the  sidewalk,  there  was  no  error  of  which 
defendant  can  complain.  Ibid. 

PhotograpTis :  Testimony  as  to  correctness. 

8.  A  witness  familiar  with  a  certain  locality  may  state  whether  a 

photograph  is  a  substantially  correct  representation  of  that 
place  as  it  existed  at  the  time  of  an  accident,  though  he  was 
not  present  when  the  photograph  was  taken.  Hebbe  v.  Maple 
Creek,  668 

Leading  questions.    See  Municipal  Cobpobations,  26.    Witxbsses,  1. 

Review  in  supreme  court:  Questions  of  fact:  Immaterial  errors. 
See  Appeal,  14,  15,  17. 

Examination  of  witnesses.    See  Witnesses. 

Excessive  Damages.    See  Damages. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Abatement.    Costs,  2.    Descent  and  Distbibution. 

1.  A  transfer  of  real  estate  by  an  administrator,  under  the  power 

and  direction  of  the  court,  should  be  viewed  in  the  light  of 
his  relation  to  the  property  and  the  objects  to  be  accomplished, 
and  the  words  of  the  transfer  should  be  given  an  interpreta- 
tion limited  to  the  occasion.    "Wis.  Trust  Co.  v.  Chapmcai,     479 

2.  Promissory  notes  and  an  accompanying  mortgage  of  lands  of  a 

decedent,  executed  by  an  administrator  under  the  direction  o^ 
the  court  as  security  for  a  loan  obtained  in  order  to  pay  claims 
against  the  decedent,  should  be  construed  together.  Ibid. 

8.  Such  instruments  in  this  case  are  held  to  show  on  their  face  that 
they  were  executed  by  the  administrator  in  his  representative 
capacity  under  authority  from  the  court,  so  that  neither  the 
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original  mortgagee  nor  hona  fide  purchasers  obtained  any  right 
to  enforce  pajrment  against  the  administrator  perscmally.  Il>id. 

4.  An  heir  who  appeared  in  the  proceeding  wherein  the  adminis- 

trator was  authorized  to  mortgage  real  estate,  and  afterwards 
assented  to  the  settlement  of  the  final  account  and  discharge 
of  the  administrator  and  to  the  partition  of  the  estate  which 
gave  her  the  mortgaged  lands  subject  to  the  mortgage,  is  es- 
topped to  question,  in  an  action  to  foreclose  the  mortgage,  the 
regularity  of  the  proceeding  by  which  the  mortgage  was  au- 
thorized. Ihid, 

5.  A  mandate  of ^ this  court  having  directed  that  a  widow  be  re- 

stored to  the  situation  she  would  have  occupied  had  she  duly 
elected  to  take  the  provision  made  for  her  by  law  instead  of 
that  made  in  her  husband's  will,  and  had  she  seasonably  been 
put  in  possession  and  enjoyment  thereof — ^fuU  directions  are 
given,  on  a  second  appeal,  as  to  carrying  out  such  mandate  by 
the  executors  as  trustees  under  the  will,  in  respect  to  the 
method  of  stating  the  account,  the  insurance  with  which  the 
widow  should  be  charged,  the  assignment  of  her  dower,  her 
interest  in  a  certain  mortgage,  and  the  interest  to  be  charged 
on  payments  made  to  her  and  to  the  heirs.  Ludington  v.  Pat- 
ton,  649 

Kx  Pabte  Orders.    See  Receivers,  16,  17. 

Expert  Testimont.    See  Evidbnce,  4-8. 

False  Representations.     See  Contracts,  1-5. 

Federal  and  State?  Courts.    See  Courts,  11. 

Fellow  Servants.    See  Master  and  Servant,  3. 

Fences.     See  Injunction. 

Findings  of  Fact.  See  Appeal,  14,  16.    Replevin.    Trial,  6. 

Forfeitures.    See  Penalties.    Pleading,  4. 

Forms  for  pleadings,  judgment,  etc.  See  Corporations,  16.  Cseditobs' 
Action,  1.    Pleading,  1. 

Fraud.  See  Appeal,  14,  15.  Contracts,  1-5.  Corporations,  8,  9,  12, 
13.  Courts,  8.  Evidence,  1.  Judges,  2.  Pleading,  3,  6.  R»- 
ceivers,  2-4,  11.    Trusts,  4,  5,  9. 

Frauds,  Statute  of.    See  Vendor  and  Purchaser,  3,  4. 

GUARDIAN  AND  WARD. 

1.  A  petition  for  the  appointment  of  a  guardian  for  an  incompetent 

person  is  not  insufficient  to  give  the  county  court  jurisdiction 
to  proceed  in  the  matter  merely  because  it  fails  to  state  the 
names  of  the  persons  who  would  be  affected  by  such  appoint- 
ment, and  fails  to  show  with  whom  the  alleged  incompetent 
resides  and  who  is  in  possession  of  her  property.  Ziegler  v. 
Bark,  533 

2.  Where  notice  of  the  time  and  place  for  hearing  such  petition 

was  given  to  the  alleged  incompetent  by  personal  service  and 
to  all  other  persons  by  publication  in  compliance  with  the 
.  statute  and  the  order  of  the  court,  it  was  not  essential  to  the 
jurisdiction  that  personal  service  should  have  been  ordered  or 
made  upon  the  son  with  whom  she  resided  and  who  had  con- 
trol of  her  property,  or  upon  her  other  children.  Ibid. 
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Z.  Where  the  alleged  incompetent  was  personally  present  in  court 
during  the  hearing,  it  is  immaterial  that  the  order  for  such 
hearing  did  not  require  that,  if  able  to  attend,  she  be  produced 
before  the  court  Ibid. 

4.  On  the  hearing  of  a  petition  for  the  appointment  of  a  guardian 

for  an  alleged  incompetent  person,  the  county  court  appointed 
a  guardian  ad  litem  for  her,  and,  she  having  been  adjudged 
incompetent  and  a  guardian  appointed,  the  guardian  ad  litem 
appealed  on  her  behalf  to  the  circuit  court.  Held,  that  such 
appeal  gave  the  circuit  court  jurisdiction.  Ihid. 

ii.  A  son  of  the  alleged  incompetent  person  who  had  possession  of 
all  her  property  under  an  assignment  or  transfer  from  her, 
was  a  person  aggrieved  by  the  order  and  judgment  of  the 
county  court  appointing  the  guardian,  and  hence  was  entitled 
to  appeal  therefrom.  Ibid, 

^.  Upon  the  appeal  in  such  case  the  circuit  court  had  no  authority 
to  adjudge  the  validity  of  the  agreement  between  the  alleged 
Incompetent  and  her  son,  whereby  her  property  was  trans- 
ferred to  him  and  he  agreed  to  provide  for  her  support, — an 
action  brought  by  her  to  set  aside  such  agreement  being  then 
pending.  Ihid, 

OUABDIANS  AD  LiTEM.      See  QUABDIAK   AND  WaBD,  4. 

Hkibship:  Establishment,    See  Descent,  1-5. 

HIGHWAYS. 
See  Municipal  Cobporations,   11-36.     Vebdict,   2. 

1.  A  horse  which,  after  shying  at  an  electric  car,  ran  sixty  feet  or 

more  along  the  street  in  spite  of  the*  driver's  efforts  to  stop 
him,  is  held,  as  matter  of  law,  to  have  been  more  than  "mo- 
mentarily uncontrolled,"  within  the  meaning  of  that  expres- 
sion as  used  in  the  rules  of  law  respecting  liability  of  munici- 
palities for  injuries  caused  by  defects  in  their  highways. 
Ehleiter  v.  Milwaukee,  85 

2.  To  entitle  a  traveler  driving  on  a  so-called  side  track  of  a  high- 

way to  recover  for  injuries  sustained  by  reason  of  a  defect 
therein,  it  Is  not  necessary  that  such  track  should  have  been 
"equally  accessible"  or  have  been  "apparently  as  much  trav- 
eled" as  the  main  track.  It  is  sufficient  that  it  was  reasonably 
accessible  to  travelers  and  appeared  to  have  been  recently  trav- 
eled to  a  considerable  extent  as  a  part  of  the  public  highway. 
Heble  r.  Maple  Creek,  668 

5.  A  stone  may  constitute  a  defect  in  a  highway,  though  It  is  not 

wiUiin  the  traveled  track,  if  it  is  so  near  such  track  that  the 
wheels  of  passing  vehicles  driven  with  ordinary  care  are  likely 
to  come  in  contact  with  it,  and  is  dangerous  to  such  vehicles 
and  persons  therein.  Ibid. 


Homestead.    See  Executors,  5. 

Husband  and  Wife.    See  Deeds,  3. 

Htpotheoationb.    See  Cobporations,  16,  17.    Receivebs,  6-8,  IS. 

Impeachment.    See  Witnesses,  2. 

Incompetent  Pebsons.    See  Guardian  and  Wabd. 
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INJUNCTION. 
See  Malicious  Psosectjtion.    Municipal  Cobpobations,  11.    Tradb- 

NAMES. 

A  court  of  equity  will  not  Interfere  to  prevent  a  mere  threatened 
trespass  upon  land;  but  where,  by  reason  of  the  continuous  or 
repeated  character  of  the  threatened  invasion,  many  actions 
at  law  would  be  necessary,  in  no  one  of  which  could  compen- 
sation for  the  whole  wrong  be  obtained,  an  action  for  an  in- 
junction may  be  maintained.  So  held,  on  demurrer  to  a  com- 
plaint alleging  that  defendant  had  built  a  fence  on  plaintiff's 
land,  cutting  him  off  from  access  to  a  street;  that  plaintiff  had 
removed  the  fence;  but  that  defendant  threatens  to  re-enter 
and  reconstruct  the  fence  as  often  as  plaintiff  removes  it  Mil- 
ler V,  Hoeschler,  558 

INSOLVENCY. 
See  Corporations. 

1.  If  lack  of  Jurisdiction  appears  on  the  face  of  the  record  in  in- 

solvency proceedings,  the  discharge  therein,  may  be  attacked 
collaterally.    German-American  Bank  v,  Powell,  575 

2.  Proceedings  by  an  insolvent  debtor  under  ch.  179,  Stats.  1898,  to 

obtain  a  discharge  from  his  debts  are  strictly  adversary,  and 
creditors  whose  claims  are  to  be  barred  thereby  must  be  made 
parties  and  jurisdiction  of  them  obtained  in  the  manner  pro- 
vided by  the  statute.  rbid. 

3.  Under  sec.  4285,  Stats.  1898,  the  fixing  of  a  day  for  the  hearing, 

in  the  order  to  show  cause  why  a  discharge  in  insolvency 
should  not  be  granted,  is  jurisdictional.  Ihid. 

• 

4.  Where,  in  the  written  order  on  file,  the  date  fixed  for  the  hear- 

ing is  left  blank,  a  recital  in  a  subsequent  order  that  the  court 
did  in  fact  fix  a  certain  day  as  the  time  for  the  hearing  suffi- 
ciently shows  that  the  day  was  properly  fixed.  Ibid, 

5.  The  written  order  on  file  is  not  necessarily  the  decision  of  the 

court,  but  generally  is  merely  evidence  thereof,  the  announce- 
ment from  the  bench  being  the  order  in  fact.  IJ)id, 

6.  The  provision  of  sec.  4288,  Stats.  1898,  that  on  the  day  fixed  in 

the  order  to  show  cause  proof  shall  be  made  of  the  service  and 
publication  of  the  required  notices  "before  any  other  proceed- 
ing shall  be  had,"  is  mandatory  and  exclusive,  and  a  discharge 
granted  before  the  filing  of  such  proof  is  without  jurisdiction 
and  void.  Ibid, 

Instructions  to  Jury.     See  Municipal  Corporations,  19,  30,  31. 
Street  Railways,  3.    Trial,  3-5. 

Insurance  chargeable  to  life  tenant.    See  Ludington  v.  Patton,    649 

Intent.    See  Contracts,  2.    Deeds,  1-4.    Penalties,  2. 

INTEREST. 

See  E3ZBCUT0RS,  5.    Receivers,  84. 

Where  there  Is  no  agreement  to  pay  interest  on  a  loan,  and  repay- 
ment is  made  on  demand,  the  borrower  is  not  liable  for  inter- 
est   Ehrlich  17.  Brucker,  495 
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Joinder. 
Of  causes  of  action.    See  Pleading,  2,  3. 
Of  parties.    See  Cobfobations,  6-13.    Cbeditobs'  Action,  5. 

Joint  Liability.    See  Tbusts,  5. 

JUDGES. 

1.  A  Judge  should  not  sit  to  review  the  mere  exercise  of  judgment 

by  his  predecessor,  but  should  leave  the  parties  aggrieved  to 
their  remedy  by  appeal.    Harrigan  v.  CHlchrist  (107)      145,  428 

2.  Notwithstanding  the  foregoing  general  rule,  if  a  Judge  is  clearly 

satisfied  that  an  order  in  an  action  still  pending  in  his  court 
was  granted  by  his  predecessor  without  the  exercise  of  judg- 
ment, through  mistake  or  some  fraud  perpetrated  upon  the 
court,  or  some  indiscretion  so  manifest  that  the  judge  granting 
the  same,  if  in  a  position  to  do  so,  would  in  all  reasonable 
probability  give  relief  therefrom,  or  if  satisfied  that  had  the 
adverse  parties  been  heard  the  result  would  have  been  difFer- 
ent,  and  that  failure  in  that  regard  is  attributable  to  excusable 
mistake  or  neglect, — ^he  may  set  such  order  aside.    Id.  (108) 

145,  429 

JUDGMENT. 
In  winding-up  action:  Form,  etc.    See  Cobpobations,  14, 15.    Pleai>- 

INO,  1. 

Clerical  errors.  See  Replevin. 

Vacating:  Decision  differing  from  announced  opinion, 

1.  In  the  trial  of  an  action,  if  the  trial  Judge  at  the  close  of  the 

evidence,  as  to  a  matter  brought  in  by  amendment  on  the  trial 
entitling  the  adverse  party  to  a  continuance,  announces  an 
opinion  as  to  the  efCect  of  such  evidence  respecting  such  new 
matter,  having  good  ground  to  believe  that  such  announcement 
will  be  relied  upon  by  such  adverse  party,  and  such  party  does 
so  rely,  and  thereafter  a  decision  is  rendered  materially  at 
variance  with  such  opinion, — the  case  should  be  reopened  as 
to  such  new  matter  upon  seasonable  application  being  made 
therefor  with  reasonable  probability  that  upon  a  new  hearing 
such  adverse  party  can  successfully  meet  such  new  matter  and 
is  guilty  of  no  inexcusable  laches.    Harrigan  v,  Oilchrisi  (89) 

142,  374,  375 
Same:  Recovery  of  moneys  already  paid, 

2.  Money  paid  on  a  Judicial  order  or  judgment  subsequently  set 

aside,  may  be  recovered  back  in  an  action  for  money  had  and 
received,  payment  being  presumed  to  have  been  made  upon  the 
implied  understanding  that  restoration  would  take  place  under 
such  circumstances.    Id.  (109)  145,  441 

3.  That  rule  dpes  not  apply  to  a  person  receiving  money  from  an- 

other in  the  extinguishment  of  an  indebtedness  inter  partes, 
which  money  shall  have  been  previously  adjudged  to  such  other 
against  a  third  person,  upon  the  adjudication  being  vacated,  so 
as  to  enable  such  third  person  to  recover  the  same  of  the  one 
receiving  it.     He  can  recover  only  of  such  other.    Id.   (110) 

145,  440 
Collateral  attack.    See  Insolvency,  1. 

Reversal  on  appeal.    See  Appeal,  Affirmance  and  reversal. 
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Direction  hy  appellate  court:  Entry  in  trial  court.      See  Appeal, 
18-20. 

JuBiSDicnoN.      See  Action,  1.      Appeal,  5-10.      Coxjbtb.      Equity. 
Guardian  and  Wasd,  1-4.    Insolyengt.    Justices'  Courts. 

JURY. 
Right  to  trial  hy  fury, 

1.  The  constitutional  guaranty  of  the  right  of  trial  by  jury  refers 

only  to  such  right  as  it  was  enjoyed  before  the  constitution.  It 
did  not  extend  then,  so  it  does  not  now,  to  actions  of  an  equi- 
table nature.    Harrigan  v.  Oilchrist  (52)  137,  281 

2.  A  statutory  action  is  not  necessarily  to  be  tried  by  jury.  Whether 

it  is  or  is  not  so  triable  is  to  be  determined.  In  the  absence  of 
a  statutory  declaration  on  the  subject,  with  reference  to 
whether  Its  general  characteristics  are  those  of  an  action  at 
law  or  one  in  equity  from  the  aspect  of  the  old  remedies. 
Id.  (53)  137,  281 

JUSTICES'  COURTS. 

Criminal  jurisdiction  in  Milwaukee. 

1.  Sec.  5,  ch.  6,  Laws  of  1895,  divesting  justices  of  the  peace  in  the 

city  of  Milwaukee  of  jurisdiction  in  criminal  cases,  and  vest- 
ing such  jurisdiction  in  the  police  court  of  the  city,  applies 
to  offenses  committed  outside  of  the  city,  but  within  the  county, 
as  well  as  to  those  committed  in  the  city.    Heller  v.  Clarke,   71 

2.  Such  legislation  does  not  contravene  sec.  2,  art.  VII,  Const.    Ibid, 
Acts  beyond  jurisdiction:  Trespass. 

3.  When  justices *of  the  peace  act  in  cases  of  which  they  have  no 

jurisdiction  their  proceedings  are  void  and  they  become  tres- 
passers, and  as  such  are  liable  to  any  person  injured  by  their 
acts.  Ibid» 

4.  A  warrant  showing  upon  its  face  that  the  justice  issuing  it  has 

no  jurisdiction  is  no  protection  to  an  officer  making  an  arrest 
thereon.  Ibid, 

Replevin:  Affidavit:  Misnomer, 

5.  An  affidavit  for  replevin,  naming  "Charles  Oleson"  as  plaintiff, 

is  not  insufficient  because  signed  "Charley  Olson,"  where  there 
is  no  doubt,  upon  the  record,  that  the  person  who  subscribed 
the  affidavit,  as  certified  by  the  justice  who  issued  the  warrant, 
was  the  person  whom  such  justice  intended  to  name  in  the  body 
of  the  affidavit.    Olson  v.  Peabody,  675 

6.  That  an  affidavit  for  replevin  stated  defendant's  first  name  as 

"Wimmlam,"  while  in  the  warrant  and  in  fact  it  was  "William," 
is  not  fatal  to  the  jurisdiction  of  the  Justice,  where  the  de- 
fendant duly  appeared  in  the  action.  Ibid. 

Removal  of  cause:  Affidavit:  Parties. 

7.  An  affidavit  for  the  removal  of  a  cause  from  a  justice  on  the 

ground  or  prejudice,  filed  by  one  defendant  for  and  on  behalf 
of  himself  and  the  other  defendants  named  in  the  title  thereof, 
is  sufficient  for  the  removal,  as  against  the  affiant,  whether 
such  other  defendants  were  parties  to  the  action  at  the  time 
or  not.  Ibid. 

Leading  Questions.    See  Municipal  Corporations,  26.  Witnesses,  1. 
Vol.  121  —  45 
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LIENS. 
Of  mechanicSt  etc, 

1.  The  light  to  a  mechanic's  lien  may  be  waived  by  an  agreement 

not  to  exercise  It;  but  if  the  contract  is  ambiguous  on  the  ques- 
tion the  doubt  will  be  resolved  against  the  waiver.  DaoU  v. 
La  Orosae  Hospital  Asso.  579 

2.  A  contract  providing  for  delivery  of  the  completed  building  to 

the  owner  "free  from  all  claims,  liens,  and  charges/'  and  for 
final  payment  wh^i  the  architect  should  be  satisfied  that  the 
building  was  in  fact  free  from  liens,  is  held  to  refer  only  to 
liens  of  those  claiming  through  or  under  the  contractor,  and 
not  to  be  a  waiver  of  his  own  right  to  a  lien.  IbiA. 

Of  receivers.    See  Rbceivebs,  7. 

Life  Estates.     See  Executobs,  6.    Powers. 

Limitation  of  Actions.     See  Municipal  Ck>RPOBATioN8,  37. 

Liquidated  Damages.    See  Ck>NTRACTS,  8,  9. 

Lis  Pendens.    See  Dbains,  1. 

MALICIOUS  PROSECUTION. 

1.  An  order  that  a  defendant  show  cause  on  a  certain  day  why  he 

should  not  be  restrained  from  disposing  of  his  property  penr 
dente  lite,  and  restraining  him  from  disposing  of  it  in  the 
meanwhile,  went  down  because  the  court  was  not  in  session  on 
the  day  set,  and  was  abandoned.  Held,  that  such  termination 
of  that  proceeding  did  not  give  said  defendant  a  right  to  main- 
tain an  action  for  malicious  prosecution  before  the  termination 
of  the  action  in  which  that  proceeding  was' had.  Williams  v. 
Ainsworth,  600 

2.  In  an  action  to  recover  damages  for  the  malicious  abuse  of  an  in- 

junctional  proceeding  to  restrain  the  sale  of  property,  it  ap- 
peared that  the  property  could  have  been  sold  at  prices  as  high 
immediately  after  the  termination  of  the  proceeding  as  before 
it  was  in  force,  and  there  was  no  proof  that  the  party  restrained 
could  or  would  have  sold  it  during  the  time  he  was  so  re- 
strained. Held,  that  the  jury  were  properly  directed  that  there 
could  be  no  recovery.  HM^ 

3.  To  warrant  a  recovery  In  such  a  case  It  must  appear  that  the  In- 

junction prevented  a  sale.  2M<L 

Mandamus.    See  Appeal,  11.    Costs,  2.    Sohools,  4. 

MASTER  AND  SERVANT. 

Injuries  to  servants:  'Negligence.    See  Railboadb. 

1.  In  an  action  for  injuries  to  a  boy  employed  by  an  ice  company^ 

caused  by  the  kick  of  a  vicious  horse  which  he  had  been  di- 
rected by  one  G.,  another  employee,  to  hitch  to  a  cart  for  the 
purpose  of  hauling  ice,  the  evidence  is  held  to  sustain  a  find- 
ing in  the  special  verdict  that  G.  had  authority  to  represent 
the  company  in  designating  the  particular  horse  to  be  used  in 
the  work.    "Wysocki  v.  Wis.  Lakes  J.  d  C.  Co.  96 

2.  Upon  the  question  whether  G.  had  such  authority,  evidence  that 

employees  consulted  him  as  to  their  duties  and  the  repair  ot 
instruments  was  admissible.  UM* 


^is.]  INDEX.  707 


3.  It  being  the  duty  of  the  company  to  furnish  only  reasonably  safe 
horses  to  be  used  by  its  employees  in  its  business,  and  it  ap- 
pearing that  the  horse  in  question  was  vicious  and  had  a  pro- 
pensity to  kick  persons,  that  such  propensity  was  known  to  G. 
before  the  accident,  and  that  in  respect  to  this  matter  G.  was 
not  a  mere  co-employee  of  plaintifC,  but  was  a  Ylce  principal, 
charged  with  performance  of  the  master's  duty,  the  company 
is  responsible  for  the  consequences  of  G.'s  want  of  ordinary 
care  in  that  regard.  Ibid, 

Maxims. 
Actio  personalis  morltur  cum  persona,  340. 

Null!  yendemus,  null!  negabimus,  aut  differemus  rectum  Tel  Jus- 
titiam,  216. 

Odiosa  et  inhonesta  non  sunt  in  lege  prsesumenda;  et  in  facto 
quod  se-habet  ad  bonum  et  malum,  magis  de  bono  quam  de 
malo  prsesumenda  est,  313. 
Victus  yictori  in  expensis  condemnandus  est,  219. 
Vigilantibus  et  non  dormientibus  succurrunt  Jura,  26. 

ISkcbaklcb'  Liens.    See  Liens. 

Medioai;  Books.    See  EvmsNOBy  6. 

MisjoiNDXB  of  causes  of  action.    See  Plbadeno,  2»  3. 

MisNOMEB.    See  Justices'  Ck>nBTS,  6,  6. 

Mistake.  See  Appeal,  5-9.  Judges,  2.  Municipal  Gobpobations,  6. 
Vendor  and  Pubghaseb,  2. 

Monet  Had  and  Received.  See  Jjidoment,  2,  3.  Pabtnership,  1. 
Regeivebs,  33,  34. 

MORTGAGES. 

Imperfect  mortgage:  Equity:  Priority, 

1.  An  Imperfect  attempt  to  give  a  mortgage,  or  any  act  clearly 

showing  an  intention  to  pledge  property  aa  security  for  an  In- 
debtedness, or  "any  transaction,  whatever  be  its  form  or  what- 
ever name  Uie  parties  may  choose  to  give  it,"  sufficient  being 
done  to  enable  a  court  of  equity  to  deal  with  the  matter,  is  in 
equity  a  mortgage;  and,  there  being  no  superior  equities,  is  as 
forceful  to  hold  the  property  for  the  interest  of  the  mortgagee 
as  any  mortgage.    Harrigan  v,  Gilchrist  (82)  141,  369,  360 

2.  A  mortgage  of  the  kind  above  Indicated  takes  precedence  of  sub- 

sequently acquired  rights  of  creditors  in  a  judicial  administra- 
tion of  property  of  the  mortgagor  for  the  benefit  of  his  credit- 
ors, and  forms  a  good  consideration  and  justification  for  the 
giving  of  a  formal  mortgage  when,  if  the  equitable  right  did 
not  exist,  a  valid  security  could  not  be  given  because  of  the 
rights  of  creditors.    Id,  (83)  142,  362 

Mortg<ige  l>y  odmiiniBtrator:  Personal  liability.    See  Executors,  1-4. 

Mortgage  as  part  of  estate  of  decedent:  Rights  of  widow.  See  Ex- 
ecutors, 5. 

Assumption  of  mortgage  by  purchaser.  See  Vbndob  and  Purchaser, 
3-6. 

Invalid  assignment  of  notes:  Judgment  on  foreclosure, 

3.  Notes  secured  by  a  mortgage  were  executed  to  a  trust  company, 

which  afterwards  assigned  the  notes  to  several  persons.  In 
an  action  by  the  company  and  such  assignees  they  obtained 
judgment  of  foreclosure.    Heldy  on  appeal,  that  the  objection 
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that  the  assignment  of  the  notes  was  invalid  because  not  prop- 
erly stamped  under  the  federal  statutes  is  unayailing,  since, 
even  if  such  be  the  fact,  the  judgment  should  stand  as  prop- 
erly awarded  in  favor  of  the  trust  company.  Wis.  Trtut  Co.  v. 
Chapman,  479 

Costs  in  favor  of  administrtUor  held  not  personally  liable.      See 
Costs,  3. 

Motions:  Ex  parte  orders.    See  Receivers,  16,  17. 

MUNICIPAL  CORPORATIONS. 

Amendment  of  charters:  Constitutional  law, 

1.  Although  the  constitution  (sees.  31,  32,  art.  IV)  has  prohibited 

certain  species  of  special  legislation,  including  that  for  the  en- 
actment or  amendment  of  city  charters,  and  commanded  the 
enactment  of  general  laws  enabling  the  prohibited  matters  to 
be  done  without  direct  legislative  action,  such  method  is  not 
exclusive,  and  the  power  to  legislate  generally,  directly  affect- 
ing such  matters,  is  the  same  as  before.  State  ex  reh  Risch  v. 
Trustees,  44 

Classification  of  cities:  Validity:  Rules:  Subdivision. 

2.  To  the  four  rules  stated  in  Johnson  v.  Milwaukee,  88  Wis.  383, 

relative  to  the  essentials  of  a  constitutional  classification  of 
cities  for  purposes  of  general  legislation,  should  be  added  a 
fifth,  to  the  effect  that  the  characteristics  of  each  class  should 
be  so  far  different  from  those  of  other  classes  as  to  reasonably 
suggest  at  least  the  propriety,  having  regard  to  the  public 
good,  of  substantially  different  legislation.  State  ex  reh  Risch 
v.  Trustees f  44 

8.  Such  rules  do  not  furnish  a  certain  test  by  which  the  constitu- 
tionality of  a  legislative  class  may  be  determined,  but  the  par- 
ticular facts  of  each  particular  situation  must  necessarily  be 
considered,  it  being  kept  in  mind  that  the  necessity  and  pro- 
priety  for   classification   are   primarily   legislative   questions. 

Ibid. 

m 

4.  The  fact  that,  at  the  time  of  a  particular  enactment  applicable 
to  a  class  of  cities,  there  is  but  one  member  of  such  class  does 
not  militate  against  the  validity  of  the  legislation.  Ibid. 

6.  Where  cities  have  been  classified  on  the  basis  of  population,  a 
subdivision  of  the  first  class  into  those  having  and  those  not 
having  a  paid  police  department,  by  an  act  providing  for  a 
pension  fund  for  police  officers  in  those  having  such  paid  de- 
partment,— that  feature  being  made  the  basis,  in  the  main,  of 
the  accumulation  of  the  fund, — is  not  invalid.  Ibid. 

Cities  of  first  class:  Definition:  Mistake. 

6.  Ch.  265,  Laws  of  1899,  was  intended  to  apply  to  cities  of  the  first 

class  as  they  existed  under  sec.  925 — 1,  Stats.  1898,  it  being 
clear,  when  sees.  1  and  17  of  the  act  are  read  together,  that  the 
term  "population  exceeding  150,000"  in  sec.  17  was  used  by  in- 
advertence instead  of  "population  of  150,000  or  over."         Ibid. 

Ordinances:  Validity. 

7.  An  ordinance  within  the  power  of  the  city  council  cannot  be  held 

void  on  the  ground  that  the  council  or  its  members  acted  from 
improper  motives,  at  least  in  the  absence  of  corruption  or  fraud. 
Tilly  V.  Mitchell  d  Lewis  Co.  1 
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S.  The  ground  upon  which  ordinances  wholly  unreasonable  are  held 
void  is  that  they  are  beyond  the  power  of  the  council.       Ibid, 

Pensions  for  policemen,  etc.      See  Municipal  Corporations,  5,  6. 
Pensions. 

Contracts  for  puhlic  works:  Mistake  of  city  engineer:  Damages: 
Waiver. 

S.  Under  a  contract  with  a  city  for  the  construction  and  placing  of 
a  waterworks  crib  in  Lake  Michigan,  as  practically  construed 
by  the  parties,  it  is  held  that  it  was. the  duty  of  the  city  en- 
gineer to  relocate  the  spot  previously  agreed  upon,  and  that  the 
city  was  responsible  for  his  mistake  in  so  doing  and  the  dam- 
age, resulting  from  the  consequent  misplacing  of  the  crib. 
O'Neill  V.  Milwaukee,  32 

10.  The  board  of  public  works  of  the  city,  after  being  informed  of 

the  facts  and  notified  by  plaintiff  that  he  would  look  to  the  city 
to  make  good  to  him  the  damages,  insisted  that  plaintiff  com- 
plete his  contract,  and  he  did  so  by  moving  the  crib  to  the 
proper  place  and  repairing  the  damage  caused  by  the  mlsloca- 
tion,  under  protest  of  any  waiver  of  his  claim  for  the  extra  ex- 
pense.   Held,  that  he  did  not  thereby  waive  such  claim.     Ibid, 

Streets:  Yacation:  Who  may  question. 

11.  Where  the  proposed  vacation  of  a  part  of  a  street  and  occupa- 

tion thereof  by  private  individuals  pursuant  to  city  ordinances 
will  greatly  depreciate  the  value  of  lots  fronting  on  other  parts 
of  said  street,  the  threatened  injury  to  the  owners  of  such  lots 
is  a  special  or  peculiar  one,  differing  in  kind  from  that  to  be 
suffered  by  the  general  public  and  entitling  them  to  sue  on  their 
own  behalf  to  have  such  ordinances  declared  void.  Tilly  v, 
Mitchell  d  Lewis  Co,  1 

12.  An  ordinance  vacating  portions  of  a  street  for  the  reasons,  stated 

therein,  that  such  portions  are  of  no  public  utility  and  that  the 
public  interest  requires  such  vacation,  cannot  be  successfully 
attacked  on  the  ground  that  its  sole  purpose  was  that  the  va- 
cated portions  might  be  devoted  to  private  uses  contrary  to  the 
public  interest.  Ibid, 

Same:  Private  bridges  over  streets, 

13.  A  city  council  has  no  power  to  grant  to  private  individuals  a 

right  to  construct  a  building  or  bridge  over  a  public  street  to 
connect  the  buildings  on  the  sides  thereof,  although  passage- 
way for  public  travel  be  left  beneath.  Ibid, 

Same:  Defects  causing  injury  or  death:  Electric  wires, 

14.  In  an  action  against  a  city  for  death  caused  by  defective  in- 

sulation of  electric  lighting  wires  owned  by  a  lighting  com- 
pany, by  reason  whereof  the  current  passed  into  a  guy  wire 
so  located  that  a  person  following  the  usual  course  of  travel 
on  the  street  was  liable  to  come  in  contact  with  it,  as  plaint- 
iff's intestate  did,  the  complaint  alleged  that  such  condition 
was  known  to  the  city  or  had  existed  for  so  long  a  time  be- 
fore the  accident  that  the  city  ought,  in  the  exercise  of  ordi- 
nary care,  to  have  known  of  and  remedied  the  defect.  Held, 
that  the  indefiniteness  in  the  statement  as  to  the  length  of 
time  the  defective  insulation  had  existed  did  not  render  the 
complaint  insufficient,  but  could  be  taken  advantage  of,  if  at 
all,  only  by  motion.    Wilbert  v.  Sheboygan,  518 
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[15.  Whether,  if  it  should  appear  that  the  alleged  defect  was  dis- 
coverable only  by  an  inspection  by  an  electrician,  the  city  could 
be  held  liable  on  the  ground  that  it  was  its  duty  to  make  such 
inspection  of  the  appliances  of  a  lighting  company  occupying 
its  streets,  not  determined.]  Jlnd. 

Same:  Storage  of  vehicles:  Liability:  Notice:  Evidence, 

16.  Long-continued  use  of  a  street  for  such  a  purpose  as  the  leav> 

ing  of  vehicles  or  other  objects  therein  may  render  it  unsafe- 
for  public  use  so  as  to  charge  the  municipality  with  liability 
for  resulting  injuries.    Radichel  v.  Kendall,  560 

17.  It  need  not  be  shown  in  such  case  that  any  particular  vehicle 

had  been  customarily  left  in  the  particular  way  and  at  the 
precise  place  where  the  one  causing  the  accident  in  question 
was  at  that  time;  but  it  is  sufficient  if  it  be  shown  that  the 
leaving  of  that  vehicle  was  a  continuance  of  a  customary  use, 
permitted  by  the  municipality,  of  the  street  in  that  immediate 
vicinity  as  a  storage  place  for  vehicles  temporarily  out  of  use,, 
to  such  an  extent  as  to  render  the  street  unfit  for  public  travel. 

DM. 

18.  Nor  is  it  material  that  such  leaving  of  vehicles  in  the  street  wa& 

for  the  convenience  of  the  owners  thereof  while  their  horses 
were  being  cared  for  temporarily  in  a  nearby  bam.  /dicL 

19.  Error  in  admitting  evidence  in  such  a  case,  that  the  defendant 

had  allowed  other  places  in  its  streets  to  be  obstructed  by  the 
leaving  of  vehicles  therein,  is  held  to  have  been  so  far  cured 
as  not  to  have  prejudiced  the  defendant  by  a  direction  to  the 
jury  to  disregard  such  evidence.  Ibid. 

20.  Evidence  of  statements  of  the  president  of  a  village,  subsequent 

to  the  accident  in  question,  showing  knowledge  prior  to  the  ac- 
cident that  the  street  was  used  as  alleged,  was  admissible  upon 
the  question  of  notice.  Ibid, 

Sidewalks:  Defects  causing  injuries:  Who  is  a  traveler:  Oontribu- 
tory  negligence:  Notice  of  defect, 

21.  The  occupant  of  a  comer  building  who,  upon  returning  home 

at  night  and  finding  the  front  entrance  locked,  went  upon  the 
sidewalk  around  the  comer  to  a  side  entrance,  was  a  traveler 
upon  the  street  within  the  contemplation  of  sec  1339,  Stats. 
1898,  giving  a  right  of  recovery  for  injuries  sustained  by  rea- 
son of  any  insufficiency  or  want  of  repair  In  a  street  Straclc 
V,  Milwaukee^  9) 

22.  PlaintifC  was  injured  at  night  by  stepping  into  a  hole  in  the 

sidewalk  near  his  dwelling.  The  night  was  dark,  and  the  street 
lights  had  been  extinguished.  PlaintifC  had  for  some  time 
known,  generally,  Qf  the  defective  condition  of  the  walk  at  or 
near  the  place  of  accident,  but  did  not  at  the  time  have  it  in 
mind,  as  he  was  thinking  of  the  serious  nature  of  the  illness 
of  a  friend  he  had  just  left.  Held,  that  the  question  of  con- 
tributory negligence  was  properly  left  to  the  jury.  Ibid, 

28.  In  an  action  for  injury  alleged  to  have  been  caused  by  a  defective 
sidewalk,  a  complaint  alleging  that  a  cross-plank  of  the  walk 
was  broken  and  depressed  at  the  center  to  the  groimd.  Is  not 
insufficient  merely  because  it  fails  to  state  the  depth  of  the 
hole.    Lyon  v.  Orand  Rapids,  60^ 

24.  Where  plaintlfC  knew  of  the  hole  in  a  sidewalk  into  which  she 
stepped  and  was  injured,  contributory  negligence  in  not  re- 
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znembering  and  avoiding  the  danger  Is  presumed  In  the  absence 
of  satisfactory  excuse  for  forgetting  it.  Ibid, 

25.  The  evidence  in  this  case — ^to  the  effect  that  the  accident  hap- 

pened in  the  evening  when  it  was  quite  dark;  that  plaintifC 
was  carrying  several  things  which  somewhat  occupied  her  at- 
tention; that  when  near  the  hole  her  husband,  who  waB  a  short 
distance  ahead  of  her,  called  to  her  to  hurry  up;  that  this 
drew  her  attention  to  him;  and  that  almost  imnftdiately  there- 
after she  stepped  into  the  hole — ^is  held  such  that  the  Jury 
might  reasonably  have  found  that  plaintifC  was  excusable  for 
not  remembering  the  defect.  Ibid. 

26.  After  plaintifC  had  testified  in  a  manner  indicating  that  she  was 

traveling  on  the  walk  regardless  of  the  defect  and  without  any 
reasonable  excuse  therefor,  a  question  asked  by  her  counsel* 
"Did  the  things  you  had  in  your  arms,  as  you  have  described 
them,  have  any  efCect  upon  your  attention?"  was  leading  and 
improper.  Ihid^ 

27«  Evidence  as  to  a  generally  defective  condition  of  the  sidewalk 
causing  the  Injury — ^in  this  case  the  breaking  down  of  a  strong 
plank — ^had  no  relation  to  such  general  condition;  and  where, 
under  such  circumstances,  the  evidence  is  admitted  in  a  way 
Indicating  that  it  may  be  considered  upon  the  question  of  con- 
structive notice  of  the  defect  complained  of,  the  error  is  preju- 
dicial. Ibid. 

28.  The  question  whether  a  defect  in  a  sidewalk  had  existed  long 

enough  to  enable  the  city  by  the  exercise  of  ordinary  care  to 
discover  and  remedy  it  before  the  accident,  is  a  single  ques- 
tion, proper  to  be  submitted  for  special  verdict  without  di- 
vision. Ibid. 

29.  In  submitting  such  question  to  the  jury,  the  law  applicable  to 

the  fact  should  not  be  embodied  therein,  as  by  asking  whether 
the  defect  had  existed  long  enough  to  make  it  the  duty  of  the 
city  to  discover  and  repair  it.  Ibid, 

80.  Upon  the  question,  submitted  for  special  verdict,  whether  plaint- 

ifC was  guilty  of  any  want  of  ordinary  care  which  contributed 
to  the  injury,  defendant  is  entitled,  upon  proper  request,  to 
have  the  jury  instructed  that  a  slight  want  of  ordinary  care 
on  the  part  of  plaintiff  which  contributed  to  the  injury  is  suffi- 
cient to  require  an  affirmative  answer;  but  if  the  instruction 
as  requested  omits  the  essential  element  that  the  slight  want  of 
care  contributed  to  the  injury,  its  refusal  is  not  error.        Ibid, 

81.  In  an  action  for  injuries  caused  by  a  defect  in  a  sidewalk  of 

which  plaintiff  had  prior  knowledge,  defendant  is  entitled, 
upon  request,  to  have  the  jury  instructed,  upon  the  question 
of  contributory  negligence,  that  plaintiff's  knowledge  of  the 
defect  made  it  her  duty  to  use  greater  care  than  would  other- 
wise have  been  required  of  her  in  order  to  come  up  to  the 
standard  of  ordinary  care.  Ibid, 

Same:  Description  of  defect:  Variance:  Notice:  Contributory  neglir 
(fence* 

32.  In  an  action  for  personal  injuries  alleged  to  have  been  caused 
by  a  defective  sidewalk,  the  complaint  described  the  defect  aa 
a  hole  caused  by  the  adjoining  edges  of  two  planks  having 
rotted  away.  The  notice  of  injury  had  described  it  as  a  hole 
caused  by  the  fact  that  a  considerable  portion  of  two  planks 
had  rotted  away  and  broken;  and  the  evidence  showed  that 
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besides  the  complete  rotting  away  of  a  portion  of  the  planks 
the  partially  rotted  edge  of  one  had  been  splintered  and 
broken  so  as  to  enlarge  the  hole.  Held,  that  the  variance  was 
not  material,  and,  though  the  description  in  the  complaint 
might  apply  to  another  defect  in  the  vicinity,  such  ambiguity 
could  not  be  ascribed  to  any  purpose  to  mislead.  Duncan  v. 
Orand  Rapids,  626 

33.  An  amendment  of  the  complaint,  in  such  case,  to  conform  to  the 

evidence  being  unnecessary,  the  allowance  of  such  an  amend- 
ment was  without  prejudice.  Ibid, 

34.  A  witness  who  had  made  measurements  to  ascertain  the  exact 

location  of  the  defect  several  days  after  the  injury,  and  after 
the  planks  had  been  removed,  claimed  to  be  able  to  locate  the 
place  by  his  memory  and  by  a  gathering  of  rotten  wood  on  the 
ground  which  he  had  observed  under  the  hole  while  the  side- 
walk was  in  place  at  and  before  the  time  of  the  injury.  Held, 
that  his  testimony  as  to  measurements  was  admissible.      Ibid. 

85.  Where  an  injury  was  caused  by  a  rotted  hole  in  a  plank  side- 
walk, evidence  that  there  were  other  similar  holes  and  that 
the  whole  walk  was  old,  worn  out,  and  rotten,  was  admissible. 

Ibid. 

36.  One  who,  having  no  prior  knowledge  of  defects,  was  injured  by 

stepping  into  a  rotted  hole  in  a  sidewalk  upon  a  main  street 
of  a  city,  was  not  guilty  of  contributory  negligence,  as  matter 
of  law,  merely  because,  as  she  passed  along,  she  wajs  engaged 
in  conversation  and  gave  no  particular  attention  to  the  sur- 
face of  the  walk,  although  she  had  observed  that  it  was  a  plank 
walk  and  in  places  was  *'kind  of  teetery."  Ibid, 

Claims:  Appeal:  Limitation. 

37.  Under  ch.  68,  Laws  of  1901,  if  no  notice  of  the  action  or  non- 

action of  a  city  council  upon  a  claim  is  served  upon  the  claim- 
ant, the  right  to.appeal  is  not  limited  to  eighty  days  after  the 
filing  of  the  claim,  as  provided  in  sec.  925 — 60,  Stats.  1898. 
Lyon  V.  Grand  Rapids,  609 

NEGLIGENCE. 

Negligent  or  malicious  act:  Pleading:  Variance.    See  Appbai^  12. 

1.  Mere  proof  of  an  injury  caused  by  ordinary  negligence  is  not 

sufficient  to  establish  a  cause  of  action  for  a  wanton  injury; 
and  in  an  action  for  the  latter  plaintiff  cannot  recover  for  the 
former,  if  seasonable  objection  is  made.  Turtenwald  v.  Wis. 
Lakes  I.  d  C.  Co.  65 

Injury  to  passenger.    See  Stbeet  Railways,  2,  3. 

I7i juries  to  travelers  on  streets:  Collisions.    See  Stbeet  Railways,  1. 

2.  The  driver  of  an  ice  wagon  who  allows  his  team  to  proceed 

along  the  street  without  guidance,  while  his  entire  attention 
is  devoted  to  preparing  the  ice  for  delivery,  cannot  be  said  as 
a  matter  of  law  to  be  free  from  negligence  if  the  team  runs 
against  and  injures  a  person  on  the  street.  Turtenu?ald  v. 
Wis,  Lakes  L  d  C.  Co.  65 

Same:  Contributory  negligence. 

3.  Plaintiff,  a  street  cleaner,  whose  duties  required  him  to  move 

about  on  the  street  without  taking  any  particular  course  and 
to  make  frequent  trips  to  the  side  of  the  street  to  empty  his 
shovel,  was  working  to  the  westward  on  the  south  side  of  an 
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asphalted  avenue  and  had  just  turned  to  the  left  to  go  to  the 
curb  when  he  was  run  down  by  the  team  attached  to  an  ice 
wagon  proceeding  westward  without  guidance  from  the  driver, 
who  was  otherwise  engaged.  Held,  that  plaintiff's  failure  to 
look  for  teams  approaching  from  behind  him  was  not  contribu- 
tory negligence  as  matter  of  law.  Il>id. 

Injury  to  hotel  guest:  Open  elevator  door:  Contributory  negligence. 

4.  A  guest  in  an  hotel,  familiar  with  the  elevator,  which  was  in  a 
dark  comer  and  not  lighted  in  the  daytime,  approached  it, 
having  in  mind  the  question  whether  the  car  was  there  or  not, 
but  it  was  too  dark  for  him  to  see,  although  he  looked.  The 
door  stood  about  half  open.  He  pushed  it  open  with  his  shoul- 
der, stepped  in,  and  fell  down  the  shaft.  A  few  moments  be- 
fore, he  had  stepped  into  the  car  through  the  door,  which  was 
then  fully  open.  Held,  that  he  -v&s  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.    Bremer  v,  Pleiss,  61 

Injuries  to  employees.    See  Master  and  Servant.    Railboads. 

Defective  highways  and  sidewalks.    See  Highways.    Munioipal  C!ob- 

POSATIONS,  14-36. 

Contributory  negligence.     See  Municifai.  Ck)RPORATioNS,  22,  24,  25, 
30,  31,  36.    Nbglioence,  3,  4.    Railboads,  3.    Street  Railways. 

Negligence  in  signing  contract.    See  Ck)NTRAGTS,  1-5. 

Neootiahlx  Instruments.    See  Executors,  2,  3.    Mortgages,  3, 

New  Trial.    See  Affeal,  18,  19.    Judgment,  1.    Street  Railways,  2. 

Notice. 

•Of  appeal.    See  Appeal,  1-3. 

Of  claim  for  additional  time.    See  Contracts,  7. 

Of  pendency  of  application.    See  Drains,  1. 

Of  hearing  petition.    See  Guardla^n  and  Ward,  2. 

Proof  of  publication.    See  Insolvency,  6. 

Of  vicious  propensity  of  horse.    See  Master  and  Servant,  3. 

Of  defects  in  streets,  etc.  See  Municipal  Corporations,  14,  15,  20, 
22,  24,  25,  28,  29,  35. 

Of  injury.    See  Municipal  Corporations,  32. 

Of  action  or  nonaction  by  council.  See  Municipal  Corpora- 
tions, 37. 

Of  dangers  of  work.    See  Railroads,  1. 

Of  motion*    See  Receivers,  16,  17. 

Of  rights  of  other  persons.    See  Vendor  and  Purchaser,  1. 

Nuisances.    See  Drains,  2-5. 

Officers. 
When  subject  to  penalties.    See  Penalties. 

When  warrant  n«  protection  for  arrest.    See  Justices'  Courts,  4. 
Omissions  by  court  of&cers:  Effect.    See  Descent,  3. 

Omissions. 

By  parties  or  attorneys:  Curing.    See  Appeal,  5-9. 
By  court  officers:  Effect.    See  Descent,  3. 

Opinion  Evidence.    See  Evidence,  4-8. 

Opinions  by  supreme  court.    See  Appeal,  16. 

Orders. 
What  are:  Evidence.    See  Insolvency,  5. 
Ex  parte,  when  proper.    See  Receivers,  16,  17. 
Setting  aside  by  successor  judge.    See  Judges. 
What  reviewable  on  appeal  from  judgment.    See  Appeal,  11. 
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Obdinakges.    See  Municipal  Cobpobations,  7,  8,  11,  12. 

Pabent  and  Child.    See  Descent. 

Pabol  Evidence  affecting  writings.    See  Evidence,  3.    Yendob  an» 

PUBCHASEB,  2. 

Pabties.  See  Appeal,  1,  2,  21.  Cobpobations,  3,  &-13.  Cbedhobs' 
Action,  6.  Insolvency,  2.  Justices'  Coubts*  7.  Municipal 
Ck>BPOBATioNS,  11.    Receivebs,  3,  4,  18,  22. 

PARTNERSHIP. 
See  Costs,  4. 

1.  In  an  action  to  dissolve  an  alleged  partnership  and  for  an  ac- 

counting, findings  of  the  trial  court — to  the  eftect  that  no  part- 
nership ever  existed  between  the  parties;  that  of  certain  goods 
which  plaintiff  claimed  to  have  furnished  and  put  into  the  busi- 
ness, a  part  had  been  purchased  and  paid  for  by  defendant  and 
a  part  liad  merely  been  placed  in  defendant's  store  for  sale; 
and  that  defendant,  having  had  the  benefit  or  received  the  pro- 
ceeds of  the  latter,  was  liable  to  plaintiff  In  a  certain  sum  as 
a  balance  over  and  above  payments  thereon — are  held  to  be 
sustained  by  the  evidence.    Ehrlich  v.  Brucker,  49& 

2.  In  an  action  to  charge  as  partners  persons  whose  signatures  ap- 

peared in  a  book  in  which  liad  been  pasted  the  articles  of  co- 
partnership of  a  Farmers'  Union — some  of  the  signatures  being 
upon  sheets  inserted  by  pasting  and  some  upon  the  pages  of 
the  book  Itself — the  evidence  (discussed  in  the  opinion)  is 
held  sufficient  as  to  the  signatures  on  two  of  the  pasted  sheetSr 
and  also  as  to  those  in  the  book  itself,  to  sustain  a  verdict  to 
the  effect  that  at  all  times  when  such  signatures  were  being 
made  the  articles  of  partnership  were  annexed  to  such  sheets 
or  book,  and  that  the  signers  intended  to  subscribe  such  arti- 
cles.   Moore  v.  Dickson,  591 

3.  As  to  another  of  such  pasted  sheets  the  evidence  is  held  insuffi- 

cient to  show  that  the  articles  were  annexed  thereto  at  the 
several  times  when  the  signatures  on  it  were  made,  but  suffi- 
cient as  to  some  of  the  signers  thereon,  though  insufficient  as  to 
others,  to  warrant  the  inference  that  they  intended,  at  t^e  time 
of  signing,  to  Join  the  partnership.  Itid. 

4.  As  to  one  M.,  whose  name  appeared  on  a  small  slip  pasted  in  the 

book,  and  who  denied  that  he  ever  signed,  the  testimony  of 
another  defendant  whose  name  was  on  the  same  slip,  that  both 
he  and  M.  signed  at  the  same  time  with  the  declared  purpose 
of  becoming  parties  to  the  agreement,  is  held  sufficient,  to^ 
gether  with  some  evidence  of  the  authenticity  of  M.'s  signa- 
ture, to  take  to  the  Jury  the  question  whether  he  signed  for 
the  purpose  of  Joining  the  partnership.  Ibid. 

Payment. 
On  order  or  Judgment  afterwards  vacated:  Recovery.    See  Judg- 
ment, 2,  3.    Receivebs,  33,  34. 
Partial  performance:  Apportlonable  contract.    See  Sales,  5. 
Overpajrment  for  land:  Recovery.    See  Yendob  and  Pubchaseb,  2. 
Of  mortgage  debt:  Assumption  by  purchaser.     See  Yendob  and 

PUBCHASEB,   3-5. 

By  beneficiaries  on  purchase  by  trustee.     See  Yendob  and  Pub- 

CHASEB,  6. 
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PENALTIES. 

Upon  members  of  board  of  review:  Validity:  Pleading,  eta,     See 
Pleadiitg,  4. 

1.  An  act  (sec.  6,  ch.  379,  Laws  of  1901)  imposing  a  penalty  upon 

any  member  of  a  board  of  review  who  shall  intentionally  omit 
to  perform  official  duties  imposed  upon  him  by  law,  does  not 
contravene  any  constitutional  provision  or  violate  public  Jus- 
tice.   State  V,  Zillmann,  472 

2.  The  word  "intentionally/'  in  sec.  5,  ch.  379,  Laws  of  1901  (im- 

posing a  forfeiture  ui)on  any  member  of  a  board  of  review  wha 
"shall  intentionally  omit  or  agree  to  omit  from  assessment 
any  property  liable  to  taxation/'  etc.).  Imports  wilfulness,  evil 
intent,  or  unlawful  purpose;  and  a  complaint  for  recovery  of 
such  a  forfeiture,  charging  the  fact  in  the  language  of  the 
statute,  need  not  allege  in  terms  that  the  property  was  un- 
lawfully, wilfully,  or  corruptly  omitted.  Ibid. 

8.  An  allegation,  in  such  a  complaint,  that  the  property  omitted 
was  then  and  there  liable  to  taxation  in  the  assessment  dis- 
trict of  which  defendant  was  an  officer,  is  sufficient,  without 
further  specifically  aHeging  that  it  was  so  liable  to  taxation 
on  the  1st  of  May  in  that  year  as  provided  in  sec.  1033,  Stats. 
1898.  Ibid. 

4.  An  allegation  that  defendant  "as  member  of  said  board  of  re- 
view" did  intentionally  omit,  etc.»  sufficiently  alleges  that  he 
acted  in  his  official  capacity.  Ibid. 

6.  Failure  to  describe  specifically  the  property  omitted,  does  not 
render  the  complaint  insufficient,  but  can  be  taken  advantage 
of,  if  at  all,  only  by  motion  to  make  more  definite  and  certain. 

Ibid. 
PKNAiiTT  or  liquidated  damages?    See  (Tontsagts,  8. 

PENSIONS. 
See  Municipal  Corporations,  6,  6. 

1.  Ck)ntinuance  of  a  policeman  in  the  service  of  a  city  after  the 

enactment  of  a  statute  providing  for  a  pension  to  his  widow 
in  case  of  his  death  while  in  such  service,  does  not  create  any 
contractual  or  vested  right,  with  reference  to  such  pension, 
which  cannot  be  taken  away  by  subsequent  legislation.  State 
ex  reh  Riech  v.  Truatees,  44 

2.  Where  a  statute  in  form  requires  police  officers  to  pay  certain 

sums  per  month  out  of  their  salaries  into  a  pension  fund,  but 
}  in  fact  such  sums  are  merely  set  apart  by  the  city  for  said  fund 

^  and  the  salaries  actually  paid  to  the  officers  are  reduced  ac- 

cordingly, the  moneys  going  into  said  fund  do  not  at  any  time 
cease  to  be  public  moneys,  and  a  police  officer  does  not  acquire 
any  contractual  or  vested  rights  in  respect  to  such  fund  prior 
to  the  happening  of  the  particular  event  upon  wliich  the  pen- 
sion in  his  case  becomes  payable.  Ibid. 

3.  Ch.  266,  Laws  of  1899,  "an  act  to  create  a  pension  fund  for  mem- 

bers of  police  departments  in  cities  of  the  first  class,"  expressly 
provided  that  its  provisions  should  "be  amendatory  of  the  char- 
ter of  all  cities  of  the  first  class  in  this  state  containing  a 
population  exceeding  150,000;"  and  all  confiicting  provisions 
in  such  charters  or  any  other  law  were  repealed.    Milwaukee 
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was  the  only  such  city  In  the  state.  Held,  that  the  manifest 
legislative  intention  was  to  amend  the  Milwaukee  city  charter, 
and  that  the  new  act  should  be  exclusive,  superseding  and  re- 
pealing prior  acts  (ch.  287,  Laws  of  1891,  and  ch.  379,  Laws  of 
1895)  on  the  same  subject.  Ibid. 

Photographs.    See  £^m>ENCE,  8. 

Physicians  aitd  Subobons.    See  Evidencb.  4-7. 

PLBADINO. 

Scope  of  the  Code:  Forma, 

1.  The  doctrine  that  the  Code  furnishes  a  new  and  complete  system 

of  procedure  as  regards  forms  of  action,  and  a  substitute  as  re- 
gards names  and  general  characteristics  for  common-law  plead- 
ings, and  a  system  of  procedure  as  regards  the  same,  does  not 
mean  that  such  system  includes  a  form  for  pleadings  and 
judgment,  or  for  all  mere  details  of  practice.  Harrigan  v.  Oil- 
Christ  (48)  136,  277 

Complaint:  Joinder  of  causes  of  action, 

2.  A  misjoinder  of  causes  of  action  is  waived  by  the  defendant  if 

complaint  be  not  seasonably  made  in  the  manner  prescribed  by 
statute.    Id.  (49)  137,  278 

3.  All  of  a  series  of  acts  having  in  view  the  consummation  of  a 

single  fraudulent  purpose,  regardless  of  the  number  of  per- 
sons concerned 'therein,  are  parts  of  one  subject  matter;  and 
where  that  is  a  primary  subject  of  action  or  is  an  incidental 
part  of  a  subject  of  controversy  including  it  and  other  matters, 
however  numerous,  the  entire  subject  matter  may  be  brought 
into  a  single  action  for  adjudication.    Id.  (56)       138,  288,  289 

Same:  Conditions  precedent.    See  Creditors'  Acnoir,  4. 

Construction.    See  Penalties,  3-5. 

4.  In  a  civil  action  to  recover  a  forfeiture  the  pleadings  are  to  be 

construed  liberally.    State  v.  Zillmann,  472 

Same:  Demurrer. 

5.  Upon  demurrer,  all  reasonable  inferences  that  can  be  drawn  from 

the  language  of  a  pleading  to  support  it  are  to  be  indulged  in, 
rather  than  such  as  will  defeat  it.    "Wilbert  v.  Sheboygan^    618 

Demurrer  ore  tenus.    See  Cbeditobs'  AcmoN,  4. 

Indeflniteness.    See  Municipal  Corporations,  14,  23.    Penalties,  5. 

Amendment,  and  supplemental  pleadings.  See  Action,  1.  Cobfoba- 
tions,  4.  Creditors'  Action,  2,  3.  Judgment,  1.  Municipal 
Corporations,  33. 

6.  The  issues,  upon  the  pleadings,  were  whether  defendant's  agents 

made  a  certain  agreement  with  plaintiff,  and  whether  they  had 
authority  to  bind  defendant  thereby.  The  court  found  that 
they  made  the  agreement,  but  that  they  were  induced  to  do  so 
by  plaintiff's  false  statements.  It  rendered  judgment  for  de- 
fendant without  passing  upon  the  question  of  the  agent's  au* 
thority.  The  finding  of  fraud  was  amply  sustained  by  the  evi- 
dence,  which  was  introduced  on  both  sides  without  objection. 
Held,  on  appeal,  that  this  court  will,  in  support  of  the  judg- 
ment, consider  the  pleadings  as  having  been  amended  to  con- 
form to  the  facts  proved.    Rule  v.  J.  L.  Oates  Land  Co.         644 

Variance.  See  Action,  1.  Appeal,  12.  Municipal  Cobpobations,  32. 
Negligence,  1.    Pleading,  6.    Trusts,  9. 
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Pledges  and  Collateral  Secubitt.  See  Cobpobations,  16,  17.  Mort- 
gages, 1,  2.    Regetvebs,  6-8,  12. 

Police  Coubt  in  Milwaukee.    See  Justices'  Cowtb,  1,  2. 

Police  Poweb.    See  Drains,  2-4. 

Policemen's  Pension  Fund.  See  Municipal  Cobpobattons,  5«  6. 
Pensions. 

Possession. 
Of  land.    See  Vendob  and  Pubchaseb,  1. 
Of  personalty.    See  Replevin.    Vendob  and  Pubchaseb,  1. 

POWERS. 

A  testator  devised  land  to  his  wife  for  her  life  and  gave  her  also 
an  absolute  power  of  disposition  thereof,  unaccompanied  by 
any  trust.  Any  part  thereof  which  might  remain  at  her  death 
he  gave  to  his  children.  The  widow  sold  a  portion  of  the  land 
and  gave  a  warranty  deed  thereof,  which  was  intended  by  her 
to  convey  the  fee,  but  which  made  no  specific  reference  to  the 
will  or  the  power  of  sale  therein  contained.  Held,  that  the 
grantee  was  a  purchaser  within  the  meaning  of  sec.  2108,  Stats. 
1898;  that  in  respect  to  his  rights  the  estate  of  the  widow  was 
a  fee  by  virtue  of  that  section;  and  that  the  sale  and  convey- 
ance by  her  was  such  an  execution  of  the  power  as  that  section 
contemplates.    Auer  v,  Broion,  115 

Practice.  See  Abatement.  Action.  Appeal.  Corporations.  Costs. 
Courts.  Creditors'  Action.  Descent,  1,  3.  Evidence.  Guard- 
ian AND  Ward.  Insolvency.  Judges.  Judgment.  Jury.  Jus- 
tices' Courts.  Pleading.  Receivers,  1,  4,  16,  17-84.  Replevin. 
Trial.    Verdict.    Witnesses. 

Pbesumptions.    See  Appeal,  14f,  15.    Coubts,  10.    Municipal  Cobfo- 

BATIONS,  24. 

PRINCIPAL  AND  AGENT. 

See  Deeds,  1.    Masteb  and  Sebvant.    Recetvebs,  2,  3,  19.    Sales,  1-8. 

The  unsworn  statements  of  an  agent  outside  of  the  scope  of  his 
agency  are  not  proof  of  the  matters  indicated  therein  as  re- 
gards his  principal.    Harrigan  v.  Gilchrist  (87)        142,  365-374 

Pbinted  Case.    See  Appeal,  22. 

Pbiob  Action.    See  Courts,  11.    Guardian  and  Ward,  6. 

Priority  of  lien.    See  Mortgages,  1,  2. 

Process:  Service:  Fraud.    See  Courts,  8. 

Promissory  Notes.    See  Executors,  2,  3.    Mortgages,  8. 

Proprietary  Medicines.    See  Tradenames. 

Proximate  Cause.    See  Railroads,  2. 

Public  Works.    See  JduNiciPAL  Corporations,  9,  10. 

RAILROADS. 

Uegligence:  Injuries  to  employees. 

1.  As  to  the  engineer  and  fireman  of  an  engine  sent  to  assist  in 
putting  out  the  fire  on  a  burning  railway  bridge  whose  exact 
location  they  knew,  there  was  no  duty  on  the  part  of  the  rail- 
way company  to  display  signals  or  give  other  warning  of  the 
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location  and  condition  of  the  bridge;  and  such  employees  as- 
sumed the  risks  ordinarily  incident  to  the  work.  KcUh  v*  WiM, 
Cent,  R.  Co.  503 

%,  In  an  action  for  Injuries  to  a  locomotive  fireman,  caused  by  the 
fall  of  his  engine  through  a  burning  bridge,  the  complaint 
charged  specifically,  among  other  things,  that  the  engineer  was 
negligent  In  falling  to  stop  before  reaching  the  dangerous 
place.  This  charge  was  apparently  lost  sight  of  on  the  trial. 
There  is  no  afflrmatlYe  evidence  that  It  was  abandoned  and, 
though  the  Issue  was  not  covered  by  the  special  verdict,  the 
form  of  the  verdict  Itself  shows  that  the  charge  was  not  deemed 
to  have  been  proven  by  uncontradicted  testimony.  The  Jury 
found  that  failure  to  display  signals  or  give  warning  of  the 
danger  was  the  proximate  cause  of  the  injury.  Held,  that  this 
excluded  another  proximate  cause,  and  plalntlfC  cannot  have 
a  judgment  In  his  favor  affirmed  on  the  ground  that  the  neg- 
ligence of  the  engineer  was  conclusively  established.  Ibid, 

8.  Whether  the  fireman  was  himself  negligent  In  falling  to  warn 
the  engineer  of  their  approach  to  the  burned  portion  of  the 
bridge  Is  held,  upon  the  evidence,  to  have  been  a  question  for 
the  jury.  IMd. 

BxAL  Pbopebtt.  See  Deeds.  Drains.  Exkcutobs.  iNJimcnoif. 
Liens.     Mobtgaoes.     Powebs.     Sales,   4.     Vendob  akd   Pub- 

CHASEB. 

RECEIVERS. 

When  appointment  not  necessary:  Creditors'^  action, 

1.  It  is  not  an  absolute  essential  to  a  creditors'  action  that  there 

shall  be  a  receiver.  If  only  an  accounting  is  sought  and  there 
Is  no  need  of  a  provisional  remedy  because  there  is  no  prop- 
erty to  be  previously  conserved,  no  receiver  need  be  appointed. 
In  any  event  the  creditors'  action  proceeds  from  the  commence- 
ment under  their  control  and  the  direction  of  the  court,  re- 
gardless of  whether  there  Is  a  receiver  or  not  Harrigan  v. 
Gilchrist  (44)  136,  270 

Appointment  procured  by  collusion  or  fraud:  Position  as  to  creditors. 

2.  If  a  receiver,  appointed  In  an  action  In  form  to  administer  the 

property  of  an  insolvent  corporation  for  the  benefit  of  its  cred- 
itors. Is  Imposed  upon  the  court  by  keeping  therefrom  knowl- 
edge of  the  real  purpose  of  those  who  nominate  him,  in  the 
interest  of  the  corporation  or  its  officers,  or  both,  he  Is  to  be 
deemed,  as  to  creditors,  the  agent  of  their  adversaries.  Harri- 
gan 17.  Gilchrist  (64)  137,  284,  290,  302 

Z.  A  receiver  colluslvely  appointed  as  above  indicated,  and  enabled 
to  use  his  office  for  the  benefit  of  those  w^o  are  in  an  adversary 
capacity  to  creditors,  is  not  entitled  to  the  usual  protection 
afforded  receivers;  but  may  be  dealt  with,  if  the  court  so  orders 
or  permits,  as  a  mere  agent  for  such  adversaries,  and  as  such 
made  a  defendant  in  the  main  or  an  independent  action,  as 
the  court  may  order  or  permit,  and  his  conduct  judicially  in- 
vestigated In  that  way  and  his  liabilities  enforced  by  the  In- 
strumentalities afforded  thereby.  In  that  situation  the  receiver 
and  his  co-wrongdoers  may  properly  be  made  defendants  in- 
dependently of  the  statutes,  and  under  sees.  3237  and  3239 
thereof  sa  well.    Id.  (55)  137,  282-293 
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4.  It  pending  an  administration  suit,  before  final  Judgment,  even 
after  the  property  has  been  distributed  by  order  of  the  court, 
it  is  claimed  upon  reasonable  ground  that  the  receiver  was,  by 
a  fraud,  introduced  into  the  action  to  sAd  the  officers  of  the 
Insolvent  to  carry  out  a  preconceived  design  to  defraud  its 
creditors  while  pretending  to  act  as  the  agent  of  the  court, — 
it  is  permissible  to  make  such  receiver  and  his  alleged  guilty 
associates  defendants  in  such  suit  as  a  method  of  requiring  the 
receiver  to  account;  and  regarding  him  and  his  co-wrongdoers 
as  standing  for  matters  germane  to  the  subject  of  the  action, 
as  may  properly  be  done,  such  practice  is  fully  approved. 
Id.  (60)  138,  302 

Beceiver  is  a  trustee  for  creditors.    See  Gobporations,  7. 

Relation  to  winding-up  action  hy  creditors.    See  Cobpobations,  10, 
11. 

Relation  to  creditors  having  security.    See  Cobpobations,  16,  17. 

Management  of  property:  Hypothecated  assets:  Uncompleted  con- 
tracts. 

IS.  A  receiver  is  expected  to  apply  to  the  execution  of  his  trust  the 
discxetion  of  an  ordinarily  careful  business  man  in  business 
pursuits  of  a  somewhat  similar  nature,  acting  in  ordinary  mat- 
ters, and  as  to  mere  details  in  others,  upon  his  own  Judgment 
without  responsibility  for  losses  happening  through  mere  mis- 
takes of  Judgment.    Harrigan  v.  Gilchrist  (100)        144,  384,  385 

"6.  A  receiver  may  properly,  acting  in  good  faith,  at  his  own  ex- 
pense conserve  an  equity  belonging  to  the  trust  if  the  court, 
with  knowledge  of  the  situation,  decides  that  it  were  better 
such  equity  should  be  lost  than  to  burden  the  trust  fund  to 
save  it.    Id.  (67)  139,  828 

7.  A  receiver,  acting  under  the  circumstances  above  indicated,  may 
be  deemed  to  have  an  equitable  Hen  upon  the  property  con- 
served for  the  amount  of  his  reasonable  expenditures,  any 
profit  obtained  to  inure  to  the  trust  fund.    Id.  (68)        140,  328 

^.  A  receiver  is  not  guilty  of  wrongdoing,  necessarily,  because  he 
Incurs  expense  in  the  collection  or  conservation  of  a  liability 
validly  hypothecated  by  the  Insolvent  as  security  for  a  debt 
owing  by  him,  because  he  has  no  reason  to  expect  such  hypothe- 
cation to  yield  a  surplus  for  the  trust  fund.   Id.  (74)      140,  343 

"9.  Under  no  circumstances  can  a  receiver  rightly  speculate  with 
the  subject  of  his  trust  for  his  private  gain.    Id.  (69)  140, 

325,  326 

10.  Oral  evidence  as  to  Judicial  advice  in  the  administration  of  a 

receivership  matter  is  not  necessarily  to  be  rejected  or  con- 
demned as  false.    Id.  (70)  140,  329 

11.  A  misstatement  of  facts  by  fraud,  negligence,  or  mistake,  in  a 

petition  for  Judicial  advice  in  a  receivership  matter,  reason- 
ably calculated  to  Infiuence  action  to  the  prejudice  of  creditors 
and  which  has  that  effect,  is  a  sufficient  ground  in  the  same 
Jurisdiction  to  support  an  application  by  such  creditors,  sea- 
sonably made  while  the  court  there  has  control  of  the  matter, 
for  relief.    Id.  (71)  140,  337-339 

12.  A  receiver  may  properly  burden  his  trust  fund,  subject  to  the 

approval  of  the  court,  with  expenses  of  converting  into  money 
choses  in  action  or  other  property  in  which  he  has  only  an  equi- 
table title,  creditors  of  the  insolvent  having  the  property  as 
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collateral,  though  no  surplus  is  obtainable  therefrom,  if,  under 
the  circumstances,  that  seems  for  the  best  interests  of  general 
creditors.    la.  (78)  141,  343-347 

13.  A  receiver  may  properly  be  allowed  to  finish  uncompleted  con- 

tracts of  the  insolvent,  when  that,  at  the  time  of  action  in  re- 
gard thereto,  seems  for  the  best  interests  of  general  creditors. 
Id.  (79)  141,  352 

14.  The  court  will  not  as  of  course  order  its  receiver  to  complete  un- 

finished contracts  of  the  insolvent  unless  necessary  to  save  in- 
vestments already  made,  or  otherwise  save  encumbered  prop- 
erty, and  such  completion  is  clearly  required  in  the  interests 
of  general  creditors.  In  other  cases  the  court  and  its  receiver 
are  to  act  according  to  their  Judgment  of  the  probabilities  as 
to  general  interests.    Id.  (80)  141,  353 

15.  A  going  manufacturing  business, — ^with  its  manufacturer's  stock, 

partly  constructed  machinery,  and  partly  performed  contracts,, 
having  large  investments  therein  the  safety  of  which  depends 
on  coi^ipleting  such  contracts, — having  been  placed  in  the  hands 
of  a  receiver  to  be  wound  up  for  the  benefit,  primarily,  of  cred- 
itors, many  of  such  contract  liabilities  being  validly  hjrpothe- 
cated  to  creditors  of  the  insolvent,  and  at  the  outset  an  order 
having  been  made  for  the  temporary  continuance  of  the  busi- 
ness in  aid  of  a  conservation  of  the  property  for  general  cred- 
itors, with  power  to  borrow  money  upon  the  credit  of  the  trust 
fund  therefor, — held,  that  such  order,  by  implication,  author- 
ized the  receiver  to  complete  such  contracts  if  in  his  Judgment 
the  interests  of  the  trust  fund  would  be  best  subserved  there- 
by, obtaining  special  advice  of  the  court  in  doubtful  cases. 
Jd.   (81)  141,  352-354 

Advisory  orders  may  he  ex  parte. 

16.  In  administering  a  receivership  trust,  ordinary  advisory  orders 

may  properly  be  granted  ex  parte,  and  the  fact  that  they  are 
so  granted  is  not  evidence  tending  to  show  infidelity  on  the 
part  of  the  receiver.    Harrigan  v.  Oilchrist  (91)  143,  384 

17.  Advisory  orders  may  properly  be. entered  ex  parte  in  a  receiver- 

ship matter,  and  are  expected  to  be  so  entered  as  a  general 
rule.    Id.  (99)  144,  384 

Compelling  accounting. 

18.  The  beneficiaries  of  a  trust  fund  under  the  control  of  a  receiver 

may,  by  permission  of  the  court  to  whom  the  latter  is  account- 
able, maintain  an  action  against  him  to  compel  him  to  perform 
his  duty.    Harrigan  v.  Oilchrist  (34)  134,  252 

19.  A  receiver  is  the  agent  of  the  court,  and,  as  such,  trustee  for 

creditors,  and  is  liable  to  account  at  such  times  and  to  such 
persons,  and  in  all  respects  in  such  manner,  as  the  court,  with- 
in the  broad  field  of  judicial  discretion,  may  determine. 
Id.  (35)  134,  253,  254 

20.  While  the  usual  method  of  compelling  a  receiver  to  account  is 

by  summary  proceedings  in  the  action  in  which  he  was  ap- 
pointed, and  the  usual  way  to  enforce  restitution  by  him  of 
any  sum  he  may  be  found  upon  accounting  to  have  misappro- 
priated or  wasted,  is  by  contempt  proceedings, — ^the  court, 
whose  agent  he  is,  is  not  limited  to  any  particular  method  in 
that  regard.  It  may  adopt  any  procedure  whfch  is  reasonable 
in  any  view  thereof,  under  the  circumstances  of  the  particular 
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case,  including  that  of  making  the  receiver  a  defendant  in  a 
creditors'  action,  like  any  wrongful  holder  of  the  trust  fund 
or  some  part  thereof,  the  action  still  heing  open  so  as  to  admit 
of  that  course,  and  may  require  issues  to  be  formed  by  com- 
plaint and  answer  covering  the  subject,  and  the  same  to  be 
tried  in  the  usual  way  and  closed  as  a  part  of  the  general  judg- 
ment.   Id.  (36)  135,  253,  301 

21.  Boyd  V.  Mutual  Fire  Asso.  116  Wis.  155,  so  far  as  it  holds  that 

in  case  a  receiver  trustee  for  creditors  wastes  the  trust  fund 
wrongfully  by  appropriating  the  same  to  his  own  use  or  other- 
wise the  creditors  have  no  cause  of  action  which  by  permis- 
sion of  the  court  to  whom  the  receiver  is  accountable  they  may 
enforce  by  action  in  equity,  overruled.    Id.  (37)  135,  262 

22.  The  doctrine  that  no  creditor  can  institute  a  proceeding  to  ob- 

tain any  part  of  the  trust  fund  in  the  hands  of  a  receiver  until 
it  has  been  awarded  him,  does  not  signify  that  he  has  no  right 
of  action  to  enforce  the  trust  so  that  an  order  of  distribution 
may  be  made.    Id.  (42)  136,  269 

Examination  and  settlement  of  account. 

23.  A  court,  within  the  boundaries  of  judicial  discretion,  may  make 

its  own  rules  as  regards  the  time  and  manner  in  which  its  re- 
ceiver's account  shall  be  examined  and  passed  upon.  Harrigan 
V.  Gilchrist  (101)  144,  414 

24.  If  a  court  refers  its  receiver's  account  for  the  taking  of  testi- 

mony and  reporting  the  same  with  conclusions,  such  proceed- 
ing is  not  governed  by  the  statute  or  rules  of  court  regarding 
references  of  actions  for  trial.    Id.   (102)  144,  414 

25.  In  case  of  such  a  reference  of  a  receiver's  account,  the  court  may 

close  the  same  at  any  time,  discharging  the  referee  and  causing 
the  whole  subject  to  be  brought  before  him  for  settlement  in 
tl^  light  of  such  proceedings  as  shall  have  been  had  before  the 
referee,  and  such  other  aids  as  he  may  call  to  his  assistance, 
not  transcending  sound  judicial  discretion.    Id,  (103)     144,  414 

26.  The  mere  pro  forma,  ex  parte  settlement  of  an  important  re- 

ceiver's account,  where  creditors  are  dissatisfied  therewith,. 
held  to  be  an  indiscretion.    Id.  (106)  145,  433,  434 

27.  Expense  of  a  receiver  in  the  settlement  of  his  account,  caused 

by  creditors  contesting  matters  In  respect  thereto,  which  he 
reasonably  incurs,  may  properly  be  allowed  to  him  as  legiti- 
mate charges  against  the  trust  fund.    Id.  (115)  146,  446 

28.  If  in  the  settlement  of  the  receiver's  account  only  creditors  are 

interested  adversely  to  the  receiver,  and  they  all  in  good  faith 
litigate  with  the  receiver  matters  respecting  his  final  account, 
resulting  in  a  judgment  for  costs  being  rendered  against  them, 
the  court  may  properly  provide  that  such  judgment  shall  be 
paid  out  of  the  trust  fund,  or,  if  paid  by  the  creditors,  that 
they  shall  be  reimbursed  therefor  out  of  such  funds.    Id.  (116) 

146,  450 

Compensation  and  allowances:  Legal  assistance:  Recovery  of  ex- 
cessive payments.    See  Corporations,  16,  17. 

29.  It  is  not  essential  nor  expected  that  the  general  attorney  fpr  a 

receiver  whose  administration  is  of  such  a  character  as  to  war- 
rant him  in  burdening  the  trust  with  the  expenses  of  legal 
services  of  a  general  and  continuous  character,  will  keep  an 
itemized  account  of  services  performed  by  him.     The  custom 
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is  for  the  court  to  allow  such  sum  for  expenses  of  that  char- 
acter as  In  its  judgment  the  nature  of  the  case  reasonably  de- 
manded and  which  were  performed.  Harrigan  v.  Gilchrist  (95) 

143,  397,  402.  454 

30.  The  amount  allowable  for  the  personal  services  of  a  receiver  is 

to  be  governed  by  the  subject  matter  of  the  administration,  the 
care  exercised,  the  degree  of  success  attained,  the  manner  of 
the  accounting,  and  all  other  considerations  bearing  on  the 
actual  value  thereof,  the  rate  to  be  that  characterizing  some- 
what similar  services  in  official  life.    Id.  (96)  143,  435 

31.  The  expenses  allowed  a  receiver  for  legal  assistance  are  to  be 

governed  by  the  reasonable  necessities  In  that  regard,  assum- 
ing that  the  receiver  has  properly  dis<±arged  the  duties  which 
belong  to  him  personally  to  perform,  the  time  necessarily  spent 
in  the  adminii^tration,  the  grade  of  service  required,  the  effi- 
ciency of  that  rendered,  the  benefit  to  the  trust,  the  fidelity  dis- 
played, and  all  other  circumstances  throwing  light  on  the  ques- 
tion, the  rate  to  be  that  ordinarily  paid  for  somewhat  similar 
services  in  official  life.    Id.  (97)  144,  438 

32.  The  better  way  to  determine  the  proper  amount  to  be  allowed 

a  receiver  for  legal  assistance  is  to  view  the  whole  situation 
from  the  standpoint  of  the  results  accomplished  in  the  end, 
without  much  or  any  regard  to  any  itemized  account.  That 
does  not  militate  against  awarding  on  account  reasonable 
amounts  for  expenses  of  that  character  during  the  progress  of 
the  administration.    Id.  (98)  144,  394-402 

33.  If  an  attorney  accepts  employment  from  a  receiver,  and.  Joining 

with  his  employer,  submits  to  the  court  the  question  of  the 
amount  to  be  allowed  him  out  of  the  trust  fund  for  his  serv- 
ices, the  result  is  binding  on  him  till  set  aside  in  some  appro- 
priate way,  though  the  liability  to  him  is  personal  as  regards 
the  receiver;  and  if  thereafter  the  receiver  pays  the  sum  al- 
lowed and  subsequently  the  adjudication  in  respect  to  such 
allowance  is  properly  changed,  the  allowable  sum  being  re- 
duced, a  cause  of  action  thereby  accrues  to  the  receiver  to  re- 
cover the  excess.    Id.  (113)  146,  444 

34.  An  implied  promise  having  been  raised  as  indicated  in  the  fore- 

going, and  become  enforcible,  interest  runs  from  the  date  of 
the  payment.    Id.  (114)  146,  444 

Recitals  in  orders.    See  Appeal,  15.    Insolvency,  4. 

Reference  of  receiver's  account.    See  Receivebs,  24,  25. 

Refohmation  of  written  instruments.    See  (Tosts,  3. 

Removal  of  Causes.    See  Justices'  Coubtb,  7. 

Reopening  Case.    See  Judgment,  1. 

REPLEVIN. 

See  Justices'  (Doubts,  5-7. 

A  mere  clerical  error  in  the  findings  and  Judgment  in  replevin, 
in  mentioning  the  cattle  seized  on  the  writ  and  delivered  to 
plaintiff  as  "six  head"  instead  of  seven,  is  not  fatal  to  the  judg- 
ment, where  the  true  number  appears  by  enumeration  in  the 
findings,  and  plaintiff  is  adjudged  to  be  entitled  to  their  pos- 
session.   Olson  V.  Peahody,  675 

REsassiON  of  contract.    See  Contracts,  1-6. 
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Retubn  on  appeal  from  order.    See  Appeal,  10. 

Roads  and  Stbeets.    See  Highways.    Municipal  Corporations,  11- 
36. 

Rules  op  CJourt. 

Supreme  Court  Rule   VII %    (Record),  470. 

Vlll  (Printed  case).  591,  599. 
Circuit  Court  Rule  XXII,  sec.  6  (Reference),  414. 
County  Court  Rule  III,  sec.  1  (Guardians  ad  litem),  541. 


SALES. 

Canceling  order  hefore  acceptance. 

1.  An  order  for  goods,  given  to  an  agent  and  not  to  become  binding 

unless  approved  and  accepted  by  the  vendor,  may  be  withdrawn 
or  canceled  up  to  the  time  of  such  acceptance.  L.  J.  Mueller 
Furnace  Co.  v,  Meiklejohn,  605 

2.  Where  in  such  a  case  the  order  was  sent  to  the  vendor  by  mail, 

the  contract  became  binding  at  the  moment  when  a  postal  card 
of  acceptance,  properly  addressed,  was  deposited  in  the  post- 
office  by  the  vendor,  unless  the  order  had  been  previously  with- 
drawn. Ihid. 

3.  The  evidence  in  this  case — tending  to  show,  among  other  things, 

that  a  letter  canceling  an  order  was  received  by  the  vendor  at 
2  p.  m.,  and  showing  that  the  postal  card  accepting  the  order 
was  postmarked  at  a  branch  postoffice  four  blocks  from  his 
office  at  4  p.  m.  of  the  same  day — is  held  to  justify  a  finding 
that  the  order  wajs  canceled  before  acceptance.  Ibid. 

Contract  induced  hy  fraud.    See  Contracts,  2,  3. 

What  included  as  incidents:  Lighting  plant:  Supplies,  etc, 

4.  In  the  sale  of  an  electric  lighting  plant,  doing  public  and  private 

lighting  under  a  public  franchise,  during  the  monthly  period 
for  which  bills  to  customers  are  customarily  rendered,  there 
being  some  coal  and  other  supplies  on  hand  for  immediate  use 
in  that  regard,  the  intention  being  obvious  that  the  sale  was 
intended  to  carry,  as  incident  to  the  property,  the  going  busi- 
ness, nothing  appearing  to  the  contrary,  such  sale  impliedly 
includes  such  unfinished  monthly  contracts  and  the  supplies 
on  hand,  they  being  deemed  mere  incidents  of  the  plant.  Har- 
Hgan  v.  Gilchrist  (88)  142,  370 

Apportionable  contract:  Partial  delivery. 

5.  A  contract  for  the  sale  of  200  cords,  more  or  less,  of  hemlock 

bark,  being  the  entire  product  of  the  vendor  for  the  season,  at 
$5  per  cord,  to  be  paid  in  cash  within  ten  days  from  receipt  in 
carload  lots,  is  apportionable.  The  vendor  may  enforce  pay- 
ment for  the  portion  delivered  although  he  fails  to  deliver  the 
balance;  and  the  vendee's  right  to  recover  damages  for  such 
failure  to  deliver  the  whole  is  not  conditioned  upon  payment 
having  been  made  for  the  portion  received.  Campbell  d  Cam- 
eron Co.  V.  Weisse,  491 

Property  in  possession  of  another:  Duty  of  inquiry.    See  Vendor  and 
Purchaser,  1. 

Sale  of  trust  property  to  trustee:  Validity.    See  Trusts,  6. 

Sales  of  Land.    See  Powers.    Sales,  4.    Vendor  and  Purchaser. 
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SCHOOLS   AND   SCHOOL   DISTRICTS. 

Contracts:  Employment  of  janitor, 

1.  A  contract  for  the  employment  of  a  Janitor  for  a  district  school 

can  be  made  only  by  the  district  board  at  a  meeting  thereof 
duly  called  and  held.    Mendel  v.  School  District,  80 

Best  evidence  of  acts  of  school  board, 

2.  The  best  evidence  of  the  acts  of  a  school  board  is  the  record  of 

its  meetings,  kept  by  the  clerk.  Ibid. 

Establishing  text-books:  Contracts:  Mandamus. 

3.  The  duty  of  a  board  of  education,  imposed  by  the  city  charter, 

"to  establish  the  text-books  to  be  used"  in  the  schools,  is  per- 
sistent and  continuous;  and  the  board  cannot,  certainly  with- 
out express  legislative  authority,  disable  itself  to  perform  such 
duty  by  contract  or  by  resolution  not  to  exercise  its  power  for 
any  given  period.    State  ex  rel.  Oinn  v,  Wilson,  523 

4.  The  action  of  the  board  in  the  performance  of  such  duty  will 

not  be  dictated  or  controlled  by  courts,  especially  not  by  vian- 
damus.  Ibid, 


Secukity  for  Costs.    See  Constitutional  Law. 
Sequestbation.    See  Corporations,  14,  18,  19. 
Sheriffs  and  Constables.    See  Justices'  Courts,  4. 
Sidewalks:   Defects:  Injuries.    See  Municipal  Corporations,  21-36. 
Special  Assessments.    See  Drains,  3,  4. 

Special  Proceedings:  Presumption  of  regularity.    See  Courts,  10. 
Special  Verdict.    See  Municipal  Corporations,  28,  29.    Trial,  4.  5. 
Verdict. 

Stamp  Tax.    See  Mortqaoes,  3. 

State  and  Federal  Courts.    See  Courts,  11. 

Statutes. 

Constitutionality.  See  Constitutional  Law.  Justices'  Courts,  2. 
Municipal  Corporations,  1-5.    Penalties,  1.    Pensions,  1.  2. 

Construction.  See  Appeal,  1,  2,  11,  16,  21.  Corporations,  10,  13. 
15,  18.  Costs,  2.  Creditors'  Action,  1.  Descent,  2,  6.  Drains, 
1,  2.  Guardian  and  Ward,  5.  Insolvency,  2,  3,  6.  Justices* 
Courts,  1.  Municipal  Corporations,  6,  14-18,  21,  37.  Penal- 
ties, 2.  Pensions,  2,  3.  Pleading,  1.  Powers.  Schools,  1,  3. 
Taxation,  1.     Vendor  and  Purchaser,  5. 

Amendment,  repeal,  etc.     See  Pensions,  3. 

Special  and  general  laws.    See  Municipal  Corporations.  1. 

Mandatory  or  directory?    See  Insolvency,  6.    Taxation. 
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STREET  RAILWAYS. 

Injury  to  traveler  on  street:  Contributory  negligence. 

1.  At  about  the  time  the  driver  of  a  single  horse  attached  to  a  buggy 

turned  upon  the  street  railway  track  in  order  to  cross  to  the 
other  side  of  the  street,  a  train  came  in  sight,  approaching 
around  the  comer  at  the  rate  of  seven  miles  an  hour.  The 
horse  was  walking  and  was  gentle  and  under  control.  The 
cars  could  have  been  seen  when  at  a  distance  of  ninety-five 
feet,  measuring  around  the  curve  of  the  track.  Upon  seeing 
them  the  driver  attempted  to  back  off  the  track,  and  at  the 
same  time  the  motorman  put  on  the  brakes.  The  train  stopped 
as  the  forward  car  touched  the  buggy,  not  Injuring  it  but  tip- 
ping it  slightly,  and  one  of  the  occupants  of  the  buggy  jumped 
out  and  was  injured.  During  the  time  the  cars  ran  the  ninety- 
five  feet  the  horse  could  have  walked  at  least  forty  feet  and 
have  been  beyond  all  danger.  Heldy  that  the  driver  was  guilty 
of  contributory  negligence.    Hogan  v.  Winneb<igo  T.  Co.        123 

Injury  to  passenger:  Contributory  negligence:  Instructions  to  jury. 

2.  In  an  action  against  a  street  railway  company  for  injuries  sus- 

tained by  a  passenger  while  alighting,  though  the  testimony 
of  plaintiff  and  her  mother,  to  the  effect  that  the  car  had 
stopped  and  that  she  was  in  the  ^  act  of  alighting  when  it 
started  and  caused  her  to  fall,  was' contradicted  by  seven  wit- 
nesses who  testified  that  the  car  had  started  and  was  moving 
before  she  attempted  to  alight,  it  cannot  be  held  that  the  trial 
court  erred  in  refusing  to  set  aside,  as  against  the  evidence,  a 
verdict  for  the  plaintiff.    Champane  v.  La  Crosse  City  R.  Co. 

554 

3.  The  jury  were  charged,  in  positive  and  unqualified  terms,  that 

if  plaintiff  undertook  to  alight  from  the  car  while  it  was  in 
motion  she  could  not  recover.  Another  ins'truction  was  to  the 
effect  that  if  they  believed  the  car  had  stopped  for  a  reason- 
able time  and  that  plaintiff  had  given  no  notice  or  signal  that 
she  wished  to  get  off  at  that  place,  and  should  further  believe, 
that  after  the  car  started  it  occurred  to  her  that  she  ought  to 
have  gotten  off,  and  should  believe  that  she  attempted  to  go 
out  of  the  car  while  it  was  in  motion,  and  should  believe  that 
its  being  in  motion  was  the  cause  of  her  falling  off,  then  she 
could  not  recover.  Held,  that,  although  this  instruction  in- 
cluded elements  not  necessary  to  be  passed  upon  by  the  jury 
to  acquit  defendant  of  liability,  yet,  considering  the  charge  as 
a  whole,  the  jury  could  not  have  been  misled  as  to  the  true 
rule.  Ibid. 

Streets.    See  Highways.    Municipal  Cobpobations,  11-36. 

Supplemental  Pleading.    See  Cobporations,  4.    Ceeditobs'  Acnox, 
2,  3. 

Supreme  Court.    See  Appeal  and  Error. 

Survival  of  action.    See  Abatement. 

TAXATION, 

Board  of  review:  Meetings:  Assessment  roll:  Directory  statute. 

Sec.  1060,  Stats.  1898,  requiring  the  board  of  review  to  meet  on 
the  last  Monday  in  June,  and  sec.  1064,  providing  that  the 
assessor  shall  deliver  the   completed  assessment  roll  to  the 
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clerk  on  or  before  the  first  Monday  in  August,  are  directory 
only,  and  a  failure  to  comply  literally  therewith  does  not  in- 
validate the  action  of  such  officers  unless  the  rights  of  per: 
sons  interested  are  thereby  materially  affected  to  their  preju- 
dice.   State  V.  Zillmann,  472 

Same:  Omission  of  taxable  property.    See  Penalties. 

Taxation  of  Costs.    See  Appeai^  21,  22.    Costs,  4. 

Teems  of  granting  or  denying  motion.    See  Appeal,  7,  8. 

Title, 
To  land.     See  Deeds.     Injunction.     Powebs.     Vendor  and  Pu»- 

chaseb. 
To  personalty.    See  Replevin.    Vendor  and  Purchaser, 

Torts.  See  Appeal,  12.  Damages.  Highways.  Injunction.  Jus- 
tices' Courts,  3-6.  Malicious  Prosecution.  Master  and  Serv- 
ant. Municipal  Corporations,  14-36.  Negligence.  Railroads. 
Reple>'In.    Street  Railways. 

Towns.    See  Drains.    Highway tf. 

TRADENAMES. 

Where  the  reputation  of  a  proprietary  medicine  was  partly  due 
to  the  long  experience  and  great  care  of  a  physician  who  man- 
ufactured it  for  many  years,  the  use,  after  his  death,  by  a  sub- 
sequent manufacturer,  of  labels  bearing  such  physician's  name 
in  a  way  to  indicate  that  he  was  still  living  and,  if  not  himself 
preparing  the  medicine,  was  at  least  superintending  its  manu- 
facture, is  held  such  a  deception  of  the  public  that  a  court  of 
equity  will  not  lend  its  aid  to  protect  the  manufacturer  from 
infringements  or  imitations  of  his  tradenames  or  labels.  Lemke 
V.  Dietz,  102 

Trespass.    See  Injunction.    Justices'  Courts,  3,  4. 

TRIAL. 

Riff  Jit  to  trial  ty  jury.    See  Jury. 

Issues:  Variance,  etc.  See  Action,  1.  Appeal,  12.  Negligence,  1. 
Pleading,  6.    Railroads,  2.    Trusts,  9. 

Reception  of  evidence:  Rebuttal:  Discretion.    See  Appeal,  17. 

Same:  Leading  questions.  See  Municipal  Corporations,  26.  Wit- 
nesses, 1. 

Arguments  and  conduct  of  counsel, 

1.  Remarks  of  counsel  in  commenting  to  the  Jury  upon  the  evi- 

dence are  held,  though  technically  objectionable,  not  to  have 
been  prejudicial.    Wysocki  v.  Wis.  Lakes  I.  d  C.  Co,  96 

2.  An  objection  in  this  case  to  the  conduct  of  plaintiff's  counsel  in 

stating  to  the  jury  the  effect  of  certain  answers  to  the  special 
questions  having  been  sustained  by  the  trial  court,  there  was 
no  prejudicial  error.    Lyon  v.  Grand  Rapids,  609 

Taking  case  or  question  from  jury.  See  Malicious  Prosecution,  2. 
Municipal  Corporations,  36.  Negligence,  2-4.  Partnership, 
2-4.    Railroads,  3. 
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Instructions  to  jury.  See  Municipal  CJobporatioxs,  30,  31.  Street 
Railways,  3. 

3.  For  the  trial  court  to  state  that  instructions  are  given  at  the 

request  of  one  party  or  the  other,  though  not  ordinarily  ground 
for  reversal,  is  not  advisable  practice.  Wysocki  v.  Wis.  Lakes 
I.  d  C.  Co.  96 

4.  Where  a  special  verdict  is  taken  it  is  error  for  the  court  to  in- 

form the  jury  as  to  the  effect  of  their  findings  by  instructing 
them  in  regard  to  the  law  applicable  to  the  facts  as  they  may 
find  them.    Lyon  v.  Orand  Rapids,  609 

[5.  Whether  an  instruction  that,  "the  whole  twelve  jurors  must  ap- 
prove of  and  agree  to  all  and  every  one  of  the  answers  made 
and  returned"  was  error,  for  the  reason  that  it  gave  the  jury 
to  understand  that  they  could  not  disagree  but  that  an  agree- 
ment one  way  or  the  other  was  compulsory,  not  decided.]  Dun- 
can V.  Grand  Rapids,  626 

Verdict.    See  Municipal  Cobfobations,  28,  29.    Trial,  4,  5.    VERnicr. 

Findings  of  fact:  Preparation  by  attorney. 

6.  Tested  by  custom,  it  is  not  improper  for  a  referee  or  a  court  to 
delegate  to  an  interested  attorney  the  labor  of  preparing  find- 
ings of  fact  and  conclusions  of  law  for  the  approval  and  sanc- 
tion of  such  referee  or  court,  though  the  practice  itself,  aside 
from  such  custom,  is  of  doubtful  propriety  and  its  discontinu- 
ance is  advised,  this,  however,  being  expressed  in  the  opinion 
as  a  personal  view  of  the  writer  thereof.  Harrigan  v.  (Hlchrist 
(105)  145,  396,  419 

Reopening  case:  Decision  at  variarice  with  announced  opinion.  See 
Judgment,  1. 

Waiver  of  objections,  etc.    See  Appeal,  12.    Pleading,  6. 
New  trial  after  reversal  of  judgment.    See  Appeal,  18,  19. 

TRUSTS  AND  TRUSTEES. 

See  Corporations,  3,  6-11.     Equity.  6.     Executors,  5.     Receivers. 

Vendor  and  Purchaser,  5,   6. 

1.  A  trust  as  to  property  having  been  established,  the  trustee  can- 

not end  his  relations  to  the  cestui  que  trust  by  destroying  the 
identity  of  the  subject  of  the  trust.  Such  identity  being  lost, 
the  trustee  is  yet  liable  to  account  in  equity  to  the  beneficiary 
for  the  loss.    Harrigan  v.  Qilchrist  (30)  134,  251 

2.  The  doctrine,  that  when  property  once  impressed  with  a  trust 

entirely  loses  that  character  it  cannot  be  followed  and  recov- 
ered in  specie,  has  no  application  to  the  subject  of  whether  a 
trustee  may  end  his  personal  relations  as  such  by  a  destruc- 
tion of  the  trust  fund.    Id.  (31)  134.  250 

3.  The  doctrine  that  when  the  subject  of  a  trust  has  been  destroyed 

the  liability  of  the  trustee  is  at  law,  recognized;  but  the  better 
and  common  doctrine  held  to  be  that  the  trustee  is  liable  in  a 
suit  for  an  accounting  as  before  indicated,  and  especially  where 
his  liability  is  incidental  to  a  proper  subject  matter  of  an  ac- 
tion in  equity.    Id.  (32)  134,  252 

4.  A  cause  of  action  to  compel  an  unfaithful  trustee  and  those  col- 

luding with  him  in  wasting  a  trust  fund,  to  account  therefor. 
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Is  not  one  sounding  in  tort,  though  the  facts  may  be  such  that 
an  action  for  damages  for  the  wrong  might  lie.    Id.  (33)      134. 

252 

5.  Where  several  persons,  in  collusion  with  each  other,  misappro- 
priate or  80  waste  or  misapply  property  as  to  become  charge- 
able for  the  wrong  as  trustees  thereof,  they  are  jointly  liable 
for  the  entire  loss,  regardless  of  the  extent  to  which  they  may 
severally  have  been  enriched.    Id.  (51)  137,  280 

-6.  If  a  trustee,  whether  from  good  or  bad  motives,  or  whether  the 
result  be  detrimental  or  beneficial  to  his  cestui  que  trust,  be- 
comes a  purchaser  of  the  trust  property,  either  directly  or  by 
concurrence  with  another  as  his  agent  or  associate,  the  trans- 
action is  voidable  at  the  election  of  such  cestui  que  trust  if  he 
acts  seasonably.    Id.  (84)  142,  363 

7.  In  the  circumstances  last  mentioned  the  cestui  que  trust,  by 
his  own  act  or  by  the  court  acting  judicially  to  redress  the 
wrong,  cannot,  surrendering  the  property  to  the  wrongful 
holder,  recover  more  than  the  damages  sustained.     Id.   (85) 

142,  363 

5.  Creditors  having  elected  to  surrender  the  property  as  above  indi- 
cated, and  by  untenable  claims  and  misapplication  of  the  law 
obtained  an  erroneous  judgment  requiring  much  time  and  ex- 
pense to  obtain  a  correction  of  the  error,  rendering  it  likely 
that  changes  may  probably  have  occurred  in  the  meantime,  and 
there  being  no  real  benefits  recoverable,  it  is  proper  to  regard 
their  rights  as  foreclosed.    Id.  (86)  142,  364 

*9.  A  person  having  property  alleged  to  belong  to  a  trust  fund 
which  he  ought  to  restore  thereto,  being  prosecuted  for  an  ac- 
counting and  charged  with  having  obtained  possession  thereof 
by  fraud,  fraud  failing,  yet  wrongful  possession  of  the  trust 
fund  being  fully  established,  the  proper  judgment  enforcing 
restoration  may  be  rendered.    Id.  (112)  146,  442 

■Undertakings.    See  Appeal,  3-7. 

Undue  Influence.    See  Deeds,  5. 

Unfair  Competition.    See  Tradenames. 

Unreasonable  Ordinances.    See  Municipal  Corporations,  7,  8. 

Vacation. 

Of  orders,  judgments,  etc.    See  Judges.    Judgment. 
Of  streets.    See  Municipal  Cori*orations,  11-13. 

Variance,  See  Action,  1.  Appeal,  12.  Municipal  Corporations,  32. 
Negligence,  1.    Pleading,  6.    Trusts,  9. 

VENDOR  ATJd  purchaser  OF  LAND. 

Property  in  possession  of  another:  Duty  of  inquiry. 

1.  Although  the  vendor  of  land  and  of  personalty  had  record  title 
to  the  land  and  apparent  title  to  the  personalty  under  bills  of 
sale,  the  facts  that  the  land  was  not  in  her  possession  but  in 
the  possession  of  the  heir  of  a  person  under  whom  she  claimed, 
and  that  the  personalty  was  held  by  the  special  administrator 
of  said  person,  are  sufficient  to  put  the  purchaser,  having 
knowledge  of  such  facts,  upon  inquiry  as  to  the  vendor's  actual 
rights.    Ward  v.  Russell.  77 
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Mutual  mistake  as  to  quantity:  Recovery  of  overpayment. 

2.  Where,  pursuant  to  an  oral  agreement  for  the  sale  of  a  tract  of 

land  at  a  certain  price  per  acre,  the  land  was  conveyed,  but, 
by  a  mutual  mistake  of  the  parties  as  to  the  real  number  of 
acres,  the  consideration  recited  in  the  deed  and  actually  paid 
was  excessive,  the  agreement  was  not  merged  in  the  deed,  but 
may  be  shown  by  parol  evidence,  and  the  overpayment  may 
be  recovered.  Ohlert  v,  Alderson,  86  Wis.  433,  distinguished. 
Butt  V.  Smith,  &6& 

Incidents  of  property  sold:  Lighting  plant:  Supplies,    See  Sales,  4. 

Assu7nption  of  mortgage:  Conveyance  to  third  person:  Trust. 

3.  An  agreement  by  the  purchaser  of  land  to  assume  and  pay  a 

mortgage  thereon  given  by  the  vendor  must,  in  order  to  be 
valid,  be  express.  It  cannot  arise  from  any  mere  implication 
or  legal  imputation.    Arnold  v.  Randall,  46^ 

4.  At  the  request  of  the  purchasers  of  land,  it  was  conveyed  by 

the  vendor  to  a  third  person,  and  by  the  terms  of  the  deed  the 
grantee  assumed  a  mortgage  on  the  land  as  a  part  of  the  pur- 
chase price.  Said  grantee,  in  fact,  took  title  merely  as  an  ac> 
commodation  to  the  real  purchasers,  and  afterwards  conveyed 
to  another  at  their  request.  There  being  no  evidence  of  an 
express  promise  by  such  purchasers  to  pay  the  mortgage  debt, 
there  could  be  no  implied  promise  upon  which  the  mortgagee 
could  sue.  Their  implied  promise,  if  any,  would  be  merely  to 
pay  the  purchase  price  to  the  vendor.  Ibid. 

6.  Under  sec.  2077,  Stats.  1898,  providing  that  no  trust  results  in 
such  a  case,  but  that  absolute  title  vests  in  the  grantee  except 
as  against  creditors,  the  purchasers  cannot  be  held  to  be  the 
real  grantees  so  as  to  be  bound  by  the  declaration  in  the  deed 
that  the  grantee  assumed  the  mortgage.  Ibid. 

Conveyance  to  trustee:  Liability  of  beneficiaries  for  purchase  price. 

6.  Upon  a  conveyance  of  land  to  a  trustee,  not  naming  the  bene- 
ficiaries, but  vesting  the  legal  title  in  him,  the  beneficiaries 
are  not  liable  for  any  part  of  the  purchase  price  upon  the  trus- 
tee's promise  to  pay.  Ibid. 

VERDICT. 
See  Appeal,  18,  19.    Municipal  Corporations,  28,  29.    Trial,  4,  5. 

1.  The  form  of  a  special  verdict  is  very  much  in  the  discretion  of 

the  trial  court.    Hebbe  v.  Maple  Creek,  66S 

2.  A  question,  submitted  for  a  special  verdict,  as  to  whether  a  stone 

constituted  a  defect  in  the  highway  which  was  the  proximate 
cause  of  an  accident,  was  double,  but  being  answered  in  the 
affirmative  under  instructions  clearly  explaining  it,  there  wa& 
no  prejudicial  error.  Ibid. 

Vested  Rights.    See  Pensions,  1,  2. 

Vice  Principals.    See  Master  and  Servant. 

Vicious  Animals.    See  Master  and  Servant. 

Villages.    See  Municipal  Corporations.  16-36. 

Voluntary  Appearance.     See  Courts,  8.     Guardiaw  and  Ward.  S» 
Justices'  Courts,  6. 
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Waiver. 
Of  objections.    See  Appeal,  5,  8,  12.    EJvidence,  7.    Pleading,  6. 
Of  stipulation  in  contract    See  Contbacts,  6. 
Of  claim  for  extra  work.    See  Contracts,  6. 
Of  claim  for  additional  time.    See  Contracts,  7. 
Of  objection  to  jurisdiction.    See  Courts,  1,  2,  8. 
Of  rights  as  established  heir.    See  Descent,  5. 
Of  right  to  lien.     See  Liens. 

Of  claim  for  damages.    See  Municipal  Corporations,  10. 
Of  misjoinder  of  causes  of  action.    See  Pleading,  2. 

Wills.    See  Descent,  7.    Executors,  5.    Powers. 

WITNESSES. 

Examination:  Leading  questions.     See  Municipal  Corporations,  26. 

1.  In  the  direct  examination  of  a  party  or  an  interested  witness, 

leading  questions  suggesting  the  answer  favorable  to  him  should 
never  be  allowed  except  under  peculiar  circumstances  reason- 
ably calling  for  such  departure  from  the  ordinary  method. 
Lyon  V.  Orand  Rapids,  609 

Cross-examination.    See  Contracts,  3.    Evidence,  1. 

Privilege:  Self-incrimination,    See  Corporations,  13. 

Impeachment. 

2.  To  permit  an  Impeaching  witness  to  be  asked  whether  the  wit- 

ness sought  to  be  impeached  used  certain  particular  language 
out  of  court,  "or  words  of  like  meaning,"  was  not  error,  on  the 
ground  that  it  made  the  witness  the  judge  as  to  whether  the 
words  used  were  of  "like  meaning,"  since  by  cross-examination 
the  opposing  party  might  ascertain  the  precise  words  used. 
M'ysocki  v.  Wis,  Lakes  I.  &  G,  Co,  96 

Words  and  Phrases. 
Action,  in  statute.    See  Costs,  2. 
Advancement^  in  statute.    See  Descent,  6,  7. 
Adverse  party,  in  statute.    See  Appeal,  1,  ^. 
Aggrieved  person,  in  statute.    See  Guardian  and  Ward,  5. 
Civil  action,  in  statute.    See  Costs,  2. 
Consolidation  of  actions,  in  statute.    See  Action;  3. 
Day,  in  building  contract.    See  Contracts,  9. 
Establish  the  text-books,  in  statute.    See  Schools,  3. 
Execution  of  power,  in  statute.    See  Powers. 
Exceeding  150,000,  in  statute.    See  Municipal  Corporations,  6. 
Free  from  all  liens,  in  contract.    See  Liens,  2. 
Freely  obtain  justice,  in  constitution.    See  Constitutional  Law,  1. 
Orantee,  in  deed.    See  Vendor  and  Purchaser,  5. 
Insufficiency  or  want  of  repairs,  in  statute.    See  Municipal  Corpo- 
rations, 14-18. 
Intentionally  omit,  in  statute.    See  Penalties,  2. 
Momentarily  uncontrolled.    See  Highways,  1. 
Order  which  involves  the  merits,  etc.,  in  statute.    See  Appeal,  11. 
Prevailing  party,  in  statute.    See  Appeal,  21. 
Purchaser,  in  statute.    See  Powers. 
Termination  of  action  or  proceeding.     See  Malicious  Pbosecu- 

TION,  1. 

Town  board,  In  statute.    See  Drains,  1. 

Traveler  on  street    See  Municipal  Corporations,  21. 

Trustee,  in  statute.    See  Corporations,  10. 
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